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TRINITY.-^S5  GEO.  8. 
[reported  6  T.  R.y  320.] 

If  a  sailor  hired  far  a  voyctge  take  a  promissory  note  from  his 
employer  for  a  certain  sum^  provided  he  proceed^  continue 
and  do  his  duty  on  board  for  the  voyage^,  and  before  the 
arrival  of  the  ship  he  dies^  no  wages  can  be  claimed  either 
on  the  contract  or  on  a  quantum  meruit. 

To  assumpsit  for  work  and  labour  done  by  the  intestate, 
the  defendant  pleaded  the  general  issue,  ^nd  at  the  trial 
at  Lancaster  the  jury  found  a  verdict  for  the  plaintiff  for 
Z\l.  \Os.j  subject  to  the  opinion  of  this  court  on  the 
following  case : — 

The  defendant,  being  at  Jamaica,  subscribed  and  deli- 
vered to  T.  Cutter,  the  intestate,  a  note,  whereof  the 
following  is  a  copy:  ^^Ten  days  after  the  ship  Governor 
Parry,  myself  master,  arrives  at  Liverpool,  I  promise  to 
pay  to  Mr.  T.  Cutter  the  sum  of  thirty  guineas,  provided 
he  proceeds,  continues  and  does  his  duty  as  second  mate 
in  the  said  ship  from  hence  to  the  port  of  Liverpool. 
Kingston,  July  Slst,  1793.''  The  ship  Governor  Parry 
sailed  from  Kingston  on  the  2d  of  August,  1793,  and 
arrived  in  the  port  of  Liverpool  on  the  9th  of  October 
following.  T.  Cutter  went  on  board  the  ship  on  the  31st 
of  July,  1793,  and  sailed  in  her'on  the  2d  day  of  August, 
and  proceeded,  continued  and  did  his  duty  as  second  mate 
in  her  from  Kingston  until  his  death,  which  happened  on 
the  20th  of  September  following,  and  before  the  ship's 
arrival  in  the  port  of  LiverpooL  The  usual  wages  of  a 
second  mate  of  a  ship  on  such  a  voyage,  when  shipped  by 
the  month  out  and  home,  is  four  pounds  per  month ;  but 
when  seamen  are  shipped  by  the  run  from  Jamaica  to 
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£ngland,  a  gross  sum  is  usually  given.     The  usual  length 

of  a  voyage  from  Jamaica  to  Liverpool  is  about  eight  weeks. 

This  was  argued  last  term  by  J.  Haywood  for  the  plaintiff, 

but  the  Court  desired  the  case  to  stand  over,  that  inquiries 

might  be  made  relative  to  the  usage  in  the  commercial 

world  on  these  kinds  of  agreements.    It  now  appeared  that 

(•)  See  the  notes  there  was  no  fixed  settled  usage  (•)  one  way  or  the  other;  but 

^worthy,  Dallu  Several  instances  were  mentioned  as  having  happened  within 

ton,  ante,  vol.  i.  these  two  years,  in  some  of  which  the  merchants  had  paid 

the  whole  wages  under  circumstances  similar  to  the  present, 
and  in  others  a  proportionable  part.  The  case  was  now 
again  argued  by 

Chambre  for  the  plaintiff,  and  Wood  for  the  defendant. 
Arguments  for  the  plaintiff. — The  plaintiff  is  entitled  to 
recover  a  proportionable  part  of  the  wages  on  a  quantum 
meruit,  for  woric  and  labour  done  by  the  intestate  during 
that  part  of  the  voyage  that  he  lived  and  served  the  defen- 
dant ;  as  in  the  ordinary  case  of  a  contract  of  hiring  for  a 
year,  if  the  servant  die  during  the  year,  his  representatives 
are  entitled  to  a  proportionable  part  of  his  wages.     If  any 
defence  can  be  set  up  against  the  present  claim,  it  must 
arise  either  from  some  known  general  rule  of  law  respecting 
marine  service,  or  from  the  particular  terms  of  the  contract 
between  these  parties.    But  there  is  no  such  rule  applicable 
to  marine  service  in  general  as  will  prevent  the  plaintiff's 
recovering,  neither  will  it  be  found,  on  consideration,  that 
theve  is  anything  in  tlie  terms  of  this  contract  to  defeat 
the  present  claim.   It  is  indeed  a  general  rule  that  freight  is 
(f )  See,  on  tiiat  the  mother  of  wages  (f ) ;  and  therefore  if  the  voyage  be  not 
▼  zJ^di^a^sf  Performed,  and  the  owners  receive  no  freight,  the  sailors 
300 ;  The      *  losc  their  wages ;  though  that  has  some  exceptions  where 
1  H^!'227       ^^^  voyage  is  lost  by  the  fault  of  the  owners,  as  if  the  ship 

be  seized  for  a  debt  of  the  owners,  or  on  account  of  having 
contraband  goods  on  board :  in  either  of  which  cases  the 
bailors  are  entitled  to  their  wages,  though  the  voyage  be 
not  performed.  Fin.  Abr,  "  Mariners,"  285.  But  here  the 
rule  itself  does  not  apply,  the  voyage  having  been  per- 
formed, and  the  owners  having  earned  their  freight  There 
is  also  another  general  rule,  that  if  a  sailor  desert,  he  shall 
lose  his  wages ;  but  tliat  is  founded  upon  public  policy,  and 
was  introduced  as  a  m^n  of  preserving  th^  ship.  But  that 
rule  cannot  apply  to  this  case ;  for  there  the  sailer  forfeit!) 
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bis  wages  by  his  own  wrongful  act,  whereas  here  tlie  sea- 
man  was  prevented   completing  his  contract  by  the  act 
of  God.     So  if  a  mariner  be  impressed,  he  does  not  forfeit 
his  wages;  for  in  Wiggins  y.  Ingleton  {a),  Lord  Holt  held  (a)2Ld.  Raym. 
that  a  seaman,  who  was  impressed  before  the  ship  returned 
to  the  port  of  delivery,  might  recover  wages  pro  tanto* 
Neither  is  there  anything  in  the  terms  of  this  contract  to 
prevent  die  plaintiff^s  recovering  on  a  quantum  meruit  The 
note  is  a  security,  and  not  an  agreement:  it  is  in  the  form 
of  a  promissory  note,  and  was  given  by  the  master  of  the 
ship  to  the  intestate  to  secure  the  payment  of  a  gross  sum: 
of  money,  on  condition  that  the  intestate  should  be  able  to, 
and  should  actually,  perform  a  given  duty.     The  condition 
was  inserted  to  prevent  the  desertion  of  the  intestate,  and 
to  ensure  his  good  conduct  during  the  voyage.     And  in 
cases  of  this  kind,  the  contract  is  to  be  construed  liberally. 
In  Edwards  v.  ChUd  (i),  where  the  mariners  had  given  (ft)  2  Vera.  727. 
bonds  to  the  East  India  Company  not  to  demand  their 
wages  unless  the  ship  returned  to  the  port  of  London,  it 
was  held  that  as  the  ship  had  sailed  to  Imtia,  and  had  there 
delivered    her  outward-bound  cargo,   the   mariners  were 
entitled  to  their  wages  on   the  outward-bound  voyage, 
though  the  ship  was  taken  on  her  return  to  England.   This 
note  cannot  be  construed  literally,  for  then  the  intestate 
would  not  have  been  entitled  to  anything,  though  he  had 
lived  and  continued  on  board  during  the  whole  voyage,  if 
he  had  been  disabled  by  sickness  from  performing  his  duty. 
But  even  if  this  is  to  be  considered  as  a  contract  between 
tlie  parties,  and  the  words  of  it  are  to  be  construed  strictly, 
still  the  plaintiflf  is  entitled  to  recover  on  a  quantum  meruiU 
because  that  contract  does  not  apply  to  this  case.  The  note 
was  given  for  a  q^ecific  sum  to  be  paid  in  a  given  event ;  but 
that  event  has  not  happened,  and  the  action  is  not  brought 
on  the  note.    The  parties  provided  for  one  particular  case : 
but  there  was  no  express  contract  for  the  case  that  has 
happened;   and  therefore  the  plaintiff  may  resort  to  an 
undertaking  which  the  law  implies,  on  a  quantum  meruit 
for  work  and  labour  done  by  the  intestate.     For  though,  as 
the  condition  in  the  note,  which  may  be  taken  to  be  a 
condition  precedent,  was  not  complied  with,  the  plaintiff 
cannot  recover  the  sum  which  was  to  have  been  paid  if  the 
condition  had  been  performed  by  the  intestate^  there  is  no 
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]>easoii  why  tLe  representative  of  the  seaman,  who  per- 
formed certain  services  for  the  defendant,  should  not  reco- 
ver something  for  the  work  and  labour  of  the  intestate,  in 
a  case  to  which  the  express  contract  does  not  apply. 

Arguments  on  behalf  of  the  defendant. — Nothing  can  be 
more  clearly  established  than  that  where  there  is  an  express 
eontract  between  the  parties,  they  cannot  resort  to  an 
implied  one.  It  is  only  because  the  parties  have  not 
expressed^  what  their  agreement  was,  that  the  law  implies 
what  they  would  have  agreed  to  do  had  they  entered  into 
a  precise  treaty ;  but  when  once  they  have  expressed  what 
their  agreement  was,  the  law  will  not  imply  any  agreement 
at  all.  In  this  case  the  intestate  and  the  defendant  reduced 
tlieir  agreement  into  writing,  by  the  terms  of  which  they 
must  now  be  bound.  This  is  an  entire  and  indivisible 
contract:  the  defendant  engaged  to  pay  a  certain  sum  of 
money,  provided  tlie  intestate  continued  to  perform  his  duty 
during  the  whole  voyage ;  that  proviso  is  a  condition  pre- 
cedent  to  the  intestate  or  liis  representative  claiming  the 
money  from  the  defendant,  and  that  condition  not  having  been 
performed,  the  plainti£f  cannot  now  recover  anything.  If 
the  parties  had  entered  into  no  agreement,  and  the  intestate 
had  chosen  to  trust  to  the  wages  that  he  would  have  earned 
and  might  have  recovered  on  a  quantum  meruity  he  would 
only  have  been  entitled  to  81. ;  instead  of  which,  he 
expressly  stipulated  that  he  should  receive  thirty  guineas, 
if  he  continued  to  perform  his  duty  for  the  whole  voyage. 
He  preferred  taking  the  chance  of  earning  a  large  sum,  in 
tlie  event  of  his  continuing  on  board  during  the  whole 
voyage,  to  receiving  a  certain,  but  smaller,  rate  of  wages 
for  the  time  be  should  actually  serve  on  board ;  and  having 
made  that  election,  ^is  representative  must  be  bound  by  it. 
In  the  common  case  of  service,  if  a  servant  who  is  hired  for 
a  year  die  in  tlie  middle  of  it,  his  executor  may  recover 
(a)  The  old  law  part  of  his  wagcs  in  proportion  to  the  time  of  service  (a) ; 
y"J  Bro*^  A^r'  "^"^  ^^  ^®  scrvaiit  agreed  to  receive  a  larger  sum  tlian  the 
«*ApporUon.  ordinary  rate  of  wages,  on  the  express  condition  of  his 
ib!"Lab^ureri^*'  Serving  the  whole  year,  his  executor  would  not  be  entitled 
pl.48.  ib.  «»Con-  to  any  part  of  such  wages  in  the  event  of  the  servant  dying 
And  Worth  v,  before  the  expiration  of  the  year.  The  title  to  marine 
Ab^'  ^d^o"      ^'^g^s  l>y  **<>  means  depends  on  the  owners  being  entitled 

to  freight;  for  if  tlie  sailors  desert,  or  do  not  perform  tlieir 
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duty,  they  are  not  entitled  to  wages,  though  the  owners 

earn  the  freight.    Nor  is  it  conclusive  against  the  defendant 

that  the  intestate  was  prevented  fulfilling  his  contract  by 

the  act  of  God ;  for  the  same  reason  would  apply  to  the 

loss  of  a  ship,  which  may  equally  happen  by  the  act  of  God, 

and  without  any  de&ult  in  the  sailors ;  and  yet  in  that  case 

the  sailors  lose  their  wages.    But  there  are  other  cases  that 

bear  equally  hard  upon  contracting  parties ;  and  in  which 

an  innocent  person  must  suffer,  if  the  terms  of  his  contract 

require  it;  e,g.  the  tenant  of  a  house  who  covenants  to  pay 

rent^  and  who  is  bound  to  continue  paying  the  rent,  though 

the  house  be  burned  down  (a).     {^Lord  Kenyorij  Ch.  J.  But  {a)y\^e Bel/our 

that  must  be  taken  with  some  qualification  ;  for  where  an  \'^1i^ol^^' 

action  was  brought  for  rent  after  the  house  was  burned 

down,  and  the  tenant  applied  to  the. Court  of  Chancery  for 

an  injunction,  Lord  C.  Northington  said  that  if  the  tenant 

would  give  up  his  lease,  he  should  not  be  bound  to  pay  the 

rent  (•).]  With  regard  to  the  case  cited  from  2  Lord  Raym.,  (•)  Vide  Brown 

the  case  of  a  mariner  impressed  is  an  excepted  case,  and  A,Qbi!  619. 

the  reason  of  that  decision  was  founded  on  principles  of  J^"  doctrine  is, 

,  „  ,.  *  however,  now 

pubhc  policy.  overruled. 

Lord  Kenyan,  Ch.  J.  I  should  be  extremely  sorry  that  ^xn^'^^Sr^'' 
in  the  decision  of  this  case  we  should  determine  against  Hoiixapffeiy. 
what  has  been  the  received  opinion  in  the  mercantile  world  \\^^*q^  j^J/.' 
on  contracts  of  this  kind,  because  it  is  of  &:reat  importance  iockr.DommUi, 
that  the  laws  by  which  the  contracts  of  so  numerous  and  so 
useful  a  body  of  men  as  the  sailors  are  supposed  to  be 
guided,  should  not  be  overturned.  Whether  these  kind  of 
notes  are  much  in  use  among  the  seamen,  we  are  not  suffi- 
ciently informed ;  and  the  instances  now  stated  to  us  from 
Liverpool  are  too  recent  to  form  anything  like  usage.  But 
it  seems  to  me  at  present  that  the  decision  of  this  case  may 
proceed  on  the  particular  words  of  this  contract  and  the 
precise  facts  here  stated,  without  touching  marine  contracts 
in  general.  That  where  the  parties  have  come  to  an  express 
contract  none  can  be  implied,  has  prevailed  so  long  as  to  be 
reduced  to  an  axiom  in  the  law.  Here  the  defendant 
expressly  promised  to  pay  the  intestate  thirty  guineas,  pro* 
vided  he  proceeded^  continued^  and  did  his  duty  as  second 
mate  in  the  ship  from  Jamaica  to  Liverpool ;  and  the 
accompanying  circumstances  disclosed  in  the  case  are  that 
the  common  rate  of  wages  is  four  pounds  per  month,  when 
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the  party  is  paid  in  proportion  to  the  time  he  serves ;  and 
that  this  voyage  is  generally  performed  in  two  months. 
Therefore,  if  there  had  been  no  contract  between  these  par- 
ties, all  that  the  intestate  could  have  recovered  on  a  quan- 
tum meruit  for  tlie  voyage  would  have  been  eight  pounds; 
whereas  here  the  defendant  contracted  to  pay  thirty  guineas, 
provided  the  mate  continued  to  do  his  duty  as  mate  during 
the  whole  voyage,  in  which  case  the  latter  would  have 
received  nearly  four  times  as  much  as  if  he  were  paid  for 
the  number  of  months  he  served.  He  stipulated  to  receive 
the  larger  sum  if  the  whole  duty  were  performed,  and  no* 
thing  unless  tlie  whole  of  that  duty  were  performed :  it  was 
a  kind  of  insurance.  On  this  particular  contract  my  opinion 
is  formed  at  present;  at  the  same  time  I  must  say,  that  if 
we  were  assured  that  these  notes  are  in  universal  use,  and 
that  the  commercial  world  have  received  and  acted  upon 
them  in  a  different  sense,  I  should  give  up  my  own  opinion. 

Ashhurst^  J,  We  cannot  collect  that  there  is  any  custom 
prevailing  among  merchants  on  these  contracts;  and  there- 
fore we  have  nothing  to  guide  us  but  the  terms  of  the  con- 
tract itself.  This  is  a  written  contract,  and  it  speaks  for 
itself.  And  as  it  is  entire,  and  as  the  defendant's  promise 
depends  on  a  condition  precedent  to  be  performed  by  the 
other  party,  the  condition  must  be  performed  before  the 
other  party  is  entitled  to  receive  anything  under  it*  It 
has  been  argued,  however,  that  the  plaintiff  may  now  reco- 
ver on  a  quantum  meruit;  but  she  has  no  right  to  desert  the 
agreement,  for  wherever  there  is  an  express  contract,  the 
parties  must  be  guided  by  it,  and  one  party  cannot  relin- 
quish or  abide  by  it  as  it  may  suit  his  advantage.  Here 
the  intestate  was.,  by  the  terms  of  his  contract,  to  perform 
a  given  duty,  before  he  could  call  upon  the  defendant  to 
pay  him  anything:  it  was  a  condition  precedent,  without 
performing  which  the  defendant  is  not  liable.  And  that 
seems  to  me  to  conclude  the  question :  the  intestate  did  not 
perform  the  contract  on  his  part;  he  was  not  indeed  to 
blame  for  not  doing  it;  but  still  as  this  was  a  condition 
precedent,  and  as  he  did  not  perform  it,  his  representative 
is  not  entitled  to  recover. 

Grose^  J.  In  this  case  the  plaintiff  roust  either  recover 
on  the  particular  stipulation  between  the  parties,  or  on 
some  general  known  rule  of  law,  the  latter  of  which  has 
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not  been  much  relied  upon.  I  have  looked  into  the  laws  of 
Oleron ;  and  I  have  seen  a  late  case  on  this  subject  in  the 
Court  of  Common  Pleas,  Chandlery.  Greaves  la).  I  have  (a)Hii.32Gto, 
also  inquired  into  the  practice  of  the  merchants  in  the  city, 
and  have  been  informed  that  these  contracts  are  not  consi- 
dered as  divisible,  and  that  the  seaman  must  perform  the 
voyage,  otherwise  he  is  not  entitled  to  his  wages ;  though 
I  must  add  that  the  result  of  my  inquiries  has  not  been 
perfectly  satisfactory,  and  therefore  I  do  not  rely  upon  it; 
The  laws  of  Oleron  are  extremely  favourable  to  the  seamen ; 
so  much  so,  that  if  a  sailor,  who  has  agreed  for  a  voyage, 
be  taken  ill  and  put  on  shore  before  the  voyage  is  completed, 
he  is  nevertheless  entitled  to  his  whole  wages,  after  deduct- 
ing what  has  been  laid  out  for  him.  In  the  case  of  Chan- 
cer V.  Greaves,  where  the  jury  gave  a  verdict  for  the  whole 
wages  to  the  plaintiff,  who  was  put  on  shore  on  account  of 
a  broken  leg,  the  court  refused  to  grant  a  new  trial,  though 
I  do  not  know  the  precise  grounds  on  which  the  court  pro- 
ceeded. However,  in  this  case  the  agpreement  is  conclusive ; 
the  defendant  only  engaged  to  pay  the  intestate  on  condition 
of  his  continuing  to  do  his  duty  on  board  during  the  whole 
voyage;  and  the  latter  was  to  be  entitled  eitlier  to  thirty 
guineas  or  to  nothing,  for  such  was  the  contract  between 
the  parties*  And  when  we  recollect  how  large  a  price  was 
to  be  given  in  the  event  of  the  mate  continuing  on  board 
during  the  whole  voyage,  instead  of  the  small  sum  which  is 
usually  given  per  month,  it  may  fairly  be  considered  that 
Uie  parties  themselves  understood  that  if  the  whole  duty 
were  performed,  the  mate  was  to  receive  the  whole  sum, 
and  that  he  was  not  to  receive  anything  unless  he  did 
continue  on  board  during  the  whole  voyage.  That  seems 
to  me  to  be  the  situation  in  which  the  mate  chose  to  put 
himself;  and  as  the  condition  was  not  complied  with,  his 
representative  cannot  now  recover  anything.  I  believe, 
however,  that  in  point  of  fact  these  notes  are  in  common 
use,  and  perhaps  it  may  be  prudent  not  to  determine  this 
ease  until  we  have  inquired  whether  or  not  there  has  been 
any  decision  upon  them. 

Lawrence^  J.  If  we  are  to  determine  this  case  according 
to  the  terms  of  the  instrument  alone,  the  plaintiff  is  not 
entitled  to  recover,  because  it  is  an  entire  contract.  In 
Salk.  65,  there  is  a  strong  case  to  that  effect;  there  debt 
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was  brought  upon  a  writing,  by  which  the  defendant's  tes- 
tator had  appointed  the  plaintiff's  testator  to  receive  his 
rents,  and  promised  to  pay  him  100/.  per  annum  for  his 
service ;  the  plaintiff  shewed  that  the  defendant's  testator 
died  three  quarters  of  a  year  after,  during  which  time  he 
served  him,  and  he  demanded  75/.  for  three  quarters; 
after  judgment  for  the  plaintiff  in  the  Common  Pleas,  the 
defendant  brought  a  writ  of  error,  and  it  was  argued  that 
without  a  full  year'^s  service  nothing  could  be  due,  for  that 
it  was  in  nature  of  a  condition  precedent ;  that  it  being  one 
consideration  and  one  debt,  it  could  not  be  divided:  and 
this  court  were  of  that  opinion,  and  reversed  the  judgment 
With  regard  to  the  common  case  of  a  hired  servant, 
to  which  this  has  been  compared ;  such  a  servant,  though 
hired  in  a  general  way,  is  considered  to  be  hired  with 
reference  to  the  general  understanding  upon  the  subject, 
that  the  servant  shall  be  entitled  to  his  wages  for  the  time 
he  serves,  though  he  do  not  continue  in  the  service  during 
the  whole  year.  So  if  the  plaintiff  in  this  case  could  have 
proved  any  usage  that  persons  in  the  situation  of  this  mate 
are  entitled  to  wages  in  proportion  to  the  time  they  served, 
the  plaintiff  might  have  recovered  according  to  that  usage. 
But  if  this  is  to  depend  altogether  on  the  terras  of  the  con- 
tract itself,  she  cannot  recover  anything.  As  to  the  case 
of  the  impressed  man,  perhaps  it  is  an  excepted  case ;  and 
I  believe  that  in  such  cases  the  king's  officers  usually  put 
another  person  on  board  to  supply  the  place  of  the  impressed 
man  during  the  voyage,  so  that  the  service  is  still  performed 
for  the  benefit  of  the  owners  of  the  ship. 

Postea  to  the  defendant, 
Unless  some  other  information  relative  to  the  usage  in 
cases  of  this  kind  should  be  laid  before  the  court  before  the 
end  of  this  term :  but  the  case  was  not  mentioned  again. 


Fsw  questions  are  of  so  frequent  occur- 
rence, or  of  so  much  practical  importance, 
and  at  the  same  time  so  difficult  to  solve, 
as  those  in  which  the  dispute  is,  whether  an 
action  can  be  brought  by  one  who  has 
entered  into  a  special  contract,  part  of 
which  remains  unperformed.  We  find  it 
laid  down  in  the  treatises,  that,  in  certain 
cases,  the  performance  of,  or  readiness  to 


perform  one  side  of  the  contract  is  a  con- 
dition precedent  to  the  right  to  demand 
performance  of  the  other  side.  And  rules 
are  given  in  the  text-books  for  the  pur- 
pose of  enabling  us  to  distinguish  these 
cases  from  another  class,  in  which  no  such 
condition  exists,  but  the  contractors  are 
bound  by  mutual  independent  covenants 
or  ptomiscs.  (See  the  notes  to  Pordage  v. 
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Cole,  1  Wmf.  Sttund.  320,  and  to  Peefers 
Y.  Opie,  8  Wms.  Sauod.  36d.)  We  find  it 
alto  laid  down,  that  no  action  of  mdebiiatut 
assumpdi,  or  upon  a  quantum  nferuiif  can 
be  brought  for  anything  done  under  a 
special  agreement  which  remains  open, 
Gifrdon  t.  Martin,  Fitzgibb.  303  ;  HuUe 
Y.  Heightman,  2  East,  145 ;  .but  that 
where  the  terms  of  the  special  agreement 
have  been  performed  on  one  side,  and 
nothing  is  to  be  done  upon  the  other  but  a 
money  payment,  such  payment  may  be  en- 
forced by  an  action  of  indebitatus  asiump* 
tit.  Cooke  Y.  Munttone,  I  B.  &  P.  354 ; 
B.  N.  P.  139 ;  AJcome  y.  WeMtehrooke,  I 
Wils.  117.  We  also  find  that  there  are 
some  cases  in  which  work  has  been  done, 
or  goods  supplied,  under  a  special  agree- 
menty  but  not  in  conformity  thereto,  and 
yet  the  payment  of  a  compensation  is 
enforced  by  action,  because  that  the  de- 
fendant has  retained  and  enjoyed  the 
benefit  of  that  which  actually  was  done. 
Famnoorth  v.  Garrard,  1  Campb.  38,  Per 
Parke,  J,  in  Bead  r.  Hann,  10  B.&  C. 
440.  And  lastly^  there  are  cases  in  which, 
even  while  the  special  contract  remains 
open,  one  party  has  been  permitted  to  put 
an  end  to  it,  and  to  sue  for  what  has  been 
already  done  under  it  upon  a  quantum 
meruit.  Withers  v.  Reynolds,  2  B  &  Ad. 
882;  Planch^  yr.  Colbum,  8  Bingh.  14. 
There  is  no  difficulty  in  finding  cases 
referable  to  each  of  the  above  classes, 
but  the  real  difficulty  is  to  determine, 
when  a  case  occurs  in  practice,  to  which 
of  them  it  is  referable.  In  the  pre- 
sent note  it  will  be  attempted  to  deduce 
from  the  decisions  a  few  rules,  likely  to 
prove  useful  in  the  resolution  of  such  a 
difficulty. 

The  question  it  is  proposed  to  discuss 
is  as  follows.  In  what  cases  may  on  action 
he  brought  by  a  person  who  has  entered 
into  a  special  contract  against  the  person 
unth  whom  he  has  contracted^  while  the 
ptaM&ff*s  own  side  of  the  contract  remains 
unperformed  f  Now  as  such  an  action,  if 
brought,  must  necessarily  be  brought 
either  on  the  contract  itself,  or  in  the  form 
of  indebitatus  assun^sit,  the  above  question 
subdivides  itself  into  two  branches  : — 

1.  In  what  cases  may  the  action  be 
brought  in  special  assumpsit  upon  the 
contract  ? 


2.  In  what  cases  may  it  be  brought  in 
indebitatus  auumpsit  f 

The  former  of  these  questions  it  would 
be  wrong  to  discuss  here  at  much  length, 
because  it  has  been  treated  by  Sergeant 
WUUams,  in  that  clear  and  satisfactory 
style  which  disdngubhes  his  writings,  in 
the  notes  to  Pordage  v.  Cole,  I  Wms. 
Saund.  320 ;  and  Peeters  v.  Opie,  2  Wms. 
Saund.  362.  The  result  of  the  elaborate 
discussion  contained  in  those  notes  is  as 
follows : — 

There  are  some  special  contracts  in 
which  the  promises  upon  the  one  side  are 
dependent  on  the  promises  upon  the  other 
side,  so  that  no  action  can  be  maintained 
for  non-performance  of  the  former,  with- 
out showing  that  the  plaintiff  has  per- 
formed, or  at  least  has  been  ready,  if 
allowed,  to  perform  the  latter,  the  per- 
formance of  which  is  said  to  be  a  condi- 
tion precedent  to  his  right  of  action.  Of 
this  description  was  the  case  of  Morttfn 
V.  LanUf,  7  T.  R.  125,  cited  2  Wms.  Saund. 
352  b.,  where  the  declaration  averred, 
that  in  consideration  that  the  plaintiff  had 
bought  of  the  defendant  200  quarters  of 
wheat  at  a  certain  price;  the  defendant 
undertook  to  deliver  it  at  a  certain  place 
in  one  month  from  the  sale  ;  and  that  the 
plaintiff  was  always,  for  one  month  from 
the  sale,  ready  and  willing  to  receive  the 
wheat,  but  that  the  defendant  did  not 
deliver  iL  After  verdict,  the  judgment 
was  arrested,  on  the  ground  that  the  de- 
claration ought  to  have  averred,  that  the 
plaintiff  was  ready  and  willing  to  pay  the 
stipulated  price  upon  delivery ;  and  (he 
court  said;  that  where  two  concurrent 
acts  were  to  be  done,  the  party  who  sues 
the  other  for  non-performance,  must  aver 
that  he  has  performed,  or  was  ready  to 
perform,  his  own  part  of  the  contract.  In 
such  cases  as  the  one  just  cited,  the  matters 
to  be  upon  each  side  are  said  to  be  concur- 
rent  acts,  because  by  right  they  ought  to 
be  done  at  the  same  time  ;  and  a  readiness 
to  perform  his  own  side  of  the  contract 
is  a  condition  precedent  to  the  right  of 
either  contractor  to  sue.  Thus  in  agree- 
ments for  the  sale  of  real  property,  where 
one  party  agrees  to  convey,  and  the 
other  to  pay  the  price,  the  vendor  cannot 
sue  for  the  money  without  showing  that 
he  was  ready  to  convey  :  nor  the  vendee 
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for  a  refuial  to  oonrey,  widiout  showing  a 
readiness  to  pay  the  money.  See  GUae* 
brook  V.  fVoodrow,  8  T.  R.  366.  There 
are  other  cases,  in  which  one  contractor 
must  shew  a  readiness  to  perform  his  part 
before  he  can  sue,  but  the  other  need 
not,  as  in  the  case  cited  in  Morton  r. 
Lamh,  where  a  party  was  to  puU  down  a 
wall  and  then  to  be  paid  for  it ;  the  pulling 
down  was  a  condition  precedent  to  the 
right  to  enforce  payment ;  but  a  readiness 
to  pay  was  not  a  condition  precedent  to 
the  right  to  oblige  the  defendant  to  com- 
mence the  work.  Other  cases  there  are 
in  which  neither  of  the  contractors  is  sub- 
jected to  any  condition  precedent  to  his 
right  to  enforce  performance  by  the  other 
of  his  part ;  but  the  promises  on  each  side 
are  independent  of  what  is  to  be  done  upon 
the  other.  Such  was  the  case  of  Campbell 
V.  Jone$t  6T.  R.  570 ;  in  which  A.  agreed,  in 
consideration  of  a  sum  of  money,  to  teach 
Ik  a  pai  ticular  method  of  bleaching  for 
which  he  A.  had  a  patent,  and  to  allow  B. 
to  exercise  that  method  during  the  con- 
tinuance of  the  patent  right.  It  was  held 
that  A.  might  sue  for  the  money  though 
he  had  not  instructed  B.,  who  might  on 
his  side,  if  he  pleased,  sue  for  the  neglect 
to  instruct  him.  In  these  cases  the  pro- 
mitet  on  the  one  side,  not  the  performance 
of  those  promises,  are  the  consideration 
for  the  promises  upon  the  other  nde.  In 
the  former  cases  of  concurrent  acts  and 
conditiofu  precedent,  the  consideration  is 
the  per/brmofictf,  not  the  promises.  Hobartt 
106.  SeeFranklin  v.Milier,  4  A.  &  £.  599. 

The  question  whether  the  acts  sUpu- 
lated  for  in  a  given  contract  are  concur- 
rent, or  whether  performance,  or  readi- 
ness to  perform,  upon  either  side,  be  a 
condition  precedent  to  the  right  to  enforce 
performance  on  the  other,  is  to  be  solved 
not  by  any  technical  rules,  but  by  ascer- 
taining, if  possible^  the  intention  of  the 
parties,  1  T.  R.  645.  In  order  to  dis- 
cover that  intention,  the  following  rules 
are  laid  down  by  Seijeant  Williams,  1 
Wms.  Saund.  319  b,  in  nolis, 

I.  "  If  a  day  be  appointed  for  payment 
of  money,  or  part  of  it,  or  for  doing  any 
other  act,  and  the  day  tf  to  happen,  or 
may  happen,  before  the  thing  which  is 
the  consideration  of  the  money  or  other 
act  is  to  be  performed,  an  acliun  may  be 


brought  for  the  money,  or  for  not  doing 
such  other  act,  before  performance  ;  for  it 
appears  that  the  party  relied  upon  his 
remedy,  and  did  not  intend  to  make  the 
performance  a  condition  precedent :  and 
so  it  is  where  no  time  is  fixed  for  the  per- 
formance of  that  which  is  the  consider- 
ation of  the  money  or  other  act." 

2.  **  When  a  day  is  appointed  for  the 
payment  of  money,  &c.,  and  the  day  is 
to  happen  after  the  thing  which  is  the 
consideration  of  the  money,  &c.  is  to  be 
performed,  no  action  can  be  maintained 
for  the  money,  &c  before  performance.*' 

d.  **^  When  a  covenant,  or  promise, 
goes  only  to  part  of  the  consideration, 
and  a  breach  thereof  may  be  paid  for  in 
damages,  it  is  an  independent  covenant 
or  promise.  And  an  action  may  be  main- 
tained for  the  breach  of  it  by  the  defend- 
ant, without  averring  performance,  or 
readiness,  in  the  declaration.  Such  was 
the  late  case  of  Stovers  v.  CurUng,  3  Bing. 
N.  C.  355,  which  is  a  very  strong  ex- 
ample, for  in  that  case  the  defendant's 
promises  were  expressed  in  the  contract 
to  be  performable '  on  the  pet  formance '  of 
the  plaintiff's,  and  were  yet  held  to  have 
been  intended  to  be,  and  to  be,  independ- 
ent." See  also  Frank&n  v.  MiUer,  4  Ad. 
&  £11. 599. 

4.  "  When  the  mutual  promises  or  co- 
venants go  to  the  whole  consideration  on 
both  sides,  they  are  mutual  conditions, 
and  performance  must  be  averred." 

5.  "  When  two  acts  are  to  be  done  at 
the  same  time,  as  when  A.  covenants  to 
convey  an  estate  to  B.  on  such  a  day,  and 
in  consideration  thereof,  B.  covenants  to 
pay  A.  a  sum  of  money  on  the  same  day, 
neither  can  maintain  an  action  without 
averring  a  performance,  or  an  offer  to  per- 
form, his  own  part,  though  it  is  not  certain 
which  of  them  is  obliged  to  do  the  first 
act;  and  this  particularly  applies  to  cases 
of  sale. 

The  authorities  on  which  these  rules 
depend,  will  bo  found  cited  and  discussed 
in  the  notes  by  Serjeant  WiiHams  above 
referred  to.  1  Wms.  Saund.  320,  n.  4  \ 
and  2  Wms.  Saund.  352,  n.  3.  It  is 
proper  to  add,  that  when  it  is  laid  down 
that  performance  must  be  averred,  the 
meaning  of  that  is.  that  the  plaintiff  must 
aver  in  his  declaration,  that  he  was  ready 
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wU&Hg  to  perform  his  part  of  the  con- 
tract ;  and  this  aterment  will  be  proved 
by  shewing  that  he  called  on  the  defend- 
ant to  accomplish  his.  Wilks  v.  Atkm^ 
mm,  1  Marsh,  412 ;  Levy  t.  Lord  Herbert^ 
7  Taunt.  314  ;  1  B.  M.  56,  by  Dailat, 
L.O.  J* 

The  next  branch  of  the  question  pro- 
posed at  the  beginning  of  this  note  is— 'In 
what  cases  will  an  action  of  mdebUaUu 
auMmpsU  lie,  while  the  special  contract 
remains  open?  This  is  a  question  of  great 
practical  importance.  And  as  the  dis* 
tinctions  it  involves  are  more  than  usually 
fine,  and  the  authorities  numerous,  an 
attempt  will  be  made  classify  them,  and 
deduce  from  them  one  or  two  general 
rules. 

In  the  first  place,  then,  there  is  a  nu- 
merous class  of  cases  which  establish  the 
general  proposition,  that  while  a  special 
contract  remains  open,  t.  e.  unperformed, 
the  party  whose  part  of  it  is  unperformed, 
cannot  sue  in  indebUattu  auwnpsU  to  re- 
cover a  compensation  for  what  he  has 
done,  until  the  whole  is  completed.  This 
principle  is  affirmed  and  acted  on  in  Cutter 
▼.  Powell :  it  was  also  the  ground  of  the 
decision  in  HuUe  v.  Heighiman^  2  East, 
145 ;  a  decirion  of  considerable  celebrity, 
and  which  is  said  in  the  judgment  to  have 
proceeded  on  the  authority  of  We$ton  v. 
Doumew,  Doog1.28 ;  but  Wetlon  v.  Downe§ 
belongs  to  a  somewhat  different  class  of 
cases :  the  action  was  there  brought  to 
recover  back  the  price  of  a  horse  in  con- 
sequence of  a  breach  of  warranty ;  so  that 
it  was  not  an  attempt  to  obtain  compen- 
sation for  work  done,  or  goods  delivered 
under  a  special  contract ;  but  to  recover 
money  paid  on  a  consideration  which  was 
alleged  to  have  failed,  and  this  the  plain- 
tiff, having  accepted  the  horse,  was  not 
allowed  to  do.  Weston  and  Downes  there- 
fore belongs  to  the  same  class  with  Slreet 
V.  Blay,  2  B.  &  Ad.  456,  which  is  now  the 
leading  case  on  that  subject,  and  differs 
from  HuUe  v.  Htrightman,  where  the  action 
was  not  for  money  had  and  received  to 
recover  back  cash  paid  on  a  consideration 
which  had  failed,  but  for  work  and  labour 
done  under  a  vpecial  contract  which  had 
been  only  in  part  performed.  In  that 
case  the  plaintiff,  who  was  a  seaman,  sued 
for  wages.   He  proved  a  service  on  board 


the  defendant's  ship,  from  AltOHa  to  Lon» 
don.  He  further  proved  that,  on  arriving 
at  London,  the  defendant  refused  to  give 
the  seamen  victuals,  and  bade  them  go  on 
shore,  saying  he  could  get  plenty  of  their 
countrymen  to  go  back  for  their  victuals 
only.  The  plaintiff  accordingly  did  go 
on  shore,— that  after  some  days  the  de- 
fendant required  him  to  return  on  board, 
which  he  refused  to  do,  saying  he  had  the 
law  of  him.  He  had  then  commenced  his 
action.  The  defendant  put  in  the  articles 
of  agreement  under  which  the  plaintiff 
served,  which  shewed  that  he  was  hired 
from  Altona  to  London  and  back  again, 
and  contained  a  special  clause  by  which 
the  plaintiff  bound  himself  to  demand  no 
wages  till  the  conclusion  of  the  voyage. 
Upon  these  facts,  Le  Blanc,  J.  nonsuited 
the  plaintiff,  on  the  ground  that  the  special 
contract  remained  open  and  unrescinded, 
and  that  the  plaintiff  should  have  sued  on 
it,  and  not  in  indebitatus  assumpsit:  and  the 
Court  of  King's  Bench  afterwards  ap- 
proved of  that  ruling. 

The  principle  on  which  HuUe  ▼.  Height' 
man  was  decided  has  never  since  been 
questioned.  Assuming  the  special  con- 
tract to  have  remained  open  and  unre- 
scinded,  the  pluntiff  was  undoubtedly 
bound  to  sue  on  it,  and  not  in  indebitatus 
assumpsit  But  whether  the  court  was  right 
in  assuming  that  the  special  contract  did, 
after  what  had  taken  place, remain  open  and 
unresdnded,  is  a  very  different  question, 
and  upon  that  question  it  is  submitted  that 
the  argument  of  Mr.  Gibbs  was  correct, 
when  he  contended  that  the  special  con- 
tract had  been  put  an  end  to^  and  that  the 
plaintiff  had  a  right  to  treat  it  as  having 
never  existed,  and  to  sue  for  his  labour  on 
a  quantum  meruit.  And  it  is  further  sub- 
mitted, that  it  is  an  invariably  true  propo- 
sition, that,  wherever  one  of  the  parties  to 
a  special  contract  has,  in  an  unqualified 
manner,  refused  to  perform  his  side  of  the 
contract,  or  has  disabled  himself  from  per- 
forming it  by  his  own  act,  the  other  party 
has,  thereupon,  a  right  to  elect  to  rescind  it, 
and  may,  on  doing  so,  immediately  sue  on  a 
quantum  meruit  for  anything  which  he  had 
done  under  it  previously  to  the  rescision  ; 
this  it  is  apprehended  is  established  by 
Withers  v.  Reynolds,  2  B.  &  Ad.  882 ; 
Planchd  V.  Colburn,  8  Bing.  14  ;  Franklin 
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▼.  MUler,  i  Ad.  &  Ell.  599,  and  other 
cases  which  will  be  presently  cited  and 
commented  upon.  Now  in  HuUe  v.  Height' 
mant  the  defendant  bad  refused  to  perrorm 
his  part  of  the  contract,  and  the  plsunUiF 
had,  by  bringing  his  action  on  a  quantum 
meruit f  elected  to  rescind.  It  is  sab- 
initted,  therefore,  that  the  case  of  HuUe  y. 
Ueightman^  so  far  as  it  assumes  that  the 
special  contract  remained  open,  would  not 
now  be  supported,  unless,  indeed,  it  can 
be  ao  upon  the  following  consideration, 
viz.  it  may  be  urged,  that  the  question 
whether  the  acts  of  the  defendant,  Height- 
man,  amounted  to  an  absolute  unqualified 
refusal  to  perform  his  part  of  the  contract, 
was  a  question  which  ought  to  have  been 
left  to  the  jury,  and  that  as  the  plaintiff's 
counsel  did  not  require  that  it  should  be 
submitted  to  them,  he  must  be  taken  to 
have  acquiesced  in  the  opinion  of  Mr.  J . 
Le  Blanc,  that  the  circumstances  did  not 
amount  to  a  rescision. 

On  the  same  principle  with  Hulle  v. 
Heightman  proceeded  El&$  v.  Hamlin,  3 
Taunt.  52 ;  Rex  v.  WhUtleburtf,  6  T.  R. 
467  ;  Spain  y.  AmoU,  2  SUrk.  256 ;  Tur- 
ner  y.  Robinton,  6  C.  &  P.  16  ;  Ridgway 
V.  Hungerfard Market  Co,,  3  A.  &  £.  17J. 
(which  latter  were  cases  of  servants  dis- 
charged for  cause,  before  the  expiration 
of  their  year) ;  Jeste  v.  Roy,  1 C.  M.  &  R. 
342 ;  and  Sinclair  v.  Bowles,  9  B.  &  C.  92., 
which  is,  perhaps,  more  often  cited  than 
any  other  case  upon  this  subject.     It 
was  an  action  of  assumpsit  for  work  and 
labour  and  materials,  and  for  goods  sold. 
At  the  trial  it  appeared  that  the  plain- 
tiff had  repaired  three  chandeliers  for 
the  defendant,  and  that  5^  was  a  reason- 
able price  for  the  work  and  materials ;  but 
it  was  also  proved  by  the  defendant  that 
the  plaintiff,  when  he  accepted  the  job, 
expressly  agreed  to  make  them  complete 
for  the  10/.,  which  he  had  foiled  in  doing. 
The  learned  judge,  Parke,  J.  nonsuited 
the  plaintiff,  giving  him  leave  to  move  to 
enter  a  verdict  for  5/.,  but  the  court  re- 
fused the  rule,  on  the  ground  that  the  con- 
tract was  entire,  and  that  the  defendant, 
not  having  completed  his  part,  had  no 
right  to  recover  anything.     The  effect  of 
this  case  was  discussed  in  the  later  one  of 
Roberts  v.  Havelock,  3  B.  &  Ad.  404. 
That  was  an  action  for  work  and  mate- 


rials ;  the  plaintiff,  a  shipwright,  had  en'- 
gaged  to  put  a  ship  of  the  defendant  into 
thorough  repair.      Before  this  had  been 
completed,  the  plaintiff  demanded  pay- 
ment for  what  he  had  already  done,  and 
refused  to  finish  the  job  without.    The 
defendant  refused  payment,  and  there- 
upon this  action  was  brought ;  and  a  ver- 
dict having  been  found  for  the  plaintiff, 
the  defendant  moved  to  set  it  aside,  on  the 
ground  that  the  special  contract  was  still 
open.    The  court  refused  a  motion  made, 
in  pursuance  of  leave,  to  enter  a  nonsuiti 
**  I  have  no  doubt,"  said  Lord  Tenterden, 
*'  that  the  plaintiff  was  entitled  to  recover. 
In  Sinclair  v.  Bowles,  the  contract  was 
to  do  a  specific  work  for  a  specific  sum. 
There  is  nothing  in  this  case  amounting 
to  a  contract  to  do  the  whole  repairs 
and  make  no  demand  till  they  are  com- 
pleted."    From  these  words  it  may  be 
thought  that  his  Lordship's  judgment  pro- 
ceeded on  the  ground  that  the  perform- 
ance of  the  whole  work  is  not  to  be  con- 
sidered a  condition  precedent  to  the  pay- 
ment of  anjf  part  of  the  price,  excepting 
when  the  sum  to  be  paid  and  the  work  to 
be  done  are  both  specified  (unless,  of 
course,  in  case  of  special  terms  in  the 
agreement  expressly  imposing  such  con- 
dition) ;  and  certainly  good  reasons  may 
be  alleged  in  favour  of  such  a  doctrine,  for 
when  the  price  to  be  paid  is  a  specified 
sum,  as  in  Sinclair  v.  Bowles,  it  is  clear 
that  the  court  and  jury  can  have  no  right 
to  apportion  that  which  the  parties  them- 
selves have  treated  as  entire,  and  to  say 
that  it  shall  be  paid  in  instalments,  con- 
trary to  the  agreement,  instead  of  in  a 
round  sum  as  provided  by  the  agree- 
ment;  but,  where  no  price  is  specified, 
this  difficulty  does  not  arise,  and  perhaps 
the  true  and  right  presumption  is,  that 
the  parties  intended  the  payment  to  keep 
pace  with  the  accrual  of  the  benefit  for 
which  payment  is  to  be  made.     But  this, 
of  course,  can  only  be  where  the  con- 
sideration is  itsilf  of  an  apportionable 
nature,  for  it  is  easy  to  put  a  case  in  which, 
though  no  price  has  been  specified,  yet 
the  consideration  is  of  so  indivisible  a 
nature,  that  it  would  be  absurd  to  say  that 
one  part  should  be  paid  for  before  the 
remainder ;  as  where  a  painter  agrees  to 
draw  A.'s  likeness,  it  would  be  absurd  to 


CUTTER    V,    POWELL. 


13 


require  A.  to  pay  a  rateable  sum  on  ac- 
couDt  when  half  the  face  only  bad  been 
iinUhed :  it  is  obYions  that  he  has  then 
received  no  benefit,  and  never  will  receive 
any,  unless  the  likeness  should  be  per- 
fected. There  are,  however^  cases,  that, 
for  instance,  of  Robertt  v.  Havelock^  in 
vrhich  the  consideration  is  in  its  nature 
apportionable,  and  there,  if  no  entire  sum 
have  been  agreed  on  as  the  price  of  the 
entire  benefit,  it  would  not  be  unjust  to 
presume  that  the  intention  of  the  contrac- 
tors was  that  the  remuneration  should 
keep  pace  with  the  consideration,  and  be 
recoverable  toties  quotiet  by  action  on  a 
quantum  meruU.  This  position  (besides 
what  is  said  by  Lord  Tenterden)  is  per- 
haps somewhat  countenanced  by  Withers 
T.  JReynoldt,  2  B.  &  Ad.  882.  That  was 
assumpsit  for  not  delivering  straw  accord- 
ing to  the  following  agreement :  "  John 
Reynolds  undertakes  to  supply  Joseph 
Withers  with  wheat  straw  delivered  at  his 
premises  till  the  24th  June,  1880,  at  the 
sum  of  33s.  per  load  of  thirty-six  trusses, 
to  be  delivered  at  the  rate  of  three  loads 
in  a  fortnight,  and  the  sud  J.  W.  agrees  to 
pay  the  said  J.  R.  3Ss.  per  load  for  each 
load  so  delivered  from  this  day  till  the  24th 
June,  1830,  according  to  the  terms  of  this 
agreement."  It  appeared  that  the  plaintiff 
bad  refused  to  pay  for  the  straw  upon  deli- 
ver^t  and  it  was  contended  that  he  was  not 
bound  to  do  so,  and  that,  as  no  time  was 
named  for  the  payment,  he  might  defer  it 
till  the  expiration  of  the  contract,  or  that 
at  all  events  the  promises  to  deliver  the 
straw  and  to  pay  for  it  were  independent, 
and  should  be  enforced  by  cross  actions. 
But  the  court  held  that  he  had  a  right  to 
be  paid  ioties  quodes  on  the  delivery  of 
each  load,  and  that  the  plaintiff's  refusal 
to  do  so  gave  him  a  right  to  rescind  the 
contract,  and  that  the  plainiiflf  was  there- 
fore properly  nonsuited.  Such  are  the 
arguments  in  favour  of  the  doctrine  at 
which  Lord  Tenterden  seems  to  have 
hinted  in  Roberts  v.  Havelock,  Ac  the 
same  time,  it  must  not  be  concealed,  that 
the  expressions  of  Parke,  J.,  in  that  very 
case,  lean  the  other  way.  "  If/'  says  his 
lordship,  "  there  had  been  any  specific 
contract  by  the  plaintiff /or  compietmg  the 
work,  the  aigument  of  the  defendant  might 
have  had  moch  weight.     But  this  was 


only  a  general  employment  of  the  plain- 
tiff by  the  defendant,  in  the  same  way  as 
all  shipwrights  arc  employed."  Yet  surely 
if  the  plaintiff  had  refused  to  complete  on 
payment  as  he  went  along,  an  action  would 
have  lain  against  him.  In  Withers  v. 
ReynoldSf  lAttiedale,  J.  expressly  founds 
the  decision  upon  the  special  wording  of 
the  contract,  "  for  each  load,  &c.,  which 
he  says  imports  that  each  load  shall  be 
paid  for  on  delivery  ;  and,  indeed,  if  that 
case  were  decided  on  any  other  ground, 
it  would  be  contrary  to  the  opinion  ex- 
pressed by  Parke,  J.  in  Oxendale  v.  We» 
theraU,  9  B.  &  C.  386. 

To  return  from  this  digression.  In 
Read  v.  Rann,  10  B  &  C.  439,  recognised 
in  Broad  v.  Thomas,  7  Bingh.  99,  the  doc- 
trine of  Cutter  V.  Powell,  HuUe  v.  Height- 
man,  and  Sinclair  v.  Bowles,  was  again 
acted  upon.  In  that  case  a  ship-broker 
brought  an  action  for  commission  for  pro- 
curing a  charterer  for  the  defendant's  ship. 
It  was  proved  to  be  a  custom  in  the  city 
that,  in  such  cases,  if  the  bargain  was  per- 
fected, the  commission  was  five  per  cent, 
but,  if  the  baigain  went  off,  nothing  was 
payable ;  and  here  it  had  gone  off.  The 
])laintiff  was  nonsuited.  "  The  claim  of 
the  plaintiff,"  said  Parke,  J.,  "rests  on 
the  custom,  and  not  on  a  quantum  meruit. 
The  custom  presupposes  a  special  con* 
tract,  and,  if  that  is  not  satisfied,  no  claim 
at  all  arises,  for  no  other  contract  can  be 
implied.  In  some  cases,  a  special  contract 
not  executed  may  give  rise  to  a  claim 
in  the  nature  of  a  quantum  meruit,  ex.  gr. 
where  a  special  contract  has  been  made 
for  goods,  and  goods  sent  not  according 
to  the  contract  have  been  retained  by  the 
party,  there  a  claim  for  the  value  on  a 
quantum  valebant  may  be  supported.  But 
then  from  the  circumstances  a  new  con- 
tract may  be  implied." 

The  general  rule  being  thus  established, 
viz,  that  while  the  special  contract  remains 
unperformed,  no  action  of  indebitatus  as- 
sumpsit can  b^  brought  for  anything  done 
under  it,  we  now  come  to  the  exceptions 
from  that  rule :  and  the  first  of  them  is 
that  adverted  to  by  Mr.  J,  Parke,  in  the 
passage  just  cited.  It  consists  of  cases  in 
which  something  has  been  done  under  a 
special  contract,  but  not  in  strict  accord- 
ance with  the  terms  of  that  contract.     In 
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8uch~|i  case,  the  party  cannot  reeoyer  the 
remuneration  stipalated  for  in  the  con* 
tract,  becaute  he  has  not  done  that  which 
was  to  be  the  consideration  for  it  Still, 
if  the  other  party  have  deriyed  any  bene^ 
fit  from  his  labour,  it  would  be  uniuat  to 
allow  him  to  retain  that  without  paying 
anything.  The  law  therefore  implies  a 
promise  on  his  part  to  pay  such  a  remu- 
neration as  the  benefit  conferred  upon  him 
is  reasonably  worth,  and,  to  reooyer  that 
^uatUum  of  remuneration,  an  action  of  tn* 
debitatui  auwnpnt  is  maintainable.  This 
is  conceived  to  be  a  just  expression  of 
the  rule  of  law,  as  it  at  present  prevails. 
The  cases  on  the  sulgect  are,  however, 
extremely  numerous,  and  in  many  instances 
at  variance  with  each  other ;  and  as  the 
subject  is  one  of  great  general  importance, 
it  will  perhaps  be  best  and  fairest  to  the 
reader  to  enter  somewhat  more  at  laige 
upon  it,  even  at  the  risk  of  prolixity. 

The  rule  which  was  in  early  times 
observed  upon  this  subject  was  diametri* 
cally  opposite  to  that  which  now  obtains. 
It  was  held,  that,  whenever  anything  was 
done  under  a  special  contract,  but  not  in 
conformity  thereto,  the  party  for  whom 
it  was  done  must  pay  the  stipulated  price, 
and  resort  to  a  cross  action  to  indemnify 
himself  for  the  deficiency  in  the  consider- 
ation. Thus  it  was  held,  in  Broume  v. 
Dams,  1 794,  cited  7  East,  479,  in  noU, 
that  the  plaintifi;  who  had  agreed  to  build 
a  race-booth  for  twenty  guineas,  was  enti* 
tied  to  recover  the  whole  price,  although 
the  booth  was  so  badly  constructed  that 
it  fell  down  during  the  races,  and  it  was 
admitted  that  a  cross  action  would  lie 
against  the  plaintifi;  In  Tempiar  v. 
M'Lachlan,  Feb.  6,  1806,  2  N.  R.,  136, 
an  action  was  brought  on  an  attomey^s 
bill,  and  the  defence  was  gross  negligence 
in  the  plaintiff^,  who  had  allowed  improper 
bail  to  justify.  The  evidence  of  negligence 
was  held  inadmissible,  and  the  plaintiff 
recovered  the  whole  amount  of  his  bill ; 
the  court  saying  that  the  only  case  in 
which  such  evidence  would  be  admisuble 
was  where  the  negligence  was  so  great 
that  the  plaintiff  had  derived  no  benefit  at 
ail,  and  that  there  they  would  perhaps 
adroit  it,  to  prevent  circuity.  In  Mills  v. 
Bahbridge,  cited  2  N.  R.  136,  injury  from 
improper  stowage  was  held  to  be  no  de« 


fence  in  an  action  for  freight.  However, 
in  Trinity  Term,  46  G.  3,  (June  13^  1806,) 
the  rule  which  now  obtains  was  established 
by  the  decision  of  the  K.  B.,  in  Boiten  v. 
Butter,  7  East,  479.  That  was  an  action  of 
assumptU  for  work  and  labour,  and  mate- 
rials, brought  by  a  carpenter,  whom  the 
defendant,  a  farmer,  had  employed  to  roof 
a  linhay  and  a  bam.  The  defendant,  at 
Nisi  Priut,  offered  to  prove  that  the  work 
had  been  done  in  a  grossly  improper 
manner.  This  evidence  was  rejected  on 
the  authority  of  Broum  v.  Datfig,  and  a 
verdict  found  for  the  pluntifl^  which  the 
court  set  aside  on  the  g^und  that  the 
defence  ought  to  have  been  admitted. 
This  decision  was  followed  by  Famsworth 
V.  Garrard,  1  Camp.  38,  which  was  also  an 
action  of  assumpsit  for  work  and  labour, 
and  materials,  brought  by  the  plaintiff,  who 
had  rebuilt  the  front  of  a  house  for  the 
defendant  The  defence  was,  that  the 
house  was  so  out  of  the  perpendicular  that 
it  was  in  danger  of  falling.  Park,  for  the 
plaintiff,  objected,  that  this  was  only  ground 
for  a  cross  action  ;  and  he  relied  on  Tern-* 
plar  V.  M'Lachian.  Lord  EUenborougk 
admitted  the  evidence.  ''This  action,** 
said  his  lordship,  '*  is  founded  on  a  claim 
for  meritorious  service:  the  plaintiff  is 
to  recover  ujhat  he  deserves.  It  is  there- 
fore to  be  considered  how  much  he 
deserves,  or  if  he  deserve  anything.  If 
the  defendant  has  derived  no  benefit 
from  his  services,  he  deserves  nothing, 
and  there  must  be  a  verdict  against  him. 
There  was  formeriy  considerable  doubt 
upon  this  point.  The  late  Mr.  J.  BuUer 
thought^and  I,  in  deference  to  so  great 
an  authority,  have,  at  times,  ruled  the 
same  way — ^tbat,  in  cases  of  this  kind, 
a  cross  action  for  the  negligence  was  ne- 
cessary ;  but,  that  if  the  work  be  done, 
the  plaintiff  must  recover  for  it.  /  have 
since  had  a  conference  with  the  judges  on 
the  subject,  and  I  now  consider  this  as  the 
correct  rule :  that  if  there  has  been  no  bene^ 
Jkyd  service,  there  shall  be  no  pay  ;  but  if 
some  benefit  has  been  derived,  though  not  to 
the  extent  expected,  this  shall  go  to  the 
amount  of  the  pknnliff's  demand.  The 
claim  shall  be  co-extensive  tvith  the  benefit." 
This  case  was  followed  by  Denew  v. 
Daverell,  3  Camp.  451,  where  the  same 
rule  was  applied  in  an  action  by  an  auc- 
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ttoneer  againsl  hb  tm player.  And  Foul- 
t(m  T.  Lattimarty  9  B.  &  C.  259,  and 
Street  v.  Bkty,  2  B.  &  Adol.  456,  have 
established,  beyond  all  doubt,  that,  even 
where  there  is  an  express  warranty,  and  a 
breach  of  that  warranty  is  the  defect  of 
eonaidemlion  complained  of,  the  defendant 
may,  in  an  action  for  goods  sold  and  deli* 
vei«d,  give  evidence  of  the  breach  of 
warranty  in  reduction  of  damages. 

It  is  settled  by  Street  v.  Blay,  and 
PokUtm  r.Lattimore,  that  where  an  article 
is  warranted,  and  the  warranty  b  not  com- 
plied with,  the  vendee  iias  three  courses, 
any  one  of  which  he  may  pursue.  1.  He 
may  refuse  to  receive  the  article  at  all ; 

2.  He  may  receive  it,  and  bring  a  cross 
action  for  the  breach  of  the  warranty ;  or, 

3.  He  may,  without  bringing  a  cross 
action,  use  the  breach  of  warranty  in  re- 
duction of  the  damages,  in  an  action 
brought  by  the  vendor  for  the  price.  It 
was  once  thought,  and  indeed  laid  down 
by  Lord  Eldon^  in  Cwrtu  v.  Hatmayt  3  Esp. 
88,  that  he  might,  on  discovering  the 
breach  of  warranty,  rescind  the  contract, 
return  the  chattel,  and,  if  he  had  paid  the 
price,  recover  it  back.  This  doctrine, 
which  was  opposed  to  Wegton  ▼.  Doumeif 
ante,  p.  11,  is,  however,  overruled  by  Street 
V.  Btay,  and  Gompertz  v.  Denton^  1  C.  & 
Mee,  205 ;  3  Ty rwh.  282 ;  and  it  is  clear 
that,  though  the  non-compliance  with  the 
warranty  will  justify  him  in  refusing  to 
receive  the  chattel,  it  will  not  justify  him 
in  returning  it,  and  suing  to  recover  back 
the  price;  unless,  indeed,  he  return  it, 
having  kept  it  only  such  a  time  as  was 
necessarv  for  a  fair  examination,  in  which 
case  he  cannot  be  considered  as  having 
received  it  at  all.  See  Okell  v.  Smith,  1 
Staik.  107 ;  and  the  judgment  in  Street 
V.  BUiy.  Thus  if  goods  be  sold  by  sample, 
the  vendee  has  a  right  to  a  reasonable 
time  to  examine  and  compare  them. 
Lorymer  v.  Smithy  I  B.  &  C.  1. 

But  though,  as  has  been  seen,  Street'  v. 
Biay  and  Pouiton  r.  Lattimore  clearly 
establish  that  where  there  is  a  breach  of 
warranty,  that  may  be  given  in  evidence 
in  reduction,  in  an  action  of  indebitatms 
aesumpnt  for  the  price,  or  a  cross  action 
may  be  brought  upon  the  warranty,  yet 
it  is  the  opinion  of  a  writer  of  great 
vierit  and  learning   (Mr.  Starkie)  that 


"  where  there  if  a  specific  bargain  as  to 
price,  but  no  warranty,  and  goods  infe- 
rior in  value  to  those  contracted  for  have 
been  delivered,  the  vendee  must,  where 
it  is  practicable  to  do  so  without  prejudice, 
return  the  goods,  and  thus  rescind  the 
contract  tn  toto ;  and  if  he  does  not, 
must  be  taken  to  have  acquiesced  in  the 
performance  of  the  contract"   Stark.  Ev., 
vol.  2,  p.  879,  2d  edit.    It  is  not  appre- 
hended that  this  position  leads  to  any  very 
extensive  consequences,  because,  as  it  if 
confined  by  Mr.  Starkie  himself  to  those 
cases  in  which  "  it  is  practicable  to  return 
the  goods  without  prejudice,"  it  must  not,  it 
is  presumed,  be  taken  to  apply  to  any  case 
where  the  goods,  from  their  nature,  cannot 
be  returned  m  statu  quo  ;  as,  for  instance, 
where  they  consist  of  bricks  and  mortar, 
put  together  in  the  shape  of  a  house ;  nor 
can  it,  it  is  supposed,  include  any  case  in 
which  the  defect  is  of  a  latent  nature,  not 
immediately  discoverable,  since,  in  such 
a  case,  the  vendee  might  keep  the  goods 
for  a  long  time  without  finding  it  out ;  yet 
it  would  be  hard  if  he  were  to  lose  his 
remedy  upon  discovering  it.     Nay,  he 
might  even  have  resold  the  goods  wiih 
an  express  warranty  against  the  defect  in 
question,  for  the  breach  of  which  he  would 
be  subject  to  an  action ;  and  it  would  be 
hard  to  contend  that  he  should  have  no  re- 
medy over.  Neither,  it  is  apprehended,  can 
Mr.  Starkie's  [Kwition  apply  to  any  case  in 
which  the  vendee's  necessity  for  the  goods 
is  uigent,  and  where  it  is  better  for  him  to 
have  goods  worse  than  the  description  in 
the  contract  than  to  have  none  at  alL  In 
such  a  case  he  certainly  cannot  rescind  the 
contract  without  prejudice.    He  may  have 
chartered  a  vessel  for  the  fmrpose  of  ex» 
porting  them,  which  may  be  actually  lying 
at  demurrage ; — he  may  have  resold  them, 
and  be  liable  to  a  penalty  for  not  deliver- 
ing them  by  a  certain  day.   In  such  cases 
it  would  be  hard  to  ask  him  to  return 
them,  on  pain  of  losing  his  remedy  for 
breach  of  contract    The  position,  lhere« 
fore,  of  Mr.  Starkie  applies  to  a  compara* 
tively  small  number  of  cases ;  and  when 
we  consider  the   difficulty  of  selecting 
those— when  we  consider  what  disputes 
would  arise  upon  the  question,  whether 
the  goods,  in  each  particular  case,  could 
have  been  returned,  and  4he  contract  re* 
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scinded,  without  prejudice — we  cannot  but 
wish  that  no  such  distinction  should  sub- 
sist ;  but  that  all  cases  of  non-compliance 
with  a  contract  should  be  gOTcrned  by 
the  simple  rule  laid  down  in  Street  v.  Blay, 
as  applicable  to  cases  of  warranty,  and 
which  gives  the  vendee  his  option,  either 
to  rescind  the  contract,  bj  returning  the 
article  within  a  reasonable  time  for  exa- 
mination, or  to  bring  an  action  for  the 
breach  of  contract,  or  to  use  it  in  reduc- 
tion  of  the  damages  in  an  action  for  the 
price. 

As  a  rule  of  evidence,  indeed,  it  may 
rationally  enough  be  laid  down,  that  if  a 
question  arise,  during  an  action  for  the 
price  of  goods,  whether  they  did  or  did 
not  correspond  with  the  sample  or  other 
description  in  the  contract,  the  fact  that 
the  vendee  received  and  kept  them  with- 
out remonstrance,  may  fairly  be  uiged  to 
the  jury  as  raising  a  presumption,  m  the 
absence  of  strong  proof  to  the  contrary,  that 
they  corresponded  with  the  bargain.  But 
it  is  one  thing  to  contend  for  a  presump- 
tion of  this  sort,  and  another  to  establish 
a  rule  of  law.  A  receipt  in  full  raises  a 
strong  presumption  of  payment,  but  is  not 
conclusive :  why  should  the  retainer  of 
goods  be  more  so  ? 

Let  us  now  see  on  what  authority  this 
position  rests,  and  how  far  that  authority 
IS  shaken  by  authority  more  recent  than 
itself.  The  cases  cited  by  Mr.  Starlde  in 
support  of  it  are  Gritnaldi  v.  White,  4  Esp. 
95;  Fi6her  v.  Samuda,  1  Camp.  190; 
Groning  v.  Mendham,  I  Stark,  257  ;  Hunt 
V.  Silk,  5  East,  449.  The  first  observa- 
tion on  these  cases  is,  that,  with  the  excep- 
tion of  Hunt  v.  Silk  (which  wiU  be  shown 
not  to  support  the  position  in  question), 
they  are  Nisi  Prius  decisions. 

Grimaldi  v.  White,  4  Esp.  95,  is  certainly 
an  authority  direct  upon  the  point.  There 
the  plaintiflf  agreed  to  paint,  for  fifteen 
guineas,  miniatures  conformable  to  a  spe- 
cimen previously  exhibited;  the  minia- 
tures had  been  sent  home  to  the  defend- 
ant, who  objected,  but  did  not  return  them. 
In  an  action  for  work  and  labour  he  was 
not  permitted  to  give  evidence  of  their 
inferiority  to  the  specimen  exhibited. 

The  only  answer  that  can  be  given  to 
this  case  is  by  contending  that  it  is  over- 
ruled by  subsequent  authorities. 


Fisfier  v.  Sumuda,  1  Camp.  190,  was  a 
special  action  of  assumpsit.  The  decla- 
ration stated  that,  in  consideration  of  the 
plaintiff  *s  agreement  to  purchase  a  certain 
quantity  of  beer  from  the  defendant,  to 
bo  shipped  to  Gibraltar,  the  defendant 
undertook  to  deliver  him  good  and  suffi- 
cient beer  for  that  purpose.  Breach,  that 
the  beer  delivered  was  not  good  or  suffi- 
cient, assigning  special  damage  in  the 
re-sale. 

It  appeared  that  an  action  had  been 
brought  for  the  price  of  tiie  beer  in  ques- 
tion, in  which  judgment  had  been  allowed 
to  go  by  default,  and  that  on  a  writ  of  in- 
quiry a  verdict  for  the  full  amount  of  the 
price  had  been  agreed  on.  Lord  Eikn- 
borough  sud  that  he  thought  the  bad  qua- 
lity of  the  beer  should  have  been  given  in 
evidence  in  the  former  action,  and  that  the 
present  action  could  not  be  maintained. 
But  he  suffered  the  cause  to  proceed,  for 
the  sake  of  convenience. 

It  then  appeared  that  the  beer  was  de- 
livered in  May,  1806,  and  that  there  was 
no  offer  to  return  it  till  December. 

Lord  Ellenborough  thought  that  the 
plaintiff,  by  having  kept  it  so  long,  must 
be  taken  to  have  acquiesced  in  the  qua- 
lity;  and  the  defendant  had  a  verdict. 

The  point  firstly  decided  by  Lord 
Ellenborough  in  this  case,  namely,  that  a 
vendee  who  by  suffering  judgment  for  the 
whole  price  has  Delected  an  opportunity 
of  obtaining  a  decision  on  the'  inferiority, 
if  any,  shall  be  estopped  from  afterwards 
bringing  an  action  on  that  score,  does  not 
at  all  support  the  position  contended  for 
by  Mr.  Starkie,  (It  may  be  here  cursorily 
observed  that  the  rule  laid  down  on  this 
first  point  does  not  seem  to  hold  good  in 
every  case,  e  converse,  for  in  Turner  v. 
Bobmson,  5  B.  &  Ad.  789,  the  court  al- 
lowed the  misconduct  of  a  servant  to  be 
used  as  a  defence  to  an  action  for  his 
wages,  after  the  master  had  brought  an 
action  against  the  servant,  and  recovered 
damages  for  the  same  misconduct.)  The 
point  secondly  ruled — if  ruled — by  his 
lordship,  certainly  does  favour  Mr.  Star^ 
kie^s  view.  But  then  his  lordship  seems 
to  have  left  the  lapse  of  time  to  the 
jury,  and  what  he  is  reported  to  have  said 
seems  only  to  have  been  a  recommenda- 
tion to  them  to  presume,  from  the  long 
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•ilence^  that  the  contract  was  duly  per- 
formed. Indeed  his  words  are — **  The 
pliuDtiff  must  be  presumed  to  ha^e  as- 
sented to  its  good  quality,  and  have 
acquiesced  in  the  due  performance  of  the 
contract.*'  If  he  had  thought  the  lapse 
of  time  a  substantive  answer  to  the  action, 
not  a  mere  aigument  fit  to  be  addressed 
to  the  jury,  he  would  have  nonsuited  the 
plaintiff,  whereas  we  see  that  the  defendant 
had  a  Tcrdtct. 

Gronmg  ▼.  Mendkamt  1  Stark.  957.  was 
an  action  for  the  price  of  clover  seed  ;  the 
defendant  who  had  kept  the  seed  was  not 
permitted  to  go  into  evidence  of  their 
inferiority  to  the  quality  stipulated  for, 
on  the  grouud  that  he  had  given  no  notice 
of  his  intention  to  rescind  the  contract. 
This  case  also  favours  Mr.  Starkie's  doc- 
trine; but  it  is  hinted  by  Bayley,  B.,  I 
C.  &  Mee,8d8,  that  it  has  been  overruled 
by  PouUon  ▼.  LaUimore^  9  B.  &  C.  259,  in 
which  it  was  cited,  as  were  also  Hopkins 
▼.  Appleby^  1  Stark.  477,  and  Milner  ▼. 
7V<o((er,  1  C.  &  P.  15. 

With  respect  to  Hunt  v.  Silk,  5  East,  449, 
in  that  case  A.  had  agreed  to  take  a  house 
from  B.  and  pay  him  10^  and  B.  was  to 
eiecute  a  lease  and  repair  within  ten  days. 
A.  paid  the  10^  and  took  possession.  B. 
neglected  to  execute  the  lease  or  repair. 
A.  having  continued  in  possession  of  the 
bouse,  it  was  held  by  Lord  EUenborough 
at  N.  P..  and  afterwards  by  the  court,  that 
he  was  too  late  to  rescind  the  contract 
and  recover  back  the  10/.  as  money  had 
and  received,  but  that  his  remedy  was  by 
action  on  the  special  agreement,  which  is 
in  conformity  with  the  decision  in  Street 
V.  BUn^,  but  does  not  seem  to  support  the 
doctrine  now  under  examination. 

As  to  the  Nisi  Prius  cases  above  stated, 
it  may  perhaps  be  doubted  whether  they, 
so  far  as  they  tend  to  establish  the  posi- 
tion laid  down  in  the  passage  cited  from 
Mr.  Starkie*s  work,  can  be  now  treated  as 
law.  It  seems  clear  from  Street  v.  J9/ay, 
and  Poulton  ▼.  Latthnore,  that  where  there 
IS  a  breach  of  an  express  warranty,  the 
▼endee  may,  though  he  have  retained  the 
goods,  either  give  the  breach  in  evidence 
in  an  action  for  the  price,  or  sue  upon  the 
warranty,  unless,  perhaps,  where  he  has, 
aa  in  Fisker  v.  Samuda,  suffered  a  judg- 
ment for  the  entire  of  the  contract  price. 

VOL.  II. 


But  what  difference  is  there  in  reason 
bet%%een  the  effect  of  an  express  warranty 
and  such  a  promise  as  was  broken  by  the 
defendant  in  Gnming  v.  Mendhamt  and 
Gritnaldi  v.  White;  or  rather,  what  were 
the  promises  in  those  actions  but  express 
warranties  ?  It  is  apprehended,  that  any- 
thing said  at  the  time  oC  making  a  con- 
tract, if  it  1)0  not  a  mere  representation, 
u  an  express  warranty.  See  Power  v. 
Barkam,  4  Ad.  &  Ell.  473.  Alien  v.  Came- 
ron, iC.Sc  Mee,8d2,  is  another  authority 
at  variance*  as  is  submitted,  with  Gnming 
y.  Mendkam,  and  Grtnuddi  v.  Wkite,  In- 
deed the  former  case  is  there  said  by 
Bmfley,  Bw,  p.  838,  to  be  shaken  by  Poul- 
ton V.  Lattimore,  and  the  same  learned 
judge,  on  Hopkins  t.  Appleby  being  cited, 
asked  **  Whether  what  Lord  EUenborough 
then  said  was  intended  as  a  rule  of  law, 
or  was  it  not  to  guide  the  conduct  of  the 
juryV"  Seep.8S7.  To  the  same  effect 
is  Chapel  v.  Hidces,  2  C.  &  M.  214. 

It  has  been  said  in  some  cases,  that  the 
defendant,  if  he  mean  to  contend  that  the 
benefit  received  was  not  that  which  he 
stipulated  for,  must  give  the  plaintiff  notice 
of  his  intention.  However,  the  observa- 
tion made  on  this  subject  by  Lord  Ellen- 
borough,  in  Basten  v.  Butter^  seems  con- 
clusive, viz.  that  if  the  plaintiff  sue  upon  a 
quantum  meruit,  the  Yery  form  of  his  own 
declaration  gives  him  notice  that  the  ade- 
quacy of  the  consideration  may  be  dis- 
puted. 

With  respect  to  the  quantum  of  reduc- 
tion, it  was  said  by  Parke,  J.,  in  Tkomton 
▼.  Pkice,  1  M.  6c  Rob.  219,  that  "  where 
a  party  engages  to  do  certain  specified 
work  on  certain  specified  terms,  and  in  a 
certain  specified  manner,  but  in  fact  does 
not  perform  the  work  so  aS  to  correspond 
with  the  specification,  he  is  not,  of  course, 
entitled  to  recover  the  price  agreed  on  in 
the  specification.  Nor  can  he  recover 
according  to  the  actual  value  of  the  work, 
as  if  there  had  been  no  special  contract. 
What  the  plaintiff  is  entitled  to  recover  is 
the  price  agreed  on  in  the  specification, 
subject  to  a  deduction,  and  the  measure 
of  that  deduction  is  the  sum  it  would  take 
to  alter  the  work  so  as  to  make  it  corre- 
spond with  the  specification."  As  there, 
perhaps,  miirlit  be  cases  to  which  this  rule 
could  not  bo  with  perfect  justice  applied^ 
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it  probably  was  only  laid  down  by  the 
learned  judge  with  reference  to  such  as 
that  immediately  before  him.  In  Chappel 
T.  Hickes,  2  C.  &  M.  214,  Barley,  B.  says, 
*'  'Ihe  rule  is,  that  if  the  contract  be  not 
faithfully  performed,  the  plaintiff  shall  be 
entitled  only  to  recover  the  value  of  the 
work  and  materials  supplied."  Lord  El- 
lenborougA'i  rule  laid  down  after  consulting 
the  judges  in  Farmworth  v.  Gerrard,  was, 
"  The  claim  shall  be  co-extensive  with  the 
benefit." 

The  next  exception  to  the  general  rule, 
that  no  action  of  indebUatw  anumptU  will 
lie  while  the  special  contract  remains 
unperformed,  is  to  be  found  in  a  class  of 
cases  which  establish  the  proposition,  that 
when  one  party  has  absolutely  refused  to 
perform,  or  has  incapacitated  himself, 
from  performing  his  side  of  the  contract, 
the  other  party  may  rescind  the  contract, 
and  sue  for  what  he  has  already  done 
under  it,  upon  a  quantum  meruit.  That  he 
may  rescind  it  upon  an  absolute  refusal  by 
the  other  party  to  perform  his  part,  is 
proved  by  Withers  v.  Beynoids,  the  facts 
of  which  have  been  already  stated.  There^ 
the  plaintiiF  having  refused  to  pay  for  the 
loads  on  delivery  pursuant  to  his  contract, 
the  defendant  was  held  entitled  to  rescind 
it.  "  If  the  plaintiff,"  said  Patteson,  J., 
"  had  merely  (ailed  to  pay  for  any  particular 
load,  that,  of  itself,  might  not  have  been 
an  excuse  to  the  defendant  for  delivering 
no  more  straw  ;  but  the  plaintiff  here  ex- 
pressly refuses  to  pay  for  the  loads  as  deli- 
vered, the  defendant  is  therefore  not 
liable  for  ceasing  to  perform  his  part  of 
the  contract."  This  case  was  commented 
on  in  Franklin  v.  MtUer,  4  Ad.  &  Ell. 
599 ;  and  the  same  doctrine  laid  down. 
"  The  rule  is,"  said  Coleridge,  J.,«  that  in 
rescinding,  as  in  making  a  contract,  both 
parties  must  concur.  In  Withers  v.  Bey^ 
nolds,  each  load  of  straw  was  to  be  paid 
for  on  delivery.  When  the  plaintiff  said, 
that  he  would  not  pay  for  his  loads  on 
delivery,  that  was  a  total  failure,  and  the 
plaintiff  was  no  longer  bound  to  deliver. 
In  such  a  case  it  may  be  taken,  that  the 
party  refusing  has  abandoned  the  con- 
tract." The  refusal  which  is  to  authorise 
the  rescision  of  the  contract,  must  be  an 
unqualified  one.  In  IJnes  ▼.  Beet,  tried 
before  Mr.  J.  Coleridgf,  at  the  Moamouth- 


shire  Summer  Assizes,  1837,  the  action 
was  assumpsit  on  a  contract  to  build  a 
house  for  a  specified  sum,  with  a  count  for 
work,  and  labour,  and  materials.  It  ap- 
peared that  the  house  was  not  yet  com- 
pleted, but  that  a  good  deal  of  extra  work 
had  been  done  by  the  defendant's  order ; 
that  the  plaintiff  had  called  on  him  to  pay 
for  all  that  bad  been  done,  and  that  he  had 
replied  *'  that  he  would  not  —  perhaps 
never.'*  On  this  evidence  the  plaintiff''B 
counsel  submitted  that  he  was  entitled  to 
recover  on  a  quantum  meruit  for  the  extra 
work,  and  also  to  treat  the  special  contract 
as  rescinded.  Coleridge,  J.,  admitted  that 
this  would  have  been  so,  had  the  refusal 
to  pay  been  absolute  and  unqualified ;  but 
thought  that,  in  this  case,  the  refusal  to 
pay  must  be  construed  with  reference  to 
the  demand,  which  was  made,  so  far  as  the 
work  done  under  the  contract  was  con- 
cerned, too  soon.  He  therefore  held  the 
plaintiff  entitled  to  recover  only  for  the 
extras.  This  note  of  lAnes  v.  Bees  has 
been  kindly  perused,  and  its  accuracy 
confirmed,  by  the  defendant's  counsel, 
Mr.  Greaves.  Where  a  party  has  inca- 
pacitated himself  from  performing  his  side 
of  the  contract,  the  same  consequence 
follows  as  if  he  had  absolutely  refused 
to  do  so.  Bobson  and  Sharpe  v.  Drum* 
mond,  2  B.  &  Ad.  303,  was  an  act4on 
by  Sharpe  and  Robson,  who  were  coach- 
makers,  agunst  the  defendant,  for  not 
paying  for  a  chariot  M'bich  he  had  hired 
of  Sharpe  for  five  years,  at  75  guineas  per 
annum  ;  Sharpe  was  to  paint  and  keep  it 
in  repair.  The  defendant  had  contracted 
with  Sharpe  alone.  When  three  years 
out  of  the  five  were  expired,  that  person, 
having  dissolved  partnership  with  Robson, 
transferred  the  stock  in  trade,  and,  among 
other  things,  the  chariot  in  question,  to 
him.  Robson  offered  to  continue  the 
contract  with  the  defendant,  who  refused 
to  have  anything  to  say  to  him,  but  offered 
to  complete  his  engagement  with  Sharpe. 
Sharpe,  however,  stated  that  that  was 
now  impossible.  Under  these  circum- 
atances,  the  court  held,  that  the  defendant 
had  a  right  to  rescind  the  contract,  and 
decline  to  keep  the  chariot  the  remaining 
two  years.  "  The  fact,"  said  Parke,  J.,  "of 
Sharpe's  having  transferred  his  interest 
in  the  contract  to  Robson,  was  equivalent 
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to  saying, '  I  will  not  perform  my  part  of 
the  contract/  and  this  is  an  answer  to  the 
present  action."  On  the  same  principle 
was  decided  Planches.  Coibum^  SBingh. 
14,  the  facts  of  which  will  be  presently 
Mated. 

It  being,  therefore,  established,  that 
where  one  contractor  has  absolutely  re- 
fused to  perform,  or  rendered  himself  in- 
capable of  performing,  his  part  of  the 
contract,  the  other  contractor  may,  if  he 
please,  rescind,  such  act  or  such  refusal 
being  equivalent  to  a  consent  to  the  retci- 
sion ;  the  remaining  part  of  the  proposi- 
tion above  stated  is,  that  upon  such  resci- 
sion  he  has  a  right,  if  he  have  done  any- 
.thing  under  the .  contract,  to  sue  immed^ 
atefy  for  compensation  on  a  quantum  me- 
.ruU.  That  he  should  do  so  is  consistent 
with  reason  and  justice,  for  it  is  clear  that 
the  defendant  cannot  be  allowed  to  take 
advantage  of  his  own  wrong,  and  screen 
himself  from  payment  for  what  has  been 
done  by  his  own  tortious  refusal  to  per- 
form his  part  of  the  contract,  which  refu- 
sal alone  has  enabled  the  plaintiff  to  re- 
scind it.  Jfe  cannot,  however,  recover 
on  the  special  contract,  and  must,  there- 
fore, be  entitled  to  sue  upon  a  quantum 
meruit^  founded  on  a  promise  implied 
by  law,  on  the  part  of  the  defendant,  to 
remunerate  him  for  what  he  has  done  at 
his  request ;  and,  as  an  action  on  a  quan^ 
turn  merwt  is  founded  on  a  promise  to  pay 
on  request,  and  there  is  no  ground  for 
implying  any  other  sort  of  promise,  he  may, 
of  course,  bring  his  action  immediately. 
This  point  is  decided  by  Planche  v.  Col- 
bum  and  another,  8  Bingh.  14.  The  de- 
claration in  that  case  stated  that  the  de- 
fendants had  engaged  the  plaintiff  for 
100^  to  write  a  treatise  on  Costume  and 
Ancient  Armour,  to  be  published  in  "  The 
Javenile  Library  /'  that  the  plaintiff  had 
written  part,  and  was  willing  to  complete 
and  deliver  the  whole  for  insertion  in 
that  publication ;  but  that  the  defendants 
would  not  publish  it  there,  nor  pay  the 
sam  of  100/.  There  was  also  the  common 
count  for  work  and  labour. 

At  the  trial  it  appeared  that  the  plain- 
tiff had  been  engaged  on  the  terms  above 
stated,  that  he  had  completed  part  of  his 
work,  that  he  bad  made  a  journey  in 
order  to  inspect  a  collection  of  ancient 
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armour,  and  made  drawings  therefrom : 
but  that  he  had  never  tendered  or  de- 
livered his  performance  to  the  defendants, 
they  having  finally  abandoned  the  publi- 
cation of  "  The  Juvenile  Library,"  on  the 
ill  success  of  some  of  the  first  numbers  of 
the  work. 

The  jury  having  found  a  verdict  for  the 
plaintiff  with  50^  damages,  the  court  was 
moved  for  a  new  trial.  It  was  contended, 
that  the  plaintiff  could  not  recover  on  the 
special  contract,  since  he  had  not  tendered 
or  delivered  his  work,  and  that  he  could 
not  recover  on  the  indebitatus  count  fur 
work  and  labour,  because  the  special  con- 
tract w  as  still  open.  The  court,  however, 
refused  the  new  trial,  holding  that,  as  the 
defendants  had,  by  putting  an  end  to  "  The 
Juvenile  Library,''  incapacitated  them- 
selves from  performing  their  engagement 
with  the  plaintiff  to  publish  his  work 
there,  they  must  be  taken  to  have  aban- 
doned the  contract  altogether ;  and  that 
he  might  recover  for  what  he  had  done, 
upon  a  quantum  meruit.  *'  The  fact  was," 
said  Tindal,  L.  C.  J.,  "  that  the  defend- 
ants not  only  suspended,  but  actually  put 
an  end  to  •  The  Juvenile  Library.'  They 
had  broken  their  contract  with  the  plain- 
tiff; and  an  attempt  was  made,  but  quite 
unsuccessfully, to  show  that  the  plaintiff  bad 
afterwards  entered  into  a  new  contract  to 
allow  them  to  publish  his  book  as  a  separate 
work.  I  agree  that  when  a  special  con- 
tract is  in  existence  and  open,  the  plaintifi* 
cannot  sue  on  a  quantum  meruit:  part  of 
the  question,  therefore,  here  was,  whether 
the  contract  did  exist  or  not  It  distinctly 
appeared,  that  the  work  was  finally  aban- 
doned,  and  the  jury  found  that  no  new 
contract  had  been  entered  into.  Under 
these  circumstances,  the  plaintiff  ought 
not  to  lose  the  fruit  of  his  labour,  and  there 
is  no  ground  for  the  application  that  has 
been  made.*' 

There  is  a  dass  of  cases  which  appear 
at  first  sight  exactly  similar  to  Planch^  v. 
Colbum  and  Robion  v.  Drummond,  but 
which  will  be  found,  on  closer  inspection, 
to  be  distinguished  by  a  peculiarity  which 
it  may  be  useful  here  to  remark.  I  allude 
to  those  cases  in  which  a  servant,  who  has 
engaged  to  serve  for  a  certain  time  at  cer- 
tain wages,  is  turned  away  by  his  master 
before  the  period  for  which  he  had  en- 
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gaged  to  serve  has  expired.  In  such  case 
St  is  clear  that,  if  his  dismissal  be  in  conse- 
quence of  his  own  misconduct,  he  will  be 
entitled  to  no  wages,  for  his  faithful  ser- 
vice is  a  condition  precedent  to  his  right 
to  them,  and  that  condition  he  has  not 
performed.  Turner  v.  Robimon,  6  C.  &  P. 
15  ;  5  B.  &  Ad.  789.  Rut,  if  the  dismissal 
be  unjust,  the  master  cannot  by  his  wrong- 
ful discharge  prevent  the  servant  from 
recovering  due  compensation.  Such  a 
case  seems  to  range  itself  under  the  rule 
vire  have  been  just  discussing.  The  master 
has  absolutely  refused  to  perform  his  con- 
tract with  the  servant,  and  it  is  appre- 
hended that  the  servant  has  thereupon  a 
right  to  rescind  it,  and  to  sue  upon  a  quatt' 
turn  meruit  for  what  he  has  already  done 
under  it.  But  though  he  7nay  rescind  the 
contract,  he  is  not,  it  would  seem,  obliged 
to  do  so.  He  has  a  right,  it  would  seem, 
to  consider  it  still  in  existence,  to  treat 
the  wrongful  dismissal  as  no  dismissal  at 
all,  and  to  demand,  at  the  expiration  of 
the  time  for  which  he  was  hired,  the 
whole  of  his  stipulated  wages, —not  on  a 
quanlwn  meruUt  but  by  virtue  of  the  spe- 
cial contract,  his  own  part  of  which  he 
may  then  safely  aver  that  he  has  per- 
formed, his  readiness  to  serve  during  the 
rest  of  the  term  being  considered  equiva- 
lent in  law  to  actual  service ;  and  it  has 
been  thonght  that  he  may  sue  in  indelritaiut 
assumpsit,i\itit  being  no  more  than  any  cre- 
ditor may  do  upon  an  exectited  special  con- 
tract, and  his  action,  though  not  special  in 
its  form,  being  still  upon  the  special  con- 
tract and  supported  by  the  same  evidence 
by  which  a  special  count  would  be  sub- 
stantiated. GandeU  v.  Pontigny,  4  Campb. 
375,  is  a  direct  authority  in  favour  of  these 
positions.  That  was  an  action  brought  by 
a  clerk  for  his  whole  quarter's  salary 
against  his  master,  who  tad  wrongfully 
dismissed  him  in  the  middle  of  a  quarter ; 
the  declaration  only  contained  the  com- 
mon count  for  work  and  labour.  Lord 
EUenborough :  "  If  the  plaintiff  was  dis- 
chaiged  without  a  sufficient  cause,  I  think 
this  action  maintainable.  Having  served 
a  part  of  the  quarter,  and  being  willing  to 
serve  the  residue,  in  contemplation  of  law 
he  may  be  considered  to  have  served  the 
whole.  The  defendant  was  therefore  in- 
debted to  him  for  work  and  labour  in  the 


sum  sought  to  be  recovered.'*  This  pecu- 
liarity in  the  case  of  servants  and  agents 
wrongfully  dismissed,  results  altogether 
from  the  doctrine  of  constructive  service, 
which  originated  in  decisions  on  the  law 
of  settlement ;  and  though  it  may  be  ap- 
plicable to  some  other  cases  (see  Col" 
Kru  y, Price,  6  Bingh.  132),  it  seems  difficult 
to  understand  how  it  can  be  rationally 
applied  to  most  other  cases  of  special  con- 
tract For  instance,  in  PlanchS  v.  CoUnim 
it  would  have  been  impossible  for  Mr. 
Planche,  with  much  show  of  reason,  to 
contend  that  he  had  conttrucHvefy  written 
the  whole  treatbe  on  armour,  when,  in 
point  of  fact,  he  only  had  finished  half 
of  it.  It  has,  however,  been  applied  to 
caaes  of  servants,  clerks,  and  agents ;  and 
perhaps,  therefore,  the  result  of  the  autho- 
rities on  this  subject  may  be,  that  a  clerk, 
servant,  or  agent,  wrongfully  dismissed,  has 
his  election  of  three  remedies :  ots.,  that, 

1.  He  may  bring  a  special  action  for  his 
master's  breach  of  contract  in  dismissing 
him,  and  this  remedy  he  may  pursue  imme- 
diately. Pagani  v.  Gandolfi,^  C.&  P.  370. 

2.  He  may  wait  till  the  termination  of  the 
period  for  which  he  was  hired,  and  may 
then  perhaps,  sue  for  his  whole  wages,  in 
indebitatus  atsumpsitt  relying  on  the  doc- 
trine of  constructive  service,  GandeU  v. 
Potttigny:  and  see  CoUhu  v.  Price,  5  Bingh. 
132 ;  vide  tamen  the  observations  of  the 

judges  in  Smith  v.  Hayward,  post.  3.  He 
may  treat  the  contract  as  rescinded,  and 
may  immediately  sue,  on  a  quantum,  meruit^ 
for  the  work  he  actually  performed,  Plan^ 
chS  V.  Colbum ;  but,  in  that  case,  as  he 
sues  on  an  implied  contract  arising  out  of 
actual  services,  he  can  only  recover  for 
the  time  that  he  actually  served.  This  last 
was  the  point  really  decided  by  Lord 
Tenterden,  in  Archard  v.  Horner,  S  C.& 
P.  349,  a  case  sometimes  (though,  it  is 
submitted,  inconsiderately)  cited  for  the 
purpose  of  shewing  that  a  servant  wrong- 
fully dismissed  cannot,  after  the  expiration 
of  the  term  for  which  he  was  hired,  sue  in 
indebitatus  assumpsit  for  a  compensation 
for  any  longer  period  than  he  has  actually 
served.  In  that  case  the  plaintiffs  declared 
on  a  special  count  stating  a  hiring  for  a 
year,  adding  a  count  for  wages.  It  turned 
out  that  the  hiring  was  for  a  year,  deter- 
minable by  a  month's  notice*    Lord  TVn- 
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ierden  held  that  they  could  not  recover  on 
the  first  count,  on  the  ground  of  Tariance, 
nor  on  the  second  for  more  than  the  pe- 
riod of  actual  service ;  and  as  a  sufficient 
sum  had  been  paid  to  cover  that,  he  di- 
rected a  nonsuit.  It  would  appear  that  in 
this  case  the  action  was  commenced  be- 
fore the  expiration  of  the  term,  and  if 
so,  Lord  TenterderCt  ruling  is  perfectly 
reconcilable  with  the  case  of  GandeU  v. 
Pontigny:  and  this  it  probably  was  which, 
on  its  being  contended  in  Ridgwaif  v. 
Hungerford  Market  Co.,  3  Ad.  &  £11. 
179,  that  the  plaintiff,  a  dismissed  clerk, 
who  had  waited  till  the  expiration  of  the 
term  before  bringing  his  action,  could 
not  maintain  mdebitaiui  agtumptU  for  his 
whole  wages,  elicited  from  Mr.  Justice 
Coleridge  the  remark,  that  '*  if  it  were  ne- 
cer^sarj,  he  should  have  wished  for  time 
to  consider  how  far  this  question  is  de- 
termined by  the  doctrine  laid  down  by 
Lord  Tenterden,  in  Archard  y.  Horner^ 
That  the  decision  of  Lord  Tenterdeny  in 
Archard  t.  Homer,  proceeded  on  the 
grounds  above  stated,  has  been  since  as- 
serted by  the  court  in  Smith  v.  Hayioard, 
B.  R.  Mich.  1837  MSS.  In  that  case, 
which  was  extremely  similar  to  Archard 
V.  Homer,  the  plaintiff  declared  on  a  spe* 
cial  contract  for  a  year,  with  the  indeb^ 
iatus  count,  and  failed  upon  the  special 
count,  by  reason  of  a  variance ;  the  con- 
tract turning  out  to  be  determinable  by 
three  months'  notice.  On  the  mdehitahu 
count  he  was  defeated,  as  in  Archard  v. 
Homer,  in  consequence  of  having  brought 
bis  action  too  soon.  It  must  be  ad- 
mitted, that  the  judges  in  that  case  cast 
some  reflections  upon  GandeU  v.  Pontig- 
ny,  without,  however,  overruling  it  It 
would  not  be  right  to  quit  this  subject 
without  noticing  the  case  of  Eardly  v. 
Price,  2  N.  R.  383,  in  which  a  different 
construction  from  any  that  has  been  yet 
suggested,  was  put  upon  a  contract  very 
similar  to  that  in  Archard  v.  Homer,  The 
declaration  contained  a  count  for  school- 


ing, lodging,  board,  meat,  drink,  &c.  Tho 
last  count  stated,  that  in  consideration 
that  the  plaintiff  had,  at  the  request  of 
the  defendant,  received  J.  W.  as  his 
scholar,  and  that  J.  W.  had  left  the  plain- 
tiff's school  without  due  notice,  the  de- 
fendant promised  to  pay  the  plaintiff  as 
much  money  as  he  tl^erefore  reasonably 
deserved  to  have.  It  appeared  that  the 
defendant  had  sent  J.  W.  to  this  plaintiff's 
school,  and  taken  him  away  without 
notice,  the  terms  of  the  school  being  that 
"  a  quarter's  notice  is  required  to  bo 
given  before  the  removal  of  any  young 
gentleman,  or  to  pay  for  a  quarter."  The 
plaintiff  having  recovered  for  a  quarter, 
it  was  contended,  on  a  motion  for  a 
new  trial,  that  the  special  count  was  not 
proved,  and  that  the  plaintiff  could  not 
recover  on  the  indebUeUus  count,  because 
that  the  consideration  was  not  actually 
executed.  The  court,  however,  held  it 
was  so.  '*  The  terms  of  the  school,'^  said 
the  L.  C,J.,  "  are,  that  30^  a  year  shall 
be  paid ;  but  that  if  the  scholar  be  taken 
away  without  notice,  an  additional  quarter 
shall  be  paid.  Still,  however,  the  thing 
to  be  paid  for  is,  that  which  has  been 
supplied.  The  price  for  half  a  year  is 
15/. ;  but,  if  at  the  end  of  half  a  year  the 
scholar  is  taken  away  without  a  quarter's 
notice,  the  price  for  the  first  half  year  is 

to  be  \5Land7l.l0sr 

Assuming  the  position  to  be  correct,  that 
a  servant  or  agent  wrongfully  dismissed, 
may  wait  till  the  expiration  of  the  term, 
and  then  maintain  indebitattu  auumptii  for 
his  whole  wages,  questions  may  arise  as 
to  his  conduct  in  the  intermediate  time, 
and  how  far  it  may  afford  the  master  a  de- 
fence ;  as,  for  instance,  if  he  have  before 
the  expiration  of  his  term  hired  himself 
to  another  master,  and  how  far  the  first 
master  may  be  entitled  to  his  intermediate 
earnings,  by  virtue  of  the  doctrine  asserted 
in  Thompson  v.  Havelock,  1  Campb.  S29  ;, 
Diplock  V.  Blackhume,  3  Camp.  43.  See. 
Pahnorev.  Colburn,  i  Tjrwh.840, 
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[reported   1  T.  R.  405.] 

A.,  a  creditor  of  B,  to  the  amount  of  1151.  3s.  8rf.,  took  his 
bill  for  20/.  on  C,  toho  had  not  then^  nor  afterwards^  any 
effects  of  B*  in  his  hands.  The  hill  when  due  was  dis/w- 
7iouredf  and  no  notice  thereof  was  given  by  A.  to  B.;  still 
A/tf  demand  on  the  bill  was  not  discharged^  but  he  may  sue 
out  a  commission  of  bankrupt  against  B.,  and  his  debt  wiU 
support  it 

Case  for  money  had  and  received  to  and  for  the  use  of 
the  bankrupt,  before  his  bankruptcy.  2d  count.  On  an 
account  stated  with  the  bankrupt.  3d.  For  money  had  and 
received  to  and  for  tlie  use  of  the  plaintiffs  as  assignees. 
4tli.  An  account  stated  with  the  assignees.  Plea,  non 
assumpsit. 

This  cause  was  tried  at  the  last  assizes  for  the  county 
palatine  of  Lancaster  before  BuUer,  J.,  when  the  jury  found 
a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  this 
court  on  the  following  case : 

That  the  act  of  bankruptcy  was  committed  in  the  middle 
of  August,  1784.    That  in  the  month  of  August,  1784,  the 
bankrupt  was  indebted  to  Greatrix  and  Co.,  the  petitioning 
creditors,  in  115/.  85.  Sd.     That  on  the  15th  of  September, 
(a)  The  words     1784,  the  bankrupt  drew  a  bill  for  20/.  on  the  defendant  (a), 
^mTcommM     "  who  then  until  the  time  of  the  bankruptcy,  and  of  the  bill 
were  added  by     becoming  duc,  was  a  Creditor  of  the  bankrupt,"  payable  to 
ailment,  with     Greatrix  and  Co.  two  months  after  date,  and  paid  the  same 
the  conaent  of      ^  them  on  account  of  their  said  debt ;  which  bill  was  pre- 
sented for  payment  on  the  18th  of  November  following, 
and  dishonoured.     That  no  notice  of  the  non-payment  of 
the  bill  was  ever  given  by  Greatrix  and  Co.  to  the  bank- 
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rupt,  or  left  at  his  house.  That  Greatrix  and  Co.  receive4 
the  bill  at  Manchester  on  the  24th  of  November,  between 
the  hours  of  eleven  and  twelve  at  noon ;  but  the  post  go«s 
from  London  to  Manchester  in  three  days.  The  bankrupt 
then  resided  at  Manchester;  but  in  general  secreted  him- 
self, and  particularly  on  market-days,  after  the  20th  of 
November,  on  which  day  a  commission  of  bankrupt  issued 
against  him,  and  he  was  declared  a  bankrupt  at  Manchester 
under  that  commission,  in  the  afternoon  of  the  24th  of 
November,  but  at  what  hour  did  not  appear ;  and  that  com- 
mission has  since  been  superseded.  Afterwards  another 
commission  was  issued  on  the  petition  of  Greatrix  and  Co. 

The  question  for  the  opinion  of  the  court  is^  whether  the 
debt,  proved  to  be  due  to  them  under  the  circumstances 
above  mentioned,  is  sufficient  to  support  that  commission  ? 

Chambre^  for  the  plaintiff,  (after  observing  that  the 
objection  which  had  been  raised  to  the  petitioning  credit 
tor's  debt  was,  that  the  bankrupt  was  to  be  considered  as 
discharged  from  the  bill  for  20/.,  which  he  had  drawn  in 
favour  of  the  petitioning  creditor,  no  notice  having  been 
given  to  the  bankrupt  of  the  biirs  having  been  dishonoured,) 
made  three  questions : 

1st.  That  no  notice  was  necessary  to  be  given  to  the 
bankrupt  in  this  case.  2dly.  That  even  if  notice  were 
necessary,  it  had  virtually  been  given.  Sdly,  That  it  was 
not  competent  to  the  defendant  in  this  action  to  make  the 
objection. 

As  to  the  first,  notice  must  in  general  be  given;  but 
most  of  the  cases  have  arisen  where  the  holder  has  given 
indulgence  to  the  acceptor,  by  which  he  is  considered  as 
having  made  his  election,  to  look  to  the  acceptor  only  for 
payment  The  reason  on  which  the  rule,  requiring  notice 
to  be  given  to  the  drawer,  is  founded,  is  on  a  supposition 
that  he  may  have  effects  in  the  hands  of  the  drawee,  and 
that  he  ought  to  have  an  opportunity  of  recovering  satis- 
faction from  him ;  and  a  presumption  arises  that  the  drawer 
will  suffer  from  the  probable  insolvency  of  the  drawee,  in 
consequence  of  the  holder'^s  neglecting  to  give  notice.  But 
in  this  case  that  presumption  is  repelled  by  stating  that  the 
bankrupt  was  a  debtor  to  the  drawee;  therefore  the  rule 
does  not  apply.  By  an  ordinance  of  France  (a),  the  drawer,  /^n  Pottiethw. 
in  order  to  discharge  himself  from  the  payment  of  a  bill  ^'^-  ^i^i"  <>'  ^' 

change,  16  and 
17  art. 
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Oil  account  of  his  not  having  had  notice  of  the  non-accept- 
ance by  the  drawee,  must  shew  that  he  had  effects  in  the 
odier's  hfinds  at  the  time  of  drawing.  The  rule  requiring 
notice  to  be  given  to  the  drawer  was  introduced  for  his 
protection,  and  therefore  ought  not  to  be  abused  so  far  as 
to  enable  him  to  do  injustice. 

Secondly.  As  this  case  does  not  fall  within  the  reason  on 

which  the  rule  of  law  is  founded,  the  bankrupt,  not  having 

had  effects  in  the  hands  of  the  drawee  at  the  time  that  the 

bill  was  drawn,  must  be  considered  as  having  had  virtual 

notice  that-the  bill  was  not  honoured.    Supposing,  however, 

that  the  rule  of  law  would  be  inflexible  in  an  action  on  the 

bill  itself,  yet  the  question  here  is  not  altogether  whether 

the  drawer  can  be  resorted  to  on  the  bill,  but  whether  the 

circumstances  here  stated  extinguish  the  preceding  debt. 

But  it  has  been  repeatedly  held  that  the  mere  drawing  of 

a  bill  of  exchange  does  not  extinguish  the  preceding  debt. 

Thirdly.    The    case  of    Quantock  and  others    against 

(a)SBurr.2628.  England  {a)  is  decisive.     On  a  question  whether  a  debt 

702^^c^*^      barred  by  the  statute  of  limitations  was  suflBcient  to  found 

a  commission  of  bankrupt  upon,  Lord  Mansfield  said, 
*^Tbe  statute  of  limitations  does  not  destroy  the  debt;  it 
only  takes  away  the  remedy.  Here  the  debtor  himself  has 
not  objected ;  he  has  submitted  to  the  commission,  and  been 
examined  under  it ;  therefore  the  objection  does  not  now 
lie  in  the  mouth  of  a  third  person  ;*'  and  he  said  that  Swain 
{h)  2  Btn.  746.  and  WaUinger  (Jb)  was  in  point     In  this  case  the  notice  to 

be  given  was  for  the  benefit  of  the  bankrupt,  and  the 
slightest  acknowledgment  would  be  considered  as  a  waiver 
of  it. 

BuUer,  J.  The  bankrupt  himself  could  not  waive  it  after 
the  bankruptcy. 

Chambre,  But  the  assignees  may  waive  it  for  the  pur- 
pose of  supporting  the  commission. 

LaWy  contra.  The  debt  of  the  petitioning  creditor  being 
reduced  under  100/.  by  the  bankrupt's  drawing  the  bill  in 
question,  is  as  much  discharged  by  the  laches  of  the  holder 
in  not  giving  notice  of  the  non-acceptance  of  the  drawee, 
as  by  actual  payment  And  as  to  the  assignees  waiving 
this  objection,  it  is  no  answer  in  the  present  action.  For 
in  all  cases  where  actions  are  brought  by  the  assignees  of  a 
bankrupt,  they  must  make  out  a  clear  title,  which  they 
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cannot  do  without  proving  a  legal  debt  of  the  petitioning 
creditor;  and  they  cannot  by  their  own  act  make  that  a 
good  debt  which  would  not  be  so  otherwise. 

As  to  notice  not  liaving  been  necessary  because  the 
drawer  had  no  effects  in  the  drawee's  hands,  that  goes  to 
measuring  the  inconvenience  which  would  result  in  every 
particular  case  from  not  giving  notice.  But  the  court  have 
always  said  that,  whether  any  actual  change  of  circumstance 
has  or  has  not  taken  place,  or  whether  the  drawer  may  or 
may  not  have  suffered  from  the  negligence  of  the  holder  in 
not  having  given  notice  in  due  time,  it  is  a  strict  rule  of 
law  introduced  for  the  sake  of  certainty,  and  that  the  drawer 
may  have  an  opportunity  of  resorting  to  the  drawee.  In 
the  case  of  Peach  and  Burgess  {d)^  where  a  question  arose  (a)  siitingiat 
upon  the  necessity  of  notice  beiug  given  to  the  drawer,  it  ?!^^5j!i'^w 
was  contended  that  no  change  of  circumstances  had  taken 
place,  or  probable  inconvenience  had  ensued,  from  want  of 
notice ;  but  Lord  Mansfield  said,  it  was  a  strict  rule  of  law 
that  notice  should  be  given,  and  it  must  be  adhered  to  in 
every  case.  This  case  does  not  come  within  the  rules  laid 
down  in  the  cases  of  Tindal  and  Braum^  or  Medcalf  and 
Hall  {b)f  as  to  what  shall  be  deemed  suiBcient  notice  of  (6)Tr.  22G.S. 
non-payment  or  non-acceptance ;  because  here  there  was 
no  notice  at  all.  It  was  said  by  Lee,  in  arguing  the  case 
of  Russell  and  Langstaff{c\  and  not  denied  by  the  court,  (c)  l>ottgl-  4^7. 
that  it  had  been  frequently  ruled  by  Lord  Mansfield  at 
Guildhall,  that  it  is  not  an  excuse  for  not  demanding  pay^ 
ment  on  a  note  or  bill,  or  for  not  giving  notice  of  non- 
payment, that  the  maker  or  acceptor  has  become  a  bankrupt, 
as  many  ways  may  remain  of  obtaining  payment  by  the 
assistance  of  friends  or  otherwise. 

The  biirs  having  been  given  after  the  act  of  bankruptcy, 
does  not  vary  the  present  case;  because  a  debt  may  be 
discharged  in  due  course  of  trade,  either  by  payment  of  the 
money  after  a  secret  act  of  bankruptcy,  or  by  payment  of 
the  bill,  or  by  dishonouring  it. 

With  regard  to  the  debt^s  being  extinguished  by  taking 
this  note  from  the  bankrupt;  by  8  and  4  Anne,  c.9,  s.  7, 
it  is  enacted,  that  '^  if  any  person  accept  a  bill  of  exchange 
for  £20  or  upwards,  in  satisfaction  of  any  former  debt,  the 
same  shall  be  accounted  a  full  and  complete  payment  of 
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sui^h  debt,  if  duch  person  accepting  of  any  such  bill  for  liia 
debt  doth  not  take  bis  due  course  to  obtain  payment  thereof 
by  endeavouring  to  get  the  same  accepted  and  paid,  and 
make  his  protest  as  aforesaid,  either  for  non-acceptance  or 
non-payment  thereof.^'  Here  there  was  neither  protest 
nor  notice,  and  therefore  the  bill  must  be  considered  as 
complete  payment. 

Chambrej  in  reply,  was  stopped  by  the  court 

Ashhurstj  J.    As  to  the  general  rule,  it  has  never  been 

disputed,  that  the  want  of  notice  to  the  drawer,  after  the 

dishonour  of  a  bill,  is  tantamount  to  payment  by  him.   But 

that  rule  is  not  without  exceptions;  and  particularly  in  the 

case  mentioned  by  the  plaintiff's  counsel,  that  notice  is  not 

necessary  to  be  given  where  the  drawer  has  no  effects  in  the 

(a)  Vid.  Gale  v.  hauds  of  the  drawee  (a)  ;  for  it  is  a  fraud  in  itself,  and  if 

▼oi.  239.  that  can  be  proved,  the  notice  may  be  dispensed  with.     In 

this  case  it  appears,  that,  at  the  time  of  drawing  the  bill, 
the  drawer,  so  far  from  having  any  effects  in  the  hands  of 
the  drawee,  was  actually  indebted  to  him  to  a  large  amount. 
But  even  admitting  this  to  be  a  general  rule  without  any 
exception,  it  was  certainly  introduced  for  the  benefit  of  the 
drawer.  Now  every  rule  may  be  waived  by  the  person  for 
whose  benefit  it  is  introduced.  Under  the  circumstances 
of  the  present  case,  the  drawer  must  be  considered  as  having 
waived  this  benefit,  because  the  commission  is  founded  on 
that  creditor's  debt,  between  whom  and  the  drawer  this 
transaction  has  happened ;  and  his  submitting  to  it  is  a  waivec 
of  the  want  of  notice,  and  an  admission  of  the  debt;  which 
admission  the  assignees  have  subsequently  confirmed  by 
bringing  this  action.  Therefore  I  think  that  as  the  bank- 
rupt himself  has  not  chosen  to  take  advantage  of  it  by. 
moving  to  supersede  the  commission,  it  does  not  now  lie  in 
the  mouth  of  a  third  person  to  do  so. 

Btdler^  J.  The  last  point  may  be  laid  entirely  out  of 
the  case,  because,  unless  the  objection  be  well  founded  in 
the  case  of  the  bankrupt  himself,  it  is  immaterial  to  consi- 
der  how  far  it  was*  competent  for  a  third  person  to  take 
advantage  of  it.  The  case  of  Quantock  and  Enffland  does 
not  apply.  There  the  question  was,  whether  a  third  person 
should  be  permitted  to  avail  himself  of  the  statute  of  limit- 
ations.    There  might  be  good  reasons  for  disallowing  it  in 
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that  case,  because  the  debt  still  remained  in  conscience.' 
But  here  the  question  is,  whether  there  was  a  sufficient 
debt  to  support  the  commission  at  the  time  when  it  issued. 

The  first  point  to  be  considered  is,  whether,  under  these 
circumstances,  it  was  necessary  to  give  notice  within  as 
short  a  time  as  could  conveniently  be  done,  that  the  bill- 
was  neither  accepted  nor  paid.  I  am  of  opinion  that  no 
such  notice  was  necessary.  On  the  second  trial  of  the 
cause  of  Tindal  and  Brown  before  me  at  Guildhall,  the  jury 
told  me  they  found  their  verdict  for  the  plaintiff  on  the 
ground  that  it  had  not  appeared  from  the  evidence  that  any 
injury  had  arisen  to  the  party  from  want  of  notice.  In  con- 
sequence of  which,  upon  the  subsequent  trial,  I  told  the 
jury  that  where  a  bill  was  accepted,  it  was  primd  facie 
evidence  that  there  were  effects  of  the  drawer  in  the  hands 
of  the  acceptor.  The  mistake  of  the  jury  on  the  former 
occasion  had  arisen  from  their  taking  it  for  granted  that  the 
drawer  had  not  been  injured  by  the  want  of  notice,  because 
he  had  not  proved  it,  whereas  that  proof  lay  on  the  plaintiff 
to  produce.  And  upon  my  mentioning  this  matter  to  the 
court,  they  thought  that  if  there  were  no  effects  in  the 
hands  of  the  acceptor,  that  would  vary  the  question  very 
much,  as  the  drawer  could  not  be  hurt. 

The  law  requires  notice  to  be  given,  for  this  reason, 
because  it  is  presumed  that  the  bill  is  drawn  on  account  of 
the  drawee's  having  effects  of  the  drawer  in  his  hands;  and 
if  the  latter  has  notice  that  the  bill  is  not  accepted,  or  not 
paid,  he  may  withdraw  them  immediately.  But  if  he  has 
no  effects  in  the  other's  hands,  then  he  cannot  be  injured 
for  want  of  notice.  Soon  after  I  sat  on  this  bench,  I  tried 
a  cause  at  Guildhall,  on  a  bill  of  exchange  which  was  either 
drawn  or  accepted  by  a  person  residing  in  Holland,  and  a 
full  special  jury,  under  my  direction,  found  a  verdict  for  the 
plaintiff,  notwithstanding  no  notice  had  been  given  to  the 
drawer  of  the  bilPs  having  been  dishonoured,  because  he 
had  no  effects  in  the  hands  of  the  person  on  whom  the  bill 
was  drawn.  That  verdict  never  was  objected  to ;  and  if  it 
be  proved  on  the  part  of  the  plaintiff  that  from  the  time  the 
bill  was  drawn  till  the  time  it  became  due,  the  drawer 
never  had  any  effects  of  the  drawee  in  his  hands,  I  think 
notice  to  the  drawer  is  not  necessary;  for  he  must  know 
whether  he  had  effects  in  the  hands  of  the  drawee  or  not ; 
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and  if  he  had  none,  he  had  no  right  to  draw  upon  him,  and 
to  expect  payment  from  him;  nor  can  he  be  injured  by 
the  non-payment  of  the  bill,  or  the  want  of  notice  that  it 
has  been  dishonoured.  On  these  grounds  1  think  the 
petitioning  creditor's  debt  was  sufficient  to  support  the 
commission. 

Besides,  in  the  present  case,  as  the  plaintiff's  counsel 
have  truly  argued,  the  question  is  not,  whether  an  action 
could  be  maintained  on  the  bill  itself,  but  whether  the  want 
of  notice  extinguishes  the  debt  As  to  which  the  case  is 
tliis.  A.  not  having  any  effects  in  C.'s  hands,  draws  a  bill 
of  exchange  for  100/.  on  him,  in  favour  of  J3.,  for  value 
received.  Now  if  C.  does  not  accept,  and  B.  does  not  give 
notice  to  A.,  there  is  an  end  of  the  bill.  Then  how  does 
the  case  stand?  A*  has  lOOZ.  of  B*s  in  his  hands,  without 
any  consideration^  which  therefore  B,  may  undoubtedly 
recover  in  an  action  for  money  had  and  received. 
Per  Curiam. 

Let  the  Postea  be  delivered  to  the  plaintiffs. 


So  too  in  OoodaU  v.  DoUetfy  1  T.  R. 
712,  in  which  case  the  action  was  brought 
against  the  payee,  BuUer,  J.  intimated  that 
had  the  action  been  against  the  drawer, 
the  case  would  have  been  governed  by 
Bickerdike  v.  BoUman,  And  in  Rogers  ▼. 
Stephens,  2  T.  R.  713,  the  decision  was 
partly  founded  on  Bickerdike  ▼.  BoUman, 
which  Grose,  J.  sadd  had  been  well  con- 
sidered ;  and  in  Legge  v.  TTiorpe,  1*2  East. 
1 71,  an  action  was  brought  by  the  indorsee 
against  the  drawer  of  a  foreign  bill  drawn 
on  one  Wyatt,  the  declaration  negatived 
effects  in  the  hands  of  the  drawee  or  any 
consideration  for  the  bill  It  appeared  at 
the  trial  that  the  defendant  had  no  effects 
in  Wyatt's  hands,  and  that  the  latter  had 
therefore  refused  to  accept,  but  that  Wyatt 
was  one  of  the  executors  of  a  person  called 
Weeks,  and  that  Weeks*s  executors  had 
desired  the  defendant  to  employ  the  payee 
of  this  bill  to  do  some  work  on  Weeks's 
property;  and  the  defendant  therefore 
drew  this  bill  on  Wyatt  to  settle  with  the 
payee,  Wyatt  denied  that  he  had  assets 
to  pay  the  bill.  The  only  question  was, 
whether  a  protest  for  non-acceptance  was 


necessary ;  Lord  EUenborough  thought 
not,  and  the  plaintiff  had  a  verdict ;  and 
on  a  motion  for  a  new  trial,  the  whole  court 
thought  the  case  governed  by  Bickerdike 
y*  BoUman,  and  discharged  the  rule.  Cla- 
ridge  v.  DaUm,  4  M.  &  S.  226,  is  another 
strong  exemplification  of  this  doctrine. 
There  the  drawer  of  a  bill  had  no  effects 
in  the  hands  of  the  drawee,  but  had  sup- 
plied him  with  goods  upon  a  credit  which 
would  not,  however^  expire  till  long  after 
the  bill  would  become  due.  He  was  held 
not  to  be  entitled  to  notice  of  its  dis- 
honour. '*  The  case  o{  Bickerdike  v.  BoU- 
man!* said  Mr.  J.  Bayley,**\kdM  established, 
andy  I  am  disposed  to  think,  rightly,  that 
a  party  who  cannot  be  prejudiced  by 
want  of  notice,  shall  not  be  entided  to 
require  iL" 

But  even  in  the  very  cases  in  which 
Bickerdike  y.  BoUman  has  been  acted  upon, 
it  has  been  declared^  that  the  rule  esta- 
blished in  that  case  must  not  be  extended. 
In  Claridge  v.  DaUon^  Mr.  J.  Le  Blanc 
went  so  far  as  to  regret  that  any  such  de- 
ciMon  had  ever  taken  place.  Accordingly 
it  has  been  settled  that  the  drawer  is  en« 
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titled  to  notice,  though  he  had  no  effects 
in  the  drawee's  hands,  when  the  bill  was 
drawn  or  became  due,  if  he  had  effects  on 
their  way  to  the  drawee,  Bucker  y.  Hiiler, 
3  Camp.  217;   16  East,  43.     So  it  was 
laid  down  by  Lord  E/don  in  a  case  of 
bankruptcy,  that  **  if  a  bill  were  accepted 
Jinr  the  accommodation  of  the  drawer,  and 
there  were  nothing  but  that  between  them, 
notice  would  not  be  necessary,  the  drawer 
being,  as  between  him  and  the  acceptor, 
first  liable :  but  if  bills  were  drawn  for 
tie  accommodation  of  the  acceptor,    the 
transaction  being  for  his  benefit,  there 
must  be  notice  without  effects  ;  and  if,  in 
the  result  of  various  dealings,  the  surplus 
of  accommodation  is  on  his  side,  he  is, 
with  regard  to  the  drawer,  in  the  situation 
of  an  acceptor  having  effects,  and  the  fail- 
ure to  give  notice  may  be  equally  detri- 
mental."  Exp.  Heath,  2  Yes.  &  Boa.  240  ; 
2  Rose,  141.  And  this  rule  thus  laid  down 
by  Lord  Eldon^  extends  to  cases  where 
the  drawer  has  reason  to  expect  that  some 
third  party  will  provide  for  the  payment 
of  the  bill ;  thus  in  Corey  t.  Scott,  3  B.  & 
A.  610,  where  the  bill  was  drawn  and  ac- 
cepted for  the  accommodation  of  the  first 
indorsee,  the  drawer  was  held  to  be  enti- 
tled to  notice :  and  the  same  point  was 
decided  in  Norton  ▼.  Pickering,  8  B.  &  C. 
610.     And  the  same  rule  prevails  though 
the  person  expected  to  provide  funds  be 
not  a  party  to  the  biU,  Lqfitte  ▼.  Slatter, 
6  Bing.  623.    If  the  drawer  have  funds  in 
the  drawee's  hands  sufficient  to  meet  the 
bill,  even  in  part,  though  not  wholly,  he  is 
entitled  to  notice,  Thackray  ▼.  Blackett,  3 
Campb.  164.    If  the  drawer  have  made  a 
provbion  to  have  funds  in  the  drawee's 
hands  to  meet  the  bill,  he  has  a  right  to 
notice,  though  the  funds  may  not  have 
actually  arrived  there,  Robins  v.  Gibson,  3 
Campb.  334.  And  if  the  drawer  had  effects 
at  the  time  when  the^bill  wss  drawn,  he 
does  not  lose  his  right  to  notice,  although 


before  the  time  of  payment  he  may  have 
ceased  to  have  any,  Orr  v.  Magemm,  7 
East,  359,  or  was  indebted  to  the  drawee 
in  a  larger  sum,  Blackhan  t.  Daren,  2 
Campb.  503.     These  are  strong  cases, 
especially  Orr  v.  Magemm,  for  there  the 
drawer  could,  at  the  time  when  it  fell  due, 
have  had  no  reasonable  expectation  that 
the  bill  would  be  paid,  and  could  have 
sustained  no  prejudice  from  the  want  of 
notice ;  so  that  that  case  may  be  con- 
sidered as  going  the  length  of  deciding 
that  if,  at  any  time  after  the  bill  was  issued, 
the  drawer  could  have  reasonably  expected 
that  it  would  be  paid,  he  has  a  right  to 
notice.     Thus  in  Hammond  v.  Dufresne,  3 
Campb.  145,  it  was  held  unnecessary  that 
the  effects  should  be  in  the  drawee's  hands 
when  the  bill  was  drawn,  if  they  were  there 
before  it  became  due.     Although  it  was 
said  by  Mr.  J.  Bayley,  in  Claridge  v.  Dal- 
ton,  as  above  stated,  "  that  a  party  who 
cannot  be  prejudiced  by  want  of  notice, 
shall  not  be  entitled  to  require  it,"  still 
the  application  of  this  dictum  must  be 
confined  to  the  particular  description  of 
case  then  before  the  court ;  for  we  have 
seen  that  it  does  not  extend  to  such  a  case 
as  Orr  v.  Magennis.   So,4oo,  it  is  difficult 
to  conceive  how  the  drawer  can  be  preju* 
diced  by  want  of  notice  where  the  drawee 
has  become  bankrupt  or  notoriously  in- 
solvent.   Yety  in  both  those  cases,  he  is 
unquestionably  entitled  to  it.    See  Butsell 
T.  Liiff^fto^,  Dougl.497,515,  referred  to 
in  the  text.  EsdaHe  Y,Sowtrby,  1 1  East,  114; 
and  in  Dennis  v.  Morrice,  3  Esp.  1 58,  Lord 
Kenyon  refused  evidence  tendered  for  the 
purpose  of  showing  that  the  drawer  was 
not  prejudiced  by  want  of  notice.   In  fact, 
to  use  the  words  of  the  Lord  C.  J.  and 
Mr.  J.  Bosanquet,  in  LqfUte  v.  Slatter,  6 
Bingh.  627,  "  Bickerdike  v.  Bolhnan  is  an 
excepted  case,  the  principle  of  which  is 
not  to  be  extended." 
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EASTER.-27  GEO,  3. 
[bepobted  1  T.  B.  748.] 

To  print  of  any  person  thai  he  is  a  swindler  is  a  libels  and 
actionable.  A  justification  of  such  a  charge  must  state  the 
particular  instances  of  fravd^  hy  which  the  defendant  means 
to  support  it. 

This  action  was  brought  in  the  Common  Pleas  for  a 
libel  printed  in  the  *'  Morning  Post,"  which  was  stated  in 
the  declaration  with  innuendos,  as  follows : — 

^^  The  public  cannot  be  too  frequently  cautioned  against 
notorious  swindlers  and  common  informers.  A  nest  of  these 
hornets'^  (meaning  the  notorious  swindlers  and  common 
informers),  "  who  live  by  sucking  the  honey  produced  by 
industrious  bees,  have  lately  been  discovered  dividing  the 
spoil  at  their  nest  in  the  corner  of  the  King^s  Road^  (mean- 
ing the  dwelling-house  of  the  plaintiff),  ^'from  whence*^ 
(meaning  the  said  dwelling-house  of  the  plaintiff)  '^  they" 
(meaning  the  said  notorious  swindlers  and  common  inform- 
ers) *'have  heretofore'^  (meaning  before  the  said  time  of 
printing  and  publishing  the  said  libel)  **  issued  to  sting  the 
unsuspecting^'  (meaning  to  insinuate  and  be  understood 
thereby  that  the  said  plaintiff  was  illegally^  fraudulently, 
and  dishonestly  concerned  and  connected  with  divers 
swindlers  and  common  informers,  and  shared  with  them  the 
spoil  and  plunder  by  them  from  other  persons  unlawfully, 
fraudulently,  dishonestly,  and  by  swindling,  gotten  and 
obtained).  ^^  The  head  of  the  gang^  (meaning  the  plain- 
tiff, and  also  meaning  thereby  that  the  plaintiff  was  the 
principal  and  head  of  the  gang  of  the  said  swindlers  and 
common  informers)  "possesses  in  a  strong  degree  the  attri- 
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butes  of  a  gentleman  ealled  the  Devil,  who  first  sedueesj 
then  stimulates,  and  at  last  deceives,  and  leaves  his  dupes  to 
punishment^  (meaning  thereby  and  intending  to  be  thereby 
understood  that  the  plaintiff  was  guilty  of  deceiving  and 
defrauding  divers  persons  with  whom  he  had  dealings  and 
transactions,  and  that  he  the  plaintiff  was  not  to  be  trusted). 
'^  This  diabolical  character*^  (meaning  the  plaintiff)  <^  like 
Palyphemusy  the  man-eater,  has  but  one  eye,  and  is  well 
known  to  all  persons  acquainted  with  the  name  of  a  certain 
noble  circumnavigator"  (meaning  by  the  said  last-mentioned 
words  to  allude  to  the  name  of  the  plaintiff,  J^ Anson;  and 
meaning  thereby  and  intending  that  it  should  be  thereby 
understood,  that  the  said  false,  scandalous,  maljdous,  and 
libellous  words  were  applicable  to,  and  published  of  a!id 
•concerning,  the  said  fV.  J^ Anson). 

The  defendant  pleaded  that  the  plaintiff  had  been  ille- 
gally, fraudulently,  and  dishonestly  concerned  and  connected 
vdth,  and  was  one  of,  a  gang  of  swindlers  and  common 
informers,  and  had  also  been  guilty  of  deceiving  and  der 
frauding  divers  persons  with  whom  he  had  had  dealings  and 
transactions,  wherefore  he  printed  and  published,  &c. 

To  this  plea  there  was  a  special  demurrer,  and  the  fol- 
lowing causes  were  shown  :  that  tlie  defendant  had  not  set 
forth  or  shown  in  or  by  his  plea  in  what  manner  the  plain- 
tiff was  illegally,  fraudulently,  and  dishonestly  concerned 
and  connected  with,  and  was  one  of,  a  gang  of  swindlers 
and  common  informers ;  and  also  that  the  defendant  hath 
not  thereby  shown  or  disclosed  any  particular  person  or 
persons  with  whom  the  plaintiff  was  so  illegally,  fraudu- 
lently, and  dishonestly  concerned  and  connected ;  and  also 
that  the  defendant  has  not  shown  or  disclosed  any  particular 
person  or  persons  with  whom  the  plaintiff  hath  been  guilty 
of  deceiving  or  defrauding,  or  in  what  manner,  or  in  what 
particular  dealings  and  transactions,  .he  hath  so  deceived 
and  defrauded  any  such  person  or  persons ;  and  also  that 
the  defendant  hath  not  in  or  by  his  plea  set  forth  any  day 
or  time  when  the  said  several  facts  alleged  by  him  in  that 
plea  against  the  plaintiff  or  any  of  them  happened;  and 
also  that  the  defendant  has  set  forth  the  charges  in  that  plea 
contained  in  so  general  and  uncertain  a  manner,  that  the 
plaintiff  cannot  know  what  particular  facts  the  defendant 
will  attempt  to  establish  by  evidence  on  the  trial  of  this 
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cause  in  order  to  support  those  cbarges,  and  therefore  can- 
not be  prepared  to  disprove  or  answer  the  same. 

After  argument  on  this  demurrer,  the  Court  of  Common 
(a)  H.  27  O.  3,  Pleas  (a)  gave  judgment  for  the  defendant     The  record 

was  then  removed  into  this  court  by  a  writ  of  error;  and 

the  errors  assigned  were  similar  to  the  causes  of  demurrer. 

fVoodf  for  the  plaintiff,  insisted  that  the  plea  of  justifi* 

cation  was  too  general  and  uncertain,  because  it  did  not 

sufficiently  apprise  the  plaintiff  of  the  defence  which  was 

intended   to  be  set   up.     The  defendant  ought  to  have 

alleged  some  particular  crime,  with  the  time,  the  place,  and 

the  persons  with  whom  the  plaintiff  was  supposed  to  be 

connected.    A  similar  justification  was  attempted  to  be 

(h)  H.  16  G.  8,  pleaded  in  the  case  of  Newman  v«  Bailey  (£).     That  was 

^'  ^'  an  action  by  a  justice  of  the  peace  aguinst  the  defendant, 

who  charged  him  with  ^^  pocketing  all  the  fines  and  penal- 
ties forfeited  by  delinquents  whom  he  convicted,  without 
distributing  them  to  the  poor,  or  in  any  other  manner 
accounting  for  a  sum  of  50/.  then  in  hand.*'  The  defen- 
dant pleaded  that  ^*  the  plaintiff  was  a  justice  of  the  peace, 
and  that,  during  the  time  he  acted  as  such,  he  convicted 
divers  and  sundry  persons  respectively  in  divers  and  sundry 
fines  and  sums  of  money,  for  and  on  pretence  of  their 
having  respectively  committed  divers  respective  offences, 
against  the  form  and  effect  of  divers  statutes  of  this  realm ; 
which  said  respective  fines  and  sums  of  money,  amounting 
in  the  whole  to  5021,  he  received  of  the  respective  delin- 
quents so  by  him  convicted,  and  had  not  paid  the  same  to 
the  several  persons  to  whom  the  same  ought  to  have  been 
paid  by  virtue  of  the  respective  statutes,  but  had  kept  and 
detained  the  same,  contrary,  &c"  To  this  there  was  a 
special  demurrer;  and  the  court  were  clearly  of  opinion  that 
the  justification  was  bad,  because  it  did  not  specify  any 
one  fine  or  penalty  which  had  been  unjustly  levied* 

-  Const  for  the  defendant.  The  plea  may  be  as  general 
as  the  declaration ;  and,  in  the  present  case,  the  plea  denies 
the  whole  charge.  This  is  distinguishable  from  the  case 
cited ;  for  there  was  a  specific  charge  that  the  plaintiff  had 
taken  certain  fines  which  belonged  to  the  king,  «Lnd  the 
justification  was  general.  But  here  the  point  in  issue  was 
the  whole  life  and  character  of  the  plaintiff;  therefore  it 
would  have  been  to  no  purpose  for  tlie  defendant  to  have 
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specified  any  one  particular  instance,  because  tLat  would 
not  have  been  sufficient  to  prove  the  charge  in  the  declara-* 
tion.  And  if  the  defendant  had  set  forth  many  instances, 
he  probably  might  have  failed  in  the  proof  of  one,  and  then 
his  justification  could  not  be  supported.  And  besides,  if  it 
were  necessary  to  specify  all  the  charges,  it  would  be 
making  the  record  itself  a  libel.  Pleas  of  justificatioil  need 
not  be  drawn  with  more  precision  and  certainty  than  indict* 
ments:  and  there  are  several  instances  where  a  general 
charge  of  this  kind  is  sufficient  even  in  an  indictment,  such 
as  charges  of  barratry ;  or  keeping  a  common  bawdy-house. 
1  Hawk.  P.  C,  2  Hawk.  P.  C.  c.  25,  s.  59.  In  2  Atk.  839, 
it  is  said,  that  in  the  case  of  an  indictment  for  keeping  a 
common  bawdy-house,  without  charging  any  particular  fact, 
though  the  charge  be  general,  yet  at  the  trial  the  prosecutor 
may  give  in  evidence  particular  facts  and  the  particular 
time  of  doing  them :  the  same  rule  as  to  keeping  a  common 
gaming-house.  So  a  general  charge  for  keeping  a  dis- 
orderly house  was  held  sufficient  2  Burr.  1282.  In  the 
present  case,  the  being  a  swindler  consists  in  divers  acts ; 
and  therefore  it  was  sufficient  for  the  defendant  to  plead  the 
charge  generally,  and  give  the  particular  facts  in  evidence. 
But  if  it  be  not  now  too  late  to  take  any  exception  to  the 
declaration,  that  appears  to  be  informal  and  insufficient. 
It  charges  the  defendant  with  having  called  the  plaintiff  a 
common  informer  and  swindler:  now  the  former  is  not 
actionable,  and  the  latter  is  not  a  legal  term  of  which  the 
law  can  take  notice.  It  is  true,  indeed,  that  they  are 
explained  by  innuendos  to  mean  defrauding  and  plundering; 
but  the  terms  themselves  are  not  capable  of  that  explana- 
tion ;  therefore  the  defendant  has  a  right  to  throw  out  the 
{jmuendosj  and  consider  the  charge  itself.  And  if  the 
matter  be  not  actionable,  the  manner  is  not  material. 
Agtley  V.  Yaunff^  2  Burr.  811.  Besides,  the  libel  is  not 
sufficiently  descriptive  of  the  person  of  the  plaintiff. 

Wood  in  reply.  The  true  nature  of  a  plea  is  to  disclose 
to  the  plaintiff  the  particular  facts  which  are  meant  to  be 
given  in  evidence  against  him :  but  this  plea  is  so  general, 
that  the  plaintiff  cannot  be  prepared  to  answer  it.  As  to 
the  charge  in  the  declaration  being  too  general,  it  is  to  be 
observed  that  it  is  the  charge  of  the  defendant  And  if  it 
were  not  actionable  on  account  of  its  generality,  any  per* 
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son  might  calumniate  another  with  impunity  by  generally 
scandalising  his  character.  This  has  been  compared  to  an 
indictment  for  keeping  a  common  bawdy-house,  where  it  is 
said  that  a  general  allegation  is  sufficient :  but  even  there 
the  house  itself  must  be  specified;  the  time  and  the  acts 
done  are  only  the  evidence  of  keeping  an  improper  house- 
Suppose  the  plaintiiF  had  been  indicted  for  swindling,  it 
would  not  have  been  sufficient  to  state,  as  this  plea  does, 
that  he  had  been  guilty  of  defrauding  divers  persons :  but 
the  indictment  must  have  stated  whom  he  had  defrauded, 
and  the  time  when.  So  an  indictment  generally  for  felony 
is  not  sufficient;  it  must  allege  the  particular  species  of 
felony.  Therefore  on  the  defendant's  argument  this  plea 
cannot  be  supported.  Then  as  to  the  declaration  not  being 
sufficient :  it  is  actionable  to  charge  any  person  with  that 
which  may  be  the  subject  of  an  indictment.  And  there  is 
no  doubt,  but  that  if  the  charge  against  the  plaintiiF  were 
true,  he  might  have  been  indicted  for  it  And  even  though 
certain  words,  which  scandalise  the  character  of  another,  be 
not  actionable  in  themselves,  yet  if  they  be  reduced  to 
writing,  they  become  the  subject  of  a  libel.  Austin  v.  Gd" 
pepper^  2  Show.  313.  And  the  innuendos  are  explanations 
in  fact,  which  are  admitted  on  this  record. 

Ashhurst^  J. — This  plea  is  bad,  on  account  of  its  gene- 
rality. The  substance  of  the  libel  is,  that  the  plaintiff  was 
a  common  swindler,  and  that  he,  in  concert  with  others, 
defrauded  divers  persons.  One  part  of  the  defendant's 
arguments  has  been  that  this  plea  is  only  as  general  as  the 
charge  in  the  declaration.  But  it  is  to  be  observed,  that 
it  was  the  charge  of  the  defendant,  and  the  plaintiff  was 
bound  to  state  it  as  it  was  made.  And  it  does  not  follow, 
that  the  defendant  ought  to  justify  in  so  general  a  way. 
The  defendant  is  primd  facie  to  be  considered  as  a  wrong- 
doer. When  he  took  upon  himself  to  justify  generally 
the  charge  of  swindling,  he  must  be  prepared  with  the  facts 
which  constitute  the  charge,  in  order  to  maintain  his  plea : 
then  he  ought  to  state  those  facts  specifically,  to  give  the 
pldntiff  an  opportunity  of  denying  them ;  for  the  plaintiff 
cannot  come  to  the  trial  prepared  to  justify  his  whole  life. 
If  the  plaintiff  had  been  a  common  swindler,  the  defendant 
ought  to  have  indicted  him;  but  he  has  no  right  to  libel 
him  in  this  way.     And  if  tlie  defendant  has  acted  wrong  in 
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libelling  the  plaintiff,  he  has  brought  this  difficulty  upon 
himself:  but  where  a  man  stands  forth  as  a  public  prosecu- 
tor, he  is  entided  to  the  protection  of  the  public.  In  some 
few  cases,  a  general  charge  in  an  indictment  may  be  suffi- 
cient ;  but  those  of  barratry  and  keeping  a  disorderly  house 
are  almost  the  only  instances.  The  latter  case  may  be 
supported  without  mentioning  the  name  of  any  individual 
who  frequents  the  house,  because  it  may  be  notorious  to 
the  neighbours  that  disorderly  persons  do  go  there,  without 
their  being  enabled  to  specify  any  particular  person.  But 
where  a  charge  of  this  kind  is  preferred,  it  must  be  more 
particular,  in  order  to  apprise  the  other  party  of  it.  Now 
here,  if  the  defendant  can  support  his  charge  that  the  plain- 
tiff has  defrauded  divers  persons,  it  must  be  known  to  him 
whom  he  has  defrauded,  and  he  must  call  them  as  witnesses 
to  prove  the  particular  acts  of  fraud :  if  he  cannot  substan- 
tiate his  charge,  he  ought  not  to  have  made  it. 

Bulkr,  J.  It  seems  to  me  that  the  argument  of  the 
defendant's  counsel  blows  hot  and  cold  at  the  same  time. 
For,  first,  it  is  said  that  the  term  ^^  Swindler**  imports  a 
variety  of  acts  of  fraud,  and  therefore,  that  they  could  not 
be  stated  in  the  plea,  because  it  would  be  multifarious.  But 
the  objection  afterwards  taken  to  the  declaration,  is  that  the 
term  '^  Swindler*'  is  too  general,  and  cannot  be  legally 
understood.  But  Mr.  </.  Aston  formerly  held  otherwise,  for 
he  said  that  the  word  ^'  Swindler*'  was  in  general  use,  and 
that  the  court  could  not  say  they  were  ignorant  of  it  But 
at  all  events,  we  cannot  say  on  this  record  that  we  do  not 
understand  the  import  of  it,  for  it  is  explained  to  be  **  de- 
frauding divers  persons.^  The  first  question  then  here  is. 
Whether  the  defendant  is  at  liberty  to  charge  the  plaintiff 
with  swindling,  without  showing  any  instances  of  it.  That 
is  contrary  to  every  rule  of  pleading;  for  wherever  one 
person  charges  another  with  fraud,  he  must  know  the  par- 
ticular instances  on  which  his  charge  is  founded,  and  there- 
fore ought  to  disclose  them.  The  rule  in  pleading  is  this, 
that  wherever  a  subject  comprehends  multiplicity  of  matters, 
to  avoid  prolixity,  generality  of  pleading  is  allowed ;  as  a 
bond  to  return  all  writs,  &c.  But  if  there  be  anything 
^cific  in  the  subject,  though  consisting  of  a  number  of 
acts,  they  must  be  all  enumerated ;  as  on  a  covenant  ^*  to 
enfeoff  of  all  his  lands,"  the  covenantor  in  showing  perform- 
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ance  must  state  them  all ;  so  if  a  person  be  bound  ^'  to  pay 

all  the  legacies  in  the  will/'  he  must  specify  them  all,  and 

aver  paymeqt  of  each;  and  the  reason  is,  because  all  these 

(fl)Cro.El.749.  facts  lie  within  the  knowledge  of  the  party  (a).    Now  in  the 

present  case,  if  this  plea  were  to  be  suffered,  it  would  be  to 
allow  any  person  to  libel  another  more  on  the  records  of 
the  court  than  he  could  do  in  a  public  newspaper.  If  the 
plaintiff  has  been  guilty  of  any  acts  of  swindling,  the  de- 
fendant must  be  taken  to  know  them.  He  could  not  prove 
the  justification,  as  he  has  pleaded  it,  by  general  evidence ; 
but  he  has  no  justification,  unless  he  can  prove  the  special 
instances ;  and,  knowing  them,  he  ought  to  put  them  on  the 
record,  that  the  plaintiff  might  be  prepared  to  answer  them. 
It  has  been  said,  that  this  case  is  different  from  that  of  NetD^ 
man  v.  Bailey^  because  that  was  a  specific  charge.  But  that 
is  not  so ;  for  there  the  plaintiff  was  charged  with  pocketing 
all  the  fines^  &c.,  which  was  as  general  as  possible.  And 
there  tlie  court  said  it  was  necessary  to  specify  the  particu- 
lar acts.  The  cases  of  indictments,  which  were  cited,  do 
not  apply  here.  As  to  that  of  barratry,  it  has  always  been 
stated  as  an  exception  to  the  general  rule :  I  have  not  been 
able  to  discover  how  that  exception  was  first  established ; 
but  it  is  of  ancient  date.  But  in  that  case  something  more 
is  required  than  is  stated  in  the  present  case ;  for  though 
the  indictment  is  good  in  a  general  form,  yet  it  has  always 
been  held  that  the  prosecutor  must  give  the  defendant  notice 
before  the  trial  of  the  particular  instances  that  are  meant  to 
be  proved;  so  that  even  there  the  inconvenience  of  allowing 
a  general  charge  is  guarded  against.  With  respect  to  the 
case  of  an  indictment  for  keeping  a  common  bawdy-house, 
there  more  certainty  in  the  indictment  is  required  than  is 
stated  here ;  for  it  must  state  the  place  where  the  house  is 
situate  and  the  time ;  the  crime  therefore  is  particularly 
stated  in  tliat  case,  for  the  offence  is  the  keeping  of  the  house : 
and  it  is  not  necessary  to  prove  who  frequents  the  house, 
for  that  may  be  impossible ;  but  if  any  unknown  persons  are 
proved  to  be  there  behaving  disorderly,  it  is  sufficient  to 
support  the  indictment.  So  in  the  case  of  a  common  scold, 
it  is  not  necessary  to  prove  the  particular  expressions 
used ;  it  is  sufficient  to  prove  generally  that  she  is  always 
scolding.  Therefore  in  all  these  instances,  the  party  is 
sufficiently  apprised  of  the  nature  of  the  charge  which  is 
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intended  to  be  proved  against  him.  It  is  not  true,  &s  was 
contended,  that  the  general  character  of  the  plaintiff  is  put 
in  issue ;  for  the  evidence  to  support  the  defendant's  plea 
must  be  special.  Where  it  is  permitted  to  the  party  to 
give  general  evidence  of  character,  as  in  the  case  of  a  pri- 
soner, he  caqnot  enter  into  particular  instances :  but  where, 
as  in  the  present  case,  the  whole  defence  arises  from  the 
proof  of  particular  facts,  the  general  character  is  not  in 
issue.  Then  as  to  the  declaration  itself,  it  contains  as 
libellous  a  charge  as  can  well  be  imagined. 

Grose,  J.  declined  giving  any  opinion,  as  he  had  argued 
this  case  at  the  bar  in  the  court  of  Common  Pleas. 

Judgment  reversed. 


"  Thb  rule  of  law  respecting  certainty 
in  pleading,  is  laid  down  by  BuUer,  J.,  in 
the  text,  vbt^  **  that  where  a  subject  com* 
prebends  multiplicity  of  matters,  there,  to 
avoid  prolixity,  generality  of  pleading  is 
allowed,  as  in  case  of  a  bond  to  return 
all  writs,  'or  that  the  sub-collector  of 
subsidies  shall  give  an  account  in  the  Ex- 
chequer of  all  sums  he  has  received  ;  and 
the  other  party  shall  be  put  to  shew 
a  particular  breach.  But  if  there  bo 
anything  specific  in  the  subject,  though 
consisting  of  a  number  of  acts,  they  must 
be  all  enumerated.  As,  in  a  covenant  to 
enfeoff  of  all  his  lands,  the  covenantor,  in 
shewing  performance,  must  state  them  all. 
So  if  a  person  be  bound  to  pay  ail  the 
legacies  in  a  will>  he  must  specify  them 
ail,  and  aver  "payment  of  each  ;  and  the 
reason  is,  because  the  facts  lie  within  the 
knowledge  of  the  party."  See  Co.  Litt. 
303  b. ;  Com.  Di.  Pleader,  2  V.  13,  2  W. 
OS,  and  the  notes  to  Culler  v.  Southern, 
1  Wms.  Saund.  1 1 6.  But  where  a  bond 
is  conditioned  for  the  performance  of  all 
the  covenants  in  an  indenture,  a  general 
performance  may  be  pleaded,  and  it  lies 
upon  the  other  side  to  shew  a  breach  in 
some  particular.  See  Lord  Arlington  v. 
Merricke,  2  Saund.  41 1.  Unless  some  of 
the  covenants  are  in  the  negative,  for  then 
be  must  answer  them  specially.  Co.  Litt. 
303 ;  Norton  v.  Syms,  Cro.  Eliz.  69 1  ;  1 
Wms.  Saund.  1 1 7  n.  I ;  or  in  the  disjunc- 


tive, for  then  he  must  shew  which  he  has 
performed,  Und.  In  cases  of  conditions  to 
indemnify,  it  is  enough  to  say,  that  the 
plaintiff  was  not  damnified.  Cox  v.  Joseph, 
5  T.  R.  .309,  1  Wms.  Saund.  1 17  n.  If, 
indeed,  the  condition  be  to  discharge  the 
plaintiff  from  some  particular  thing,  the 
defendant  must  shew  specially  how  he  has 
done  it ;  but  if  it  be  to  discharge  him  from 
any  damage  by  reason  of  that  particular 
thing,  then  he  need  not,  for  that  is,  in 
realty,  a  condition  to  indemnify  him 
against  iL  See  the  authorities.  1  Wms. 
Sdund.  ibidem. 

The  rule  which  requires  certainty  in 
pleading,  is  enforced  with  peculiar  strict- 
ness in  cases  of  justifications  to  actions  of 
slander  or  libel ;  for  the  man  propagating 
a  charge  derogatory  to  another's  charac* 
ter,  is,  prima  facie,  to  be  considered  a 
tort'feasor,  {per  Ashhwst,  J.,  tn  the  text, 
and  Tindal,  C.  J.,  in  Young  v.  Murphy, 
3  Bingh.  N.  C.  64,)  he  has  done  that 
which  subjects  htm  to  a  criminal  prosecu* 
tion>  even  if  the  charge  be  true.  And  it 
would  bo  extremely  hard,  if  the  pluntiff^ 
who  risks  his  character  upon  the  trial  of 
the  issue  joined  upon  the  plea  of  justifi- 
cation, were  to  be  left  in  any  uncertainty 
as  to  the  precise  nature  of  the  accusation 
he  undertakes  to  rebut.  In  such  a  case 
he  is  in  fact  and  truth  the  defendant, 
though  formally  he  appears  plaintiff  upon 
the  record ;  since  failure  generally  in- 
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flicU  apon  him  a  heavier  punishment  than 
the  award  of  any  amount  of  damages, 
however  large,  would  prove  to  his  accuser. 
Nay,  in  the  older  treatises  upon  crown 
law,  it  is  laid  down,  that  if  a  plea  of  jus- 
tification, imputing  an  indictable  offence, 
be  found  against  the  plaintiff,  he  may  im- 
mediately be  arraigned  before  the  petty 
jury,  as  if  a  grand  jury  had  found  a  true 
bill  against  him  ;  the  oaths  of  the  twelve 
men  who  tried  the  issue,  joined  upon  the 
plea  of  justification,  being  equivalent  to 
those  of  the  grand  jurors.  The  doctrine, 
therefore,  promulgated  in  the  teit,  has 
been  always  followed  up  by  our  courts. 
See  Holmes  v.  Caiaby,  1  Taunt.  543  ; 
Oliver  v.  Lord  Wfiu  Bentinck,  3  Taunt. 
456  ;  Jones  y.  Stevens,  11  Price,  285. 

A  plea  of  justification,  therefore,  to  a 
declaration  in  slander,  or  libel,  must  con- 
tain a  specific  charge,  set  forth  with  cer- 
tainty and  particularity  ;  and  that  charge 
must  be  as  extensive  as  the  imputation 
complained  of  in  the  declaration.  A  plea 
which  justifies  part  only  of  a  libel  or  slan* 
der,  while  it  professes  to  justify  the  whole, 
is  bad  according  to  the  common  rules  of 
pleading.  Johns  v.  Gittings,  Cro.  Eliz. 
239 ;  Clarkson  v.  Lawson,  6  Bingh.  266  ; 
where  the  libel  charged  a  proctor  with 
being  thrice  suspended  by  Sir  John 
Nicholl,  and  once  by  Lord  Stowell ;  and 
the  plea  only  alleged  one  suspension  by 
Sir  John  Nicholl,  accord.  Goodbume  v. 
Bowman,  9  Bingh.  532.  And  though,  if  a 
plea  justify  everything  in  the  libel  that  is 
essential,  it  is  a  good  answer.  Clarke  v. 
Tayhr,  2  Bingh.  N.  C.  668,  yet  a  plea 
will  be  bad  which  professes  to  justify  that 
part  only  of  a  libel  which  is  not  essential, 
leaving  out  that  part  which  gives  the  sting 
to  the  whole.  That  was  the  point  in 
Mountney  v.  Walton,  2  B.  &  Ad.  673, 
in  which  case  the  plaintiff  sued  upon  the 
following  libel  inserted  in  a  newspaper  :— 


**  HOBSB- STEALER. 

"  C.  M.^  a  native  of  Derby,  was  taken 
into  custody  in  this  town,  on  Saturday 
night,  on   suspicion  of  having  stolen  a 
grey  horse,  the  property  of  Mr.  Thomas 
Adderley,   of   Stone,    Shropshire.      In- 
formation was    given   to   Mr.   Bowdler, 
solicitor,  who  happened  to  be  constable 
for  the  nighty  that  such  a  character  was  at 
the  White  Horse,  Frankwell.    Mr.B.,  with 
Hey  ward  the  police-officer,  went  in  search 
of  him,  and  found  him  asleep  in  bed.  Hey- 
ward  awoke  him,  and  asked  him  where  he 
had  left  the  grey  horse :  he  immediately  an- 
swered <  Chester ;'  but  on  looking  round, 
and  observing  who  put  the  question,  he  de- 
nied all  knowledge  of  the  horse."  The  libei 
then  went  on  to  state  that  he  had  escaped 
and  been  retaken.     And  the  declaration 
contained  the   following  innuendo,  viz. — 
"  Then  and  there  by  the  said  libellous 
matter,  intending  and  meaning  that  he, 
the  said  plaintiff,  had  been  and  was  guilty 
of  feloniously  stealing  a  horse."  The  plea 
(a  justification)  was  pleaded  to  the  whole 
libel,  **  save  and  except  as  to  the  word 
*  horsestealer,^  part  of  the  said  supposed 
libel."  Upon  demurrer,  the  court  held  the 
plea  bad.    **  The  gist  of  the  whole  matter 
imputed  by  this  libel,'*  said  Littledale,  J., 
"  is  contained  in  the  word*  horsestealer;' 
the  rest  is   a  statement  of  facts,  from 
which  the  imputation  contained  in  that 
word  is  deduced.     In  such  a  case,  I  think 
the  defendant  cannot  excuse  parts  of  a 
libel,  as  grounded  on  matter  of  suspicion, 
unless   he  can  justify  that  which  is  the 
result  of  the  whole."      Lord  Tcnterden, 
however,  said  that  he  tlid  not  mean  to  de- 
cide, that  where  an  alleged  libel  is  divi- 
sible, one  part  may  not  be  justified  sepa- 
rately from  the  rest.    And  Parke,  J.,  said, 
he  was  ratiier  of  opinion  it  might  be  so. 
To  the  same  effect  as  Mounlney  v.  Walton, 
is  Roberts  v.  Brown,  10  Bingh.  519. 


Bent  v.  baker. 


HIL.  29,  G.  3. 
[reported  3  T.  R.  27.] 

A  broker^  who  undertorites  a  policy  of  insurance  (ifier  getting  it 
underwritten  by  others^  is  a  competent  witness  for  the  defend- 
ant in  an  action  against  any  of  those  who  underwrote  before 
him.  And  if  he  had  engaged  to  contribute  to  the  defendants 
costSy  and  has  an  action  depending  against  himself  on  the 
same  policy^  and  has  joined  as  a  plaintiff  in  a  bill  in  equity 
for  a  discovery  y  the  objections  arising  from  these  circumstances 
may  be  removed  by  the  defendanCs  releasing  him  from  any 
contribution  to  the  costs  in  law  or  in  equity  ;  and  by  an  offer  ^ 
by  himself  and  the  defendant^  to  pay  the  costs  in  equity ,  and 
to  dismiss  the  Mil  as  to  them.  In  general^  a  person  is  a 
competent  witness^  unless  he  be  interested  in  the  event  of  the 
suit :  and  in  some  cases  even  an  interested  person  is  a  com- 
petent witness^  from  necessity. 

Tms  was  an  action  of  assumpsit  on  a  policy  of  assurance 
brought  in  the  court  of  Common  Pleas,  to  which  the  de- 
fendant pleaded  the  general  issue.  At  the  trial  before  Lord 
Loughborough,  at  the  Guildhall  Sittings,  the  counsel  for 
the  defendant  below  produced  one  George  Bowdeu,  an 
insurance  broker,  as  a  witness,  to  prove  circumstances  tend- 
ing to  show  that  the  underwriters  on  the  same  policy  were 
not  liable  to  pay  the  loss ;  who  being  sworn,  said,  that  he 
was  employed  as  a  policybroker  by  the  plaintiffs  to  procure 
the  policy  of  assurance  in  the  declaration  mentioned  to  be 
subscribed  by  the  defendant  and  the  several  other  persons 
whose  names  are  subscribed  thereto  as  assurers.  And  that 
be,  as  such  policy-broker,  procured  the  same  to  be  sub- 
scribed by  the  defendant  as  an  assurer  for  100/.  in  such 
manner  as  in  the  declaration  is  in  that  behalf  mentioned ; 
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and  that  lie,  within  the  space  of  one  liour  after  the  said 
policy  had  been  so  subscribed  by  the  defendant,  and  the 
other  persons  whose  names  are  subscribed  thereto  prior  to 
tlie  witness,  subscribed  the  same  policy  for  the  sum  of  200/., 
and  became  an  assurer  to  the  said  Peter  Baker  and  John 
Dawson  ;  and  that  an  action  had  been  commenced  against 
him  at  the  suit  of  the  plaintiffs,  and  was  then  depending  in 
his  majesty's  court  of  the  Bench  at  Westminster,  as  such 
assurer  for  the  said  200/.,  for  and  in  respect  of  the  said  loss 
alleged  in  the  declaration;  and  in  which  action  the  same 
question  was  depending  as  in  this  action  against  the  defend- 
ant;  and  that  he  expects  to  contribute  to  the  expense  of 
defending  this  action  against  the  defendant.  And  also,  that 
he,  together  with  the  defendant  and  several  other  under- 
writers upon  the  same  policy,  had  filed  a  bill  in  equity  in 
tiie  court  of  Exchequer  against  the  plaintiffs,  for  a  discovery 
of  divers  matters  respecting  the  policy  and  assurance,  for 
the  purpose  of  avoiding  the  same,  and  also  praying  to  be 
relieved  against  the  same ;  which  bill  in  equity  was  then 
depending  in  the  Court  of  Exchequer.  And  thereupon  the 
counsel  for  the  plaintiffs,  on  behalf  of  the  plaintiffs,  did  then 
and  there,  before  the  said  Chief  Justice,  object  to  the 
admission  of  the  said  George  Bowden  as  a  witness ;  and  did 
then  and  there  insist,  that  he  was  not  a  competent  witness 
on  behalf  of  the  said  defendant  upon  the  issue  joined  be- 
tween the  said  parties ;  whereupon  the  said  defendant  and 
his  attorney  produced  a  release  duly  executed  by  them  to 
the  said  George  Bowden,  of  all  demands  for  any  proportion 
or  contribution  of  any  costs,  either  at  law  or  in  equity,  to 
be  paid  by  him  the  said  George  Bowden ;  and  it  was  then 
and  there  offered  on  behalf  of  the  defendant  and  the  witness, 
by  their  attorney,  to  pay  to  the  plaintiffs  the  costs  of  the 
suit  in  equity,  and  that  they  would,  at  their  own  expense, 
procure  the  bill  in  equity  to  be  dismissed  as  to  them  ;  but 
which  offer  the  said  plaintiffs  did  not  accept,  alleging  that 
the  said  suit  was  still  depending,  and  there  were  other 
plaintiffs  therein  besides  the  defendant  and  George  Bowden; 
whereupon  the  said  Chief  Justice  did  then  and  there  refuse 
to  admit  the  evidence  of  the  said  George  Bowden  so  offered 
as  aforesaid.  And  the  counsel  for  the  defendant  then 
excepted  to  the  opinion  of  the  Chief  Justice,  insisting  that 
the  said  George  Bowden  was  a  competent  witness  for  the 
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defendant  touching  the  matters  in  question.    The  whole  of 
this  proceeding  appeared  on  the  bill  of  exceptions,  which 
was  tendered  to  and  signed  by  Lord  Loughborough.     And 
it  having  been  removed  into  this  court  by  a  writ  of  error, 
and  errors  assigned,  it  was  now  argued  by  Chambre  for  the 
plaintiff  in  error,  and  Wood  for  the  defendants* 
Arguments  for  the  plaintiff  in  error : — 
There  seemed  to  be  three  objections  to  the  competency 
of  the  witness :  1st,  That  he  had  a  direct  interest  in  the  suitj 
inasmuch  as  he  expected  to  contribute  to  the  costs  of  it. 
2dly,  That  he  had  an  interest  in  the  question  put  to  him,  as 
being  an  under-writer  on  the  same  policy.     Sdly,  That  he 
had  a  collateral  interest^  arising  from  his  being  a  party  to  a 
suit  in  equity  which  might  be  affected  by  the  decision  of 
this  suit.    In  answer  to  the  first:  prima  Jade  every  witness 
must  be  taken  to  be  competent  till  the  contrary  appears ; 
the  plaintiff  therefore  should  have  shown  some  fact  in  this 
case  to  disqualify  the  witness*     It  should  have  been  stated, 
that  the  witness  was  under  some  engagement  to  contribute  to 
the  costs ;  whereas  it  only  appears  that  he  expected  so  to  do, 
which  may  mean  a  voluntary  act.     But  even  if  there  were 
any  objection  on  this  head,  it  was  entirely  cured  by  the 
release  which  was  executed  by  both  the  defendant  in  the 
action  and  his  attorney.     As  to  the  second  objection,  the 
general  rule  appears,  from  iJ.  v.  Bray  (a),  and  Abraluims  v.  {a)  Rep.  Temp. 
Bunn  {J>)y  to  be,  that  a  witness  is  competent  unless  he  has  Hv*^*  ^^' 
an  interest  in  the  event  of  the  suit;  though  there  are,  indeed,  2251. 
exceptions  to  that  rule,  one  of  which  is  supposed  to  be,  that 
of  an  under-writer  on  the  same  policy  in  any  action  brought 
on  that  policy.     But  it  is  not  necessary  to  contend  here 
that  this  is  not  an  exception  to  the  rule,  because  it  does  not 
apply  to  this  witness.     He  was  not  originally  an  under- 
writer on  the  policy  for  himself,  but  acted  as  agent  for  the 
persons  for  whom  the  policy  was  effected.    And  when  he 
had  discharged  his  duty  as  agent,  he  was  a  competent  wit- 
ness for  each  party :  then  he  could  not  by  any  act  of  his 
own  divest  the  parties  of  that  right  which  they  had  in  his 
testimony;  still  less  could  he  do  this  by  any  act  in  concur- 
rence with  the  assured  themselves.     In  some  cases,  even 
though  a  person  has  an  immediate  interest  in  the  suit,  he 
must  be  admitted  a  witness  from  necessity;  as  where  an 
agent  of  one  person  pays  money  to  another,  the  agent  is 
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actually  interested  in  proving  the  paymentj  as  he  thereby 
discharges  himself  to  his  principal.  And  the  admission  of 
this  witness  will  not  be  productive  of  such  mischievous  con- 
sequences as  the  rejection  of  his  testimony ;  because,  in 
contracts  of  this  sort,  much  depends  on  the  representation 
of  the  broker.  The  third  objection  cannot  be  carried  far- 
ther than  the  second,  because  it  arises  from  the  interest 
which  he  had  acquired  to  himself  by  improperly  subscribing 
the  policy  after  he  had  acted  as  an  agent  between  the  par- 
ties. Besides,  it  has  been  repeatedly  determined  that  it 
must  be  a  direct,  and  not  a  consequential  interest  only,  to 
render  a  witness  incompetent  Carter  v.Pearce^  antcj  I  T.  R. 
p.  163;  and  Bailey  v.  Wilson,  cited  in  Abrahams  v.  Bunn. 
And  here  it  is  to  be  observed,  that  this  created  no  interest 
in  the  witness,  nor  even  any  bias  on  his  mind;  for  this 
record  could  not  affect  the  suit  in  equity.  Here  too  the 
bill  in  equity  could  not  have  been  affected  by  this  verdict 
as  against  this  witness,  if  it  were  obtained  on  his  testimony 
alone :  for  as  no  man  can  recover  on  his  own  testimony, 
the  court  of  equity  would  oblige  him  to  make  out  his  case 
on  other  evidence.  At  all  events,  the  same  answer  may  be 
given  to  this  as  to  the  first  objection,  that  it  was  done  away 
by  the  offer  at  the  trial  to  dismiss  the  bill  as  to  him,  and  to 
(a)  Dougl.  134.  pay  all  the  costs.     In  GoodtitU  v.  Welford  (a),  where  the 

devisee  in  remainder  of  a  copyhold  estate  was  called  to 
prove  the  sanity  of  the  testatrix,  on  his  offering  to  release 
all  his  interest  to  the  heir  at  law,  he  was  held  to  be  a  com- 
petent witness,  although  the  heir  at  law  refused  to  accept 
the  release. 
Arguments  for  the  defendants  in  error :  — 
Whatever  inconvenience  may  arise  to  the  public  from 
brokers  under-writing  policies  of  insurance  in  their  own 
names,  it  must  be  remedied  by  the  legislature:  but  the 
establisiied  rules  of  evidence  cannot  be  broken.  Though 
Bowden  might  possibly  have  been  a  competent  witness  to 
some  purposes,  e.g.  to  prove  the  subscription  of  any  under- 
writer, because  he  would  speak  to  that  fact  merely  in  his 
character  of  agent,  yet  he  was  incompetent  for  the  purpose 
for  which  he  was  called,  namely,  to  prove  something  in 
which  he  was  equally  interested  with  all  the  other  under- 
writers. That  interest  was  a  fatal  objection  to  his  testi- 
mony ;  and  the  court  will  be  the  less  inclined  to  overrule 
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this  objection,  because  it  was  in  the  witness's  power  to  have 
removed  his  incompetency  by  paying  his  subscription.     It 
was  expressly  determined  in  Ridaut  v.  Johnson  (a),  that  one  M  Bull,  n.  p. 
under-writer  cannot  be  a  witness  in  an  action  between  other  omitted  ia  the" 
parties  on  the  same  policy.     That  rule  has  constantly  pre-  ''^'*- 
vailed  since ;  and  it  shows,  that  if  the  witness  be  interested 
in  the  question  put  to  him,  it  is  the  same  objection  as  if  he 
were  interested  in  the  event  of  the  suit     There  is  also 
another  rule  which  would  defeat  the  evidence  of  this  wit- 
ness, that  a  party  shall  not  be  permitted  to  give  testimony 
to  avoid  an  instrument  which  he  himself  has  executed. 
This  was  ruled  in  Walton  v.  Shelly  {b\  where  the  witness  (6)  i  T.R.20fi; 
was  even  called  to  speak  against  his  own  interest;   and  daSitTv^lliri 
there  the  rule  respecting^  under-writers  was  recoenised.    As  Brooke,  7  t.  k. 
to  the  interest  which  it  is  contended  the  other  under-writers  Brooke^rrLnt. 
had  acquired  in  Bowden's  testimony;   that  argument  is  ^^^' 
entitled  to  little  consideration,  for  they  must  be  all  taken  to 
have  subscribed  at  the  same  time ;  and  the  risk  and  the 
interest  of  the  parties  are  the  same.     And  if  the  plaintiff's 
argument  were  to  hold,  it  would  become  necessary  to  con- 
sider at  what  time  the  witness  became  interested :  but  it  has 
always  been  held  to  be  a  sufficient  objection  to  a  witness, 
that  he  is  interested  at  the  time  of  the  trial.     Otherwise  the 
same  argument  would  also  apply  to  the  case  of  commoners; 
and  if  one  purchased  his  right  of  common  a  short  time  pre- 
vious to  the  trial,  he  might  be  examined  to  any  matter  that 
arose  before  he  became  interested ;  since  it  might  equally 
be  said,  that  the  other  commoners  had  acquired  a  right  in 
his  testimony,  of  which  he  could  not  deprive  them  by  be- 
coming a  commoner  himself.    As  to  the  case  of  Barlow  v. 
VoweU(c)^  where  Holt,  C.  J.  ruled,  that  a  person  who  made  (c)  Skin.  586. 
himself  a  party  in  interest  after  a  plaintiff  or  defendant  had  ^""'  ^•^-  ''^^^• 
an  interest  in  his  testimony,  could  not  deprive  them  of  tlie 
benefit  of  his  testimony,  as  if  he  be  a  witness  of  a  wager, 
and  afterwards  bet  on  the  same  matter :  that  only  shows 
that,  after  the  wager,  he  is  a  competent  witness  to  prove 
the  contract  itself,  but  nothing  more.     For  in  Rescous  v. 
fVilUams  (d),  which  was  an  action  for  money  had  and  re-  (d)  3  l^eY.  152. 
ceived  against  the  defendant,  in  whose  hands  a  wager  had 
been  deposited  by  the  plaintiff  and  another,  it  was  held,  that 
a  person  who  laid  the  same  wager  was  not  a  competent 
witness  for  the  party  on  m'Iiosc  side  he  betted.     Now  a 
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*  And  now  see 
Jordaine  ▼. 
Lathbrooke, 
7  T.  R,  601. 


policy  of  assurance  may  be  considered  as  analogous  to  a 
wager,  and  each  under-writer  has  the  same  sort  of  interest 
which  the  bettor  has  in  the  case  of  a  wager. 

Ckambre,  in  reply.  The  case  of  Walton  v.  Shelly  did 
not  establish,  as  a  general  position,  that  in  no  case  can  a 
witness  be  called  to  invalidate  an  instrument  which  he  him- 
self has  signed ;  for  in  a  case  which  happened  soon  after- 
wards at  the  sittings,  BvHer^  J.  held,  that  the  rule  only 
extended  to  such  instruments  as  are  negotiable  * :  so  that  it 
does  not  apply  to  a  case  like  the  present.  But  even  if  it 
were  to  be  considered  as  a  general  rule,  still  the  particular 
circumstances  of  this  case  furnish  an  exception  to  it  The 
case  in  Levinz  is  contrary  to  universal  practice,  and  is 
answered  by  the  rule  laid  down  in  Skinner,  which  is  decisive 
on  this  head.  It  makes  no  difference  here  whether  the 
objection  to  this  witness  arises  from  his  being  interested  in 
the  question^  or  in  the  event  of  the  cause :  since  the  release 
discharged  him  from  every  interest  in  both.  Besides,  he 
was  rejected  generally :  now  if  he  were  competent  to  answer 
any  question,  there  must  be  judgment  for  the  plaintiff  in 


error. 


(a)   Walton  t. 
Shelly,  1  vol. 
300. 


(6)  Rep.  Temp. 
Hani.  360. 


Lord  Kenyon^  C.  J.,  after  stating  the  case,  said,  the 
question  is.  Whether,  under  all  these  circumstances.  Bow- 
den  was  or  was  not  a  competent  witness  ?  I  premise  with 
mentioning  what  was  said  by  Lord  Mansfield  (a)  on  this 
subject.  That  *'  the  old  cases  upon  the  competency  of  wit- 
nesses,  have  gone  upon  very  subtle  grounds.  But  of  late 
yearS)  the  courts  have  endeavoured  as  far  as  possible,  con- 
sistent with  those  authorities,  to  let  the  objection  go  to  the 
credit^  rather  than  to  the  competency  of  a  witness."  And  if 
the  opinion  of  so  great  a  judge  stood  in  need  of  any  sup- 
port, it  would  have  it  from  the  sentiments  of  Lord  Hard" 
wickcf  in  the  case  of  King  v.  Bray  (i),  who  said,  that  when- 
ever a  question  of  this  sort  arose  on  which  a  doubt  might 
be  raised,  he  was  always  inclined  to  restrain  it  to  the  credit, 
rather  than  to  the  competency  of  the  witness,  making  such 
observations  to  the  jury  as  the  nature  of  the  case  should 
require.  Now,  fortified  with  two  such  authorities  as  these,  I 
have  no  scruple  in  declaring  my  concurrence  that,  wherever 
there  are  not  any  positive  rules  of  law  against  it,  it  is  better 
to  receive  the  evidence  of  the  witness,  making,  nevertheless, 
such  observations  on  the  credit  of  the  party  as  his  situation 
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requires.     Then  it  is  to  be  considered,  What  is  the  ques-^ 

tion  put  to  a  witness  on  his  voir  dire  f     It  is.  Is  he  really 

interested  in  the  cause?     Sometimes,  indeed,  the  counsel 

enter  into  the  detail,  and  ask  how  he  is  interested.    But  the 

general  question  involves  in  it  all  the  others,  and  amounts 

to  this.  Whether  the  record  in  that  cause  will  affect  his 

interest  (a)  ?    Upon  that  ground  has  the  case  of  commoners  (a)  via.  Tre- 

proceeded :  it  is  very  probable  that  in  prescriptive  rights  of  ,„^"*f  h  bi^ 

common,  other  persons  living  in  the  same  manor  may  have  R«p-  0.  B.  308. 

correspondent  rights;  yet,  unless  the  question  turns  on  a 

custom  equally  beneficial  to  them  all,  the  testimony  of  one 

must  be  admitted  to  prove  his  neighbour's  right.     But  if 

the  right  be  claimed  under  a  custom  that  all  the  inhabitants 

of  the  parish  shall  have  a  right  of  common,  all  those  who 

iall  under  that  description  are  interested,  because  the  verdict 

in  that  cause  may  afterwards  be  used  as  evidence  to  establish 

the  same  right  in  the  rest. 

Now  in  this  case,  the  objections  made  to  this  witness  are 
resolvable  into  the  three  mentioned  by  the  plaintiff's  coun- 
sel. First,  that  he  had  a  direct  interest  in  the  suit.  It  is 
true  that  he  had  an  interest  when  he  came  into  court  to 
give  his  evidence  by  virtue  of  that  engagement  which  he 
had  made;  but  the  bill  of  exceptions  also  states  that  a 
release  was  executed  to  him,  which  entirely  removed  that 
objection.  The  next  objection  is,  that  the  witness  was 
party  to  a  suit  in  equity,  and  that  eventually  he  might  be 
liable  to  the  costs ;  but  no  person  but  the  plaintiffs  below 
could  call  on  him  for  those  costs.  Now  the  defendant  below 
and  the  witness  offered  that  the  bill  should  be  dismissed  as 
to  them  at  their  own  costs,  which,  however,  was  refused ; 
but  after  such  a  refusal,  neither  in  justice  or  common  sense 
can  we  suffer  those  parties  to  make  the  objection.  Then 
the  remaining  objection  is,  that  he  was  an  underwriter  on 
the  same  policy.  I  must  acknowledge  that  there  have  been 
various  opinions  upon  this  subject,  and  that  it  is  impossible 
to  reconcile  all  the  cases.  Then  we  have  only  to  consider 
what  are  the  principles  and  good  sense  to  be  extracted  irom 
them  all.  I  think  the  principle  is  this  :  if  the  proceedings 
in  the  cause  cannot  be  used  for  him,  he  is  a  competent 
witness,  although  he  may  entertain  wishes  upon  the  subject, 
for  that  only  goes  to  his  credit,  and  not  to  his  competency ; 
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as  where  lie  stands  in  the  same  situation  with  the  party  for 
whom  he  is  called  to  give  evidence,  there  is  no  doubt  but 
that  it  may  influence  his  testimony ;  or  where  a  father  is 
giving  evidence  for  the  son :  but  this  does  not  render  him 
incompetent,  and  such  circumstances  are  always  open  to 
observation.  So  here  the  witness  might  have  had  his  wishes; 
his  situation  might  have  created  an  influence  on  his  mind ; 
but  the  question  still  is,  whether  he  was  a  competent  witness? 
On  the  grounds  I  have  already  stated,  I  think  he  was.  But 
there  is  also  another  reason  for  admitting  the  evidence  of 
this  witness,  on  the  authority  of  the  case  in  Skinner;  where 
it  was  ruled  by  Lord  Ch.  J.  HoUy  that  where  a  person  made 
himself  a  party  in  interest,  after  a  plaintiff  or  defendant  has 
an  interest  in  his  testimony,  he  may  not  by  this  deprive  the 
•  See  on  this  plaintiff  or  defendant  of  the  benefit  of  his  testimony  *•  Then 
g^^^sclmph!^  what  was  the  situation  of  these  parties  ?  We  must  recollect 
380;  1M.&S.9.  that  the  broker,  who  effects  the  policy,  is  the  witness  whose 

testimony  must  be  resorted  to  by  both  parties  in  case  of  any 
dispute.  He  afterwards  signed  the  policy  himself,  which 
he  could  not  have  done  without  the  concurrence  of  the 
assured  themselves,  who  had  before  entered  into  tlie  con- 
tract with  the  defendant  below  through  the  medium  of  this 
broker ;  and  therefore  he  was  to  be  deprived  of  the  benefit 
of  his  witness  by  the  very  act  of  the  plaintiffs  themselves, 
who  objected  to  his  testimony  at  the  trial.  Then  it  has 
been  said,  that  a  person  cannot  be  permitted  to  give  evi- 
dence to  invalidate  an  instrument  which  he  himself  has 
executed :  but  I  cannot  assent  to  that  as  a  general  propo- 
sition ;  for  I  remember  a  case  of  a  trial  at  die  bar  of  this 
(a)  Lowe  v.  Joi-  court  (a),where  all  the  subscribing  witnesses  to  Mr.  JoUiffe's 
305,  *  ^**  ^^'  ^^'^  ^®'®  permitted  to  give  evidence  of  the  insanity  of  the 

testator  at  the  time  of  making  it.     Now  in  that  case  they 

came  to  destroy  the  instrument  which  they  had  attested ; 

and  though  their  testimony  was  ultimately  discredited,  yet 

no  doubt  was  entertained  respecting  their  competency.     I 

therefore  entirely  agree  with  the  distinction  taken  by  my 

brother  Buller,  that  where  a  person  has  signed  a  negotiable 

instrument,  he  shall  not  be  permitted  to  invalidate  it  by  his 

t  jStd  vide  Jor-  testimony f.   But  that  is  not  the  case  here.    However,  these 

brooks,  7  T.  R.  ^'^  ^^'y  ^1*®  Small  points  in  the  cause.     And  I  again  recur 

601.  to  that  which  is  the  principal  ground  of  my  opinion^  namely, 
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that  the  witness  was  not  interested  in  the  cause  then  de- 
pending, neither  conld  the  verdict  by  any  possibility  be 
produced  by  him  in  any  subsequent  suit. 

Ashkursty  J.  There  is  so  great  a  contradiction  in  decisions 
respecting  the  boundaries  of  evidence,  that  I  rather  choose 
to  give  my  opinion  on  the  particular  circumstances  of  this 
case,  than  to  lay  down  any  general  rule  on  the  subject. 
The  witness  was  called  to  prove  that  an  under-writer  on 
the  same  policy  was  not  liable.  Perhaps,  in  ordinary  cases, 
one  under-^Titer  cannot  be  examined  as  a  witness  for  or 
against  another  on  the  same  policy :  but  the  particular  situ* 
ation  in  which  this  witness  stood  makes  a  great  difference ; 
for  he  had  acted  as  the  broker,  and  could  not  by  any  act  of 
his  own  deprive  either  party  of  his  testimony  by  his  after- 
wards signing  the  policy.  From  the  nature  of  his  situation 
he  must  be  the  best  witness  for  many  purposes ;  and  if  he 
knew  of  any  previous  secret  circumstances  which  would 
invalidate  the  policy,  he  was  committing  a  fraud  on  the  rest 
of  the  under-writers.  And  if  we  were  to  reject  the  testi- 
mony of  this  witness,  it  would  be  open  to  this  further  objec- 
tion, that  the  assured  might  collude  with  the  broker,  after 
he  had  obtained  other  subscriptions,  and  prevail  on  him  to 
subscribe  the  same  policy,  in  order  to  deprive  the  under- 
writers of  the  benefit  of  his  evidence. 

Bulkr,  J. — This  case  involves  in  it  the  question  which 
has  been  so  repeatedly  agitated  in  courts  of  law.  What 
objections  go  to  the  credit^  and  what  to  the  competency,  of 
the  witness?  than  which  no  question  is  more  perplexed.  I 
believe  it  was  first  held  in  Ridaut  v.  Johnson^  that  one  under- 
writer cannot  be  a  witness  for  another ;  I  have  taken  great 
pains  (though  without  success)  to  get  the  real  statement  of 
that  case,  because  it  may  perhaps  have  been  determined  on 
its  own  particular  circumstances.  However,  in  consequence 
of  that  determination,  judges  at  Nisi  Prius  have  frequently 
rejected  under-writers  as  witnesses ;  nor  is  it  extraordinary 
that  at  Nisi  Prius  they  should  have  been  guided  by  the 
only  case  upon  the  subject,  without  much  examination  into 
the  grounds  of  it  But  it  is  necessary  now  to  decide  the 
question  in  a  more  solemn  manner.  With  regard  to  two 
of  the  objections  which  have  been  argued  at  t^e  bar,  they 
are  not  entitled  to  much  consideration.  The  first  of  them 
is,  that  the  witness  was  interested,  because  he  was  to  con- 
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tribute  to  the  costs:  the  release  is  a  clear  and  decisive 
answer  to  that  The  other  is,  that  he  was  liable  to  pay  the 
costs  in  tlie  suit  in  equity ;  and  the  answer  to  that  is,  that 
he  did  everything  which  he  could  to  discharge  himself  from 
that  objection,  J>y  offering  to  dismiss  his  bill  at  his  own 
(a)i>ougl.  134.    costs.     The  case  of  Goodtitle  v.  Welford{a)  shows,  that  if  a 

person  who  is  tendered  as  a  witness  does  everything  in  his 
power  to  get  rid  of  any  objection  to  his  testimony,  it  shall 
not  be  competent  to  the  other  party,  by  an  obstinate  refusal, 
to  prevent  his  being  examined.     Then  the  remaining  and 
principal  question  is,  Whether  this  witness,  having  sub- 
scribed this  policy  as  an  under-writer,  has  thereby  rendered 
himself  altogether  incompetent?  because,  if  he  were  com- 
petent to  answer  any  questions,  he  ought  not  to  have  been 
rejected  generally.     Then  we  must  see  whether,  on  this 
record,  the  fact  to  which  he  was  required  to  speak  might 
be  such  as  he  was  competent  to  answer.     On  the  principle 
of  necessity  alone  I  think  this  witness  ought  to  have  been 
*  See  Benjamin  received  *.    If  the  question  intended  to  be  put  to  him  were 
H  ^r'&9o'-^     ^  ^  ^°y  representation  made  by  him  to  the  under-writers 
Green  y.  New  at  the  time  of  subscribing,  he  must  be  admitted  as  a  witness 
4  1\R.  590 •      ^^^^  necessity ;  for  he  was  the  only  person  who,  from  the 
Spencer  ▼.        nature  of  the  thing,  could  speak  to  that  transaction,  and  as 
Peake/ m ;       ^uch  the  Under- Writers  had  a  right  to  call  on  him  for  his 
Hunter  Y.  testimony.     For  it  is  scarcely  possible  that  that  which  he 

&  c.  858 ;  Ed.  alleged  to  the  under-wnters  when  tliey  subscribed  could  be 
^fUc^i'.  proved  by  any  other  person.  Besides,  it  is  admitted  that 
Mo  Braine  ▼.  if  he  had  been  called  as  an  agent,  he  might  have  been 
Campb.  317.       examined :  now  mm  constat  but  that  was  the  case  here ;  and 

as  he  was  rejected  generally,  the  judgment  must  be  re- 
versed. On  the  general  ground,  whether  one  under-writer 
can  be  examined  for  another  who  has  subscribed  the  same 
policy,  I  incline  to  think  there  is  no  objection  to  his  com- 
petency. When  the  case  of  Walton  v.  Shelly  was  argued 
here,  I  looked  into  all  the  cases  on  the  subject,  and  par* 
ticularly  into  those  on  this  head.  The  court,  in  that  case, 
approved  of  what  was  laid  down  by  Lord  Hardwiche  in  R. 
v.  Bray^  that  it  was  better  to  lean  against  objections  to  the 
competency,  and  to  let  them  go  to  the  credit  of  the  witness. 
The  true  line  I  take  to  be  this,  is  the  witness  to  gain  or  lose 
by  the  event  of  the  cause  ?  Now  this  witness  could  .not  gain 
or  lose  by  tlie  event  of  this  cause,  because  the  verdict  could 
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not  be  evidence  either  for  or  against  him  in  any  other  8uit. 
This  has  been  likened  to  cases  where  witnesses  have  been 
rejected  on  the  ground,  that  they  shall  not  be  permitted  to 
invalidate  instruments  which  they  themselves  have  signed : 
but  the  ground  of  that  objection  is,  that*  it  is  holding  out 
false  credit  to  the  world,  and  must  be  confined  to  negotiable 
instruments.  If  a  person  were  permitted  to  set  aside  such 
an  instrument,  it  would  enable  him  to  commit  a  fraud. 
But,  for  the  reasons  which  I  have  stated,  I  think  this  wit- 
ness ought  to  have  been  received ;  the  consequence  of  which 
is,  that  the  judgment  must  be  reversed,  and  a  venire  de  novo 
must  issue  returnable  in  this  court 

Grose,  J.  With  respect  to  the  general  question.  Whe- 
ther the  witnesses  being  interested  in  the  question  put  to 
him  shall  render  him  incompetent,  as  well  as  his  being 
interested  in  the  event  of  the  suit,  I  think  it  is  better  to 
narrow  the  objection  to  those  cases  where  the  witness  is 
interested  in  the  event  of  the  cause.  So  much  has  already 
been  said  on  this  subject,  that  I  am  satisfied  with  declaring 
my  assent  to  the  rule,  that  unless  the  witness  be  interested 
in  the  event  of  the  suit,  he  shall  be  admitted,  except  in 
those  exceptions  which  have  been  established  by  solemn 
decisions.  On  the  other  ground,  that  a  witness  ought  to 
be  received  from  necessity,  I  think  this  falls  within  the  case 
cited  of  a  wager ;  and  whatever  may  have  been  said  in  the 
case  in  Levinz,  the  case  in  Skinner  is  a  clear  authority  to 
the  general  point  And  that  I  find  has  been  since  adopted 
in  another  case  of  George  v.  Pearce,  before  Gotdd^  J.,  who 
held  that  it  was  no  objection  to  the  competency  of  a  wit- 
ness, that  he  had  laid  a  wager  on  the  event  of  the  cause :  * 
and  that  convinces  me  that  Mr.  J.  Gould  meant  to  follow 
the  same  rule  which  had  been  laid  down  by  Lord  Holt  in 
the  case  in  Skinner.  So  that  the  rule  is,  that  a  person  in 
whose  evidence  another  has  gained  an  interest,  shall  not  by 
his  own  act  deprive  the  other  of  the  benefit  of  his  testimony. 
Now,  in  this  case,  the  witness  was  the  broker  who  efiiected 
the  policy,  and  was  the  only  person  who  could  speak  to 
many  facts  material  to  the  cause.  Therefore,  on  this  as 
well  as  on  the  other  ground,  I  think  he  ought  to  have  been 
admitted.  And  if  he  were  competent  to  answer  any  ques- 
tion, he  ought  not  to  have  been  rejected. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

VOL.  II.  E 
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Thib  it  the  leadings  cue  on  that  im- 
portant  subject— the  incompeteccy  of  a 
witness  on  the  ground  of  interest — ^im- 
portant as  the  law  now  stands,  for  were 
reason  and  sound  policy  to  be  adopted  as 
the  lawgivers  on  this  sul]gect»  interest 
would  probably  be  held  to  be  an  objection 
fit  to  be  addressed  in  every  case  to  the 
credii,  not  to  the  competency. 

As  it  is,  the  courts  ever  since  Bent  v. 
Baker,  have  evinced  a  laudable  desire 
to  let  in  truth  whererer  precedent  will 
admit  it,  by  holding  otgections  to  apply 
rather  to  the  credit  than  the  competency. 
Bent  V.  Baker,  was  followed  by  SnM  v. 
Prager,  7  T.  R.  60 ;  and  by  the  celebrated 
decision  in  Jordame  v.  Loihbrooke,  7  T.  R. 
601,  which  M  remarkable  because,  while 
it  recognised  the  general  principles  laid 
down  in  Bent  v.  Baker,  it  afforded  Lord 
Kenyan  an  opportunity  of  correcting  the 
report  of  that  case,  as  to  certain  expres- 
sions there  attributed  to  him ;  that  was  an 
action  against  the  defendants,  as  acceptors 
of  the  following  bill  of  exchange  : — 

'•Hamburgh,  QOth December,  1796,  for 
100/.  At  three  utance$,  pay  this  my  Jint 
Bill  of  Exchange,  to  the  Order  of  Afettr$, 
J.  'Phynne  and  Co.,  100/.  sterling  value  in 
account,  and  place  it  to  account  of  G,  W.^ 
as  advised  by  David  Heur  Meyer* 

'*  To  Messrs.  T.  Lashbrooke  and  Sons, 
London,^ 

Accepted  by  the  defendants,  and  in- 
dorsed by  Messrs.  Thynne  and  Co.  the 
payees. 

At  the  trial,  Thynne  was  called  by  the 
defendants  to  prove,  that  although  dated 
Hamburgh,  the  bill  was  drawn  in  London, 
so  that  it  was  not  receivable  in  evidence 
for  want  of  a  stamp.  The  witness  was 
objected  to  on  the  ground  of  incompe- 
tency, but  received  by  the  L.  C.  J.  Kenyon, 
and  a  rule  for  a  new  trial  on  that  ground 
discharged.  **  The  proposition,"  said  Lord 
Kenyon,  **  attempted  to  be  established  for 
the  plaintiffs  is,  that  for  some  technical 
reason,  or  for  some  reason  of  policy,  a  court 
of  justice  must  shut  its  ears,  and  not  suffer 
facts  to  be  laid  before  them  by  a  witness 
who  is  not  infamous  in  character,  and  who 
who  has  no  interest  in  the  cause.  If  the 
law  be  so,  there  is  some  novelty  in  it.  I 
have  always  understood  the  law  to  be 
that  where  a  witness  is  infamous,  and  his 


record  of  conriction  is  prodoeed,  or  where 
he  is  interested  in  the  event  of  the  cause, 
he  cannot  be  received ;  but  to  carry  the 
rule  beyond  that,  would  be  extending  it 
further  than  policy,  morality,  or  the  inte- 
rest of  the  sutgect  require.     The  rule 
contended  for  by  the  plaintiff  is  this,  that 
'  however  infiunoosly  you  the  defendant 
may  have  been  used,  whatever  may  be 
the  rights  of  other  persons,   if  I,  the 
plaintiff,  the  party  to  the  fraud,  can  get 
on  the  instrument  the  name  of  the  person 
who  may  be  the  only  witness  to  the  tran»- 
action,   I  will  stand   entrenched  within 
the  forms  of  law,  and  impose  silence  on 
that  only  witness,  though  he  be  a  person 
of  nnimpeadiable  character,  and  not  in- 
terested in  the  cause.'  But  I  cannot  con« 
ceive  on  what  ground  such  a  proposition 
can  be  established.    It  is  contradicted  by 
every  houi^s  experience.      It  would  tend 
to  shew,  that  a  party  to  an  instrument 
shall  not  be  permitted  to  contest  its  vali- 
dity in  a  court  of  law,  not  only  by  his 
own  evidence,  but  by  any  evidence  what- 
ever.   But  in  actions  brought  on  bills  of 
exchange  and  notes  of  hand,  it  is  permitted 
to  the  defendant  to  shew  that  the  bill,  or 
note,  was  given  on  an  usurious  or  gaming 
consideration ;   that  is  proved  by  every 
day's  experience :  then  the  general  propo- 
sition b  not  true.     But  does  the  policy  of 
allowing  such  a  defence  to  be  made  apply 
to  this  case  as  strongly  as  to  those? 
Predsely  the  same.    And  not  finding  any 
case  prior  to   Walton  v.  Shelley,  1  T.  R. 
296,  in   which  such   a  defence  was  ex- 
cluded, I  cannot  bring  my  mind  to  assent 
to  the  authority  of  that  case.    This  is  one 
of  the  most  important  questions  that  can 
be  discussed.     On  the  rules  of  evidence 
depend  the  facts  of  every  question  that 
can  be  discussed,  and,  therefore,  it  is  of 
the  utmost  importance  to  preserve  those 
rules.     It  has  been  argued,  that  the  de- 
fendant b  estopped  in  this  case;    but 
estoppels  are  odious,  and  ought  not  to  be 
extended  further  than  the  law  has  already 
carried  them.     The  word  estoppel  does 
not  apply  to  such  a  case  as  the  present. 
When  the  drawee  accepts  a  bill,  he  ad- 
mits it  to  have  been  signed  by  the  person 
by  whom  it  professes  to  have  been  made  ; 
but  ho  does  not  thereby  admit  that  the 

« 

holder  of  the  bill  is  in  a  condition  to 
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enforce  paymeot  of  it  Most  of  the 
cases  cited  I  admit  to  be  law.  Thai  of 
Bent  V.  Baker,  it  of  great  avtharity.  It 
cawte  here  on  a  writ  of  error  from  the  Com'- 
man  Pleat ;  and  though  a  writ  of  error  wat 
afterwardt  brought  to  reverte  our  judgment^ 
it  wat  at  length  abandoned.  Bat  I  wish 
to  correct  an  expression  imputed  to  me  in 
the  report  of  that  case>  *  that  where  a  prr- 
ion  hat  tigned  a  negotiable  inttrumentf  he 
thall  not  be  permitted  to  invalidate  it  by  hit 
tettinwny,*  Because  having  frequently 
weighed  this  sulyject  in  my  mind,  and 
haviqg  not  only  entertained  a  contrary 
opinion,  but  haying  also  always  acted  on 
that  opinion  at  nm  priut,  I  think  I  never 
could  have  used  the  expression  imputed 
to  me.  The  case  of  testamentary  wit- 
nesses cannot,  in  my  opinion,  be  dis- 
tinguished from  the  present ;  and  if  not, 
there  is  abundant  authority  in  support  of 
my  opinion.  Sir  J,  Jekyll  always  per- 
mitted the  subsoribing  witnesses  to  a  will 
to  give  evidence  to  impeach  the  will,  and 
the  same  thing  was  also  done  in  Lowe  y. 
Jolife,  I  Bl.  865." 

Having  thus  got  rid  of  the  exception  to 
the  general  rule,  which  would  prima  fade 
appear  to  have  been  recognised  in  Bent 
T.  Baker:  and  having  shewn  that  a  person 
who  has  signed  an  instrument,  has  not 
n^ceMfirifysuch  an  interest  as  will  prevent 
him  from  being  examined  for  the  purpose 
of  impeaching  its  validity,  let  us  proceed 
to  the  main  doctrine  established  in  that 
case,  rtz.,  that  a  untnett  who  hat  no  interett 
in  the  event  of  the  caute  thall  not  be  refected 
at  incompetent. 

The  strongest  probability  of  bias,  if  it 
do  not  amount  to  an  actual  interettt  will 
not  disqualify.  If  two  persons  are  indicted 
for  perjury,  for  swearing  to  the  same  fact, 
it  is  highly  probable,  indeed  morally  cer- 
tain, that  each  will  desire  the  acquittal  of 
the  other.  Yet  they  are  competent  wit- 
nesses for  one  another.  Bath  v.  Montague, 
Fort  247 ;  2  Holt,  N.  P.  C.  280 ;  Rex  y. 
Gray,  S.  N.  P.  8th  ed.  1177.  citing  « 
Rolle's  Ab.  685 ;  pi.  S  &  2  Hale's  P.  C. 
280.  So  where  a  woman  was  produced 
as  a  witness  against  a  prisoner  whose 
conviction  she  expected  would  obtain  her 
husband  a  pardon,  her  wishes  must  have 
been  been  strongly  on  the  side  on  which 
she  was  called,  but  she  was  nevertheless 


held  to  be  competent  RudtCt  cate,  1 
Leach,  161.  So  too  a  witness  has  been 
held  competent  who  believed  himself 
under  an  obligation  in  honour  to  indem- 
nify the  party  for  whom  he  was  called. 
Pedenon  y.  Stojflet,  1  Campb.  145.  It  has 
been  doubted  whether  a  vritness  who  be- 
lieves himself  legaily  interested,  although 
not  RO  in  fact,  be  not  incompetent,  7Vv- 
Uwney  y.  Thomat,  1  H.  Bl.  307 ;  and  Ph. 
on  £v.  7th  ed.  54 ;  but  it  is  difficult  to 
assign  any  ground  for  such  a  distinction. 
In  short,  to  disqualify  a  witness,  there 
must  be  not  merely  hope,  not  merely  ex- 
pectation, but  an  interett  in  the  eyent  of 
the  suit,  and  that  interest  must  be  (Arect. 
If  it  be  remote,  merely  pottible,  it  will 
not'disqualify.  ColUnt  v.  Gwynne,  9  Bingh* 
S$\>  I  Nbwell  v.  Daifiet,  5  B.  &  Ad.  368 ; 
Carter  v.  Pearce,  I  T.  R.  163 ;  or  if  it  be 
compensated  by  an  equal  interest  on  the 
other  side.  Ilderion  v.  Atkinton,  7  T.  R. 
480  ;  Shuttleworth  y.  Stephent,  1  Campb. 
408;  Yorkv.Blott,  5  M.&S.7i. 

It  is  not  intended  in  this  note  to  collect 
the  numerous  cases  in  which  the  question 
discussed  has  been  that  of  competency 
and  incompetency  on  the  ground  of  inte- 
rest They  will  be  found  diligently  col- 
lected and  ably  commented  upon  in  the 
well-knovm  treatises  of  Mr.  Phillips  and 
Mr.  Starkie.  The  cases  in  which  witnesses 
haye  been  disqualified  by  interett,  may 
perhaps  be  divided  into  two  classes,  viz. : 

1.  Cases  in  which  the  verdict  may  be 
used  in  evidence  for  or  agunst  the  wil- 
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2.  Cases  in  which  it  will  haye  an  im- 
mediate operation  on  hb  interests  other- 
wise than  by  becoming  evidence  for  or 
against  him. 

Under  the  former  head  may  be  placed 
the  cases  of  a  servant,  or  agent,  who  are 
not  competent,  in  an  action  by  a  third  per- 
son against  their  principal,  to  disprove 
their  own  negligence,  by  which  the  injury, 
which  is  the  subject  of  the  action,  is  stated 
to  haye  been  occasioned.  Green  v.  New 
JRw.  Co.,  4  T.  R.  589  ;  Martin  y.  Henrick^ 
ten,  2  L.  Raym.  1007 ;  Mdler  y.  Falconer, 
1  Campb.  951, 16  East  474  ;  Rotheroe  y. 
Elton,  Peake  8i  ;  Gevert  v.  Mainwaring, 
Holt,  139.  The  interett  of  the  witness  in 
these  cases  consists  in  the  circumstance, 
that  in  an  action  brought  by  his  employer 
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against  hiio,  the  Terdict  in  the  suit  in 
which  he  is  a  witness,  will  be  good  evi- 
dence of  the  amount  of  damage  occasioned 
by  his  negligence.  So  in  the  case  put  bj 
Lord  Kent/on  in  the  text,  where  a  right  of 
common  is  claimed  by  custom,  one  who 
claims  under  the  same  custom  cannot  be 
a  witness  to  support  the  right,  because  the 
verdict  might  be  evidence  in  his  own 
favour.  See  too  Anscamb  v.  Shore,  1  Taunt. 
261  ;  Rhodes  y.  Aiiuworth,  1  B.&  A.  87  ; 
Company  of  Carpenters  v.  Hayvfordy  1 
Dougl.  373. 

But  there  are  other  cases  in  which 
the  witness  has  a  direct  interest  in  the 
erent  of  the  suit  other  than  that  oc- 
casioned by  the  verdict  being  evidence 
for  or  against  him ;  thus  a  witness  was 
not  permitted  to  prove,  in  an  action  of 
ejectment,  that  he  was  the  real  tenant  in 
possession,  for  the  purpose  of  defeating 
the  plaintiff;  since,  though  the  verdict 
might  not  be  evidence  ag[ainst  Lim,  the 
judgment  and  execution  would  turn  him 
out  of  possession  immediately.  Doe  v. 
Wilde,  3  Taunt  183.  So,  the  residuary 
legatee  would  not  be  a  good  witness  for 
the  executor,  for  the  plaintiff's  recovery 
would  diminish  his  residue.  Baker  v. 
Tyrwhilt,  4  Campb.  27.  So,  the  remainder- 
man in  fee  is  not  a  good  witness  in  an 
ejectment  brought  by  the  tenant  in  tail 
to  avoid  a  recovery,  for  his  remainder 
will  vest,  if  the  tenant  in  tail  should  re- 
cover. Doe  d.  Lord  Teynham  v.  l^ler,  6 
Bingh.  394.  So,  a  witness  is  incompetent 
who  has  a  power  of  attorney  to  receive 
the  sum  recovered,  and  intends  to  pay  him- 
self thereout  a  debt  due  to  him  from  the 
plaintiff.     Powell  v.  Gordon,  2  Esp.  735. 

In  some  of  these  cases  the  competency 
of  the  witness  might  have  been  restored  by 
a  release  from  the  party  calling  him,  or 
from  himself;  thus  the  agent  might  be 
rendered  competent  by  a  release  from  his 
principal.  So  too  a  bankrupt,  who  is,  ge- 
nerally speaking,  not  a  competent  witness 
to  increase  the  estate  on  account  of  his 
interest  in  the  allowance  and  surplus,  see 
BtUler  V.  Cooke,  Cowp.  70  ;  B.  N.  P.  43 ; 
might  render  himself  competent  by  re- 
leasing his  assignees.  Narei  v.  Stxhy^  2 
T.  R.  497  ;  Carlitle  v.  Eady.  1  C.  &  P. 
234 ;  B.  N.  P.  43.  In  short,  whenever 
there  was  any  person  whose  release  would 


destroy  the  interest  by  which  done 
the  witness  was  incapacitated,  a  release 
from  that  person,  by  destroying  his  inte- 
rest, restored  his  competency.  It  was 
partly  to  dispense  with  the  trouble  of 
executing  a  formal  deed  in  such  cases, 
partly  to  obviate  the  danger  that  no  re- 
lease might  be  in  readiness,  that  St.  3  &  4 
W.  4,  c  42,  ss.  26,  «7,  enacted,  "  That  if 
any  witness  shall  be  objected  to  as  incom- 
petent, on  the  ground  that  thfe  verdict,  or 
judgment,  in  tbe  acUon  in  which  it  shall 
be  proposed  to  examine  him,  would  be 
admissible  in  evidence  for  or  agunst 
him,  such  witness  shall  nevertheless  be 
examined  ;  but  in  that  ease,  a  verdict,  or 
judgment,  in  that  action,  in  favour  of  tbe 
party  on  whose  behalf  he  shall  have  been 
examined,  shall  not  be  admissible  in  evi- 
dence for  him,  or  any  one  clfuming  under 
him  ;  nor  shall  a  verdict,  or  judgment, 
against  the  party  on  whose  behalf  he  shall 
have  been  examined,  be  admissible  in 
evidence  against  him  or  any  one  claiming 
under  him.'* 

*'  Sec.  27.  And  be  it  further  enacted, 
that  the  name  of  every  witness  objected 
to  as  incompetent,  on  the  ground  that 
such  verdict,  or  judgment,  would  be  ad- 
missible in  evidence  for  or  against  him» 
shall,  at  the  trial,  be  indorsed  on  the  re- 
cord, or  document,  on  which  the  trial  shall 
be  had,  together  with  the  name  of  the 
party  on  whose  behalf  he  was  examined, 
by  some  officer  of  the  court,  at  the  request 
of  either  party,  and  shall  be  aftervi'ards 
entered  on  the  record  of  the  judgment ; 
and  such  indorsement,  or  entry,  shall  be 
sufficient  evidence  that  such  witness  was 
examined,  in  any  subsequent  proceeding 
in  which  the  verdict,  or  judgment,  shall  be 
offered  in  evidence." 

A  good  many  decisions  took  place  at 
Nm  Pritu  on  this  statute,  shortly  after 
its  enactment ;  the  facts  of  which  it  would 
be  useless  to  state  at  length,  since  they 
cannot  be  reconciled,  and  consequently 
lefl  the  interpretation  of  the  act  m  duhio. 
See  Btirgesi  v.  Culhell,  1  M.  &  Rob.  315, 
and  6  C.  &  P.  282  ;  Mitchell  v.  Hunt,  6 
C.  &  P.  351  ;  Harrington  v.  Caswall,  ibid. ; 
Picklei  V.  HolUngt,  1  M.  &  Rob.  468  ; 
Crecvy  v.  Bowman,  1  M.  &  Rob.  496 ; 
Hodton  v.  Marshall  7  C.  &  P.  16  ;  Hard- 
ing  v.  Cobley,  6  C.  &  P.  664.     At  last,  in 
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Yeomatu  t.  Legh,  2  M.  &  Wels.  419,  the 
Gonstruction  of  the  statute  came  before 
the  Court  of  Exchequer,  on  a  motion  for 
a  new  trial,  on  the  ground  that  a  witness 
had  been  improperly  rejected  on  the 
ground  of  incompetency.  The  witness 
was  a  servant  who  drove  his  masler^s 
carnage,  for  the  negligent  driving  of  which 
the  action  was  brought.  It  was  contended, 
that  the  act  did  not  apply  to  such  cases 
as  that  under  discussion,  in  which  a  release 
would  operate  to  produce  competency. 
The  court  held,  that  the  witness  was  ren- 
dered competent  by  the  statute.  "The 
effect  of  the  clause,"  said  Parke,  B.,  "  is 
to  make  the  witness  competent,  when  the 
only  interest  is,  that  the  verdict  may  be 
used  for  or  against  the  witnera.  In  this 
case  there  is  no  interest,  except  that  the 
verdict  might  be  used  against  him  in  an 
action  by  his  master,  to  shew  the  amount 
of  the  damages  recovered.  I  am  clearly 
of  opinion,  that  the  effect  of  the  act  is  to 
take  away  the  objection  to  the  admissi- 
bility of  the  witness  in  cases  of  this  sort." 
And  Alderion,  6.,  said,  **  He  had  always 
understood  the  effect  of  the  act  to  be,  to 
supersede  the  necessity  and  save  the  ex- 
pense of  a  releme.^ 

We  must  not,  however,  be  too  hasty  in 
concluding  that  this  act  will  make  the 
witness  competent,  wherever  a  release 
would  formerly  have  rendered  him  so. 
In  the  instance  of  a  servant  called  to  dis- 
prove his  own  negligence  ;  if  he  in  fact 
vfai  guilty  of  the  negligence,  he  is  liable 
to  an  action  independently  of  the  verdict 
for  the  breach  of  duty  to  his  master  which 
he  has  committed.  The  verdict  indeed 
ascertains  what  the  damages  in  that  action 
ought  to  be,  and  will  be  evidence  against 
him  for  that  purpose;  but  it  does  not 
give  his  master  any  new  ground  of  suit 
against  him.  But  there  are  other  cases 
in  which  the  witnesses  incompetency  has 
been  heretofore  removed  by  a  release,  in 
which  the  effect  of  the  verdict  would 
have  been  to  give  a  new  right  of  action 
against  the  witness,  which,  without  the 
verdict,  could  not  have  existed.  Such  is 
the  case  in  which  an  accommodation- 
acceptor  calls  the  person  for  whose  ac* 
commodation  he  accepted  ;  the  verdict  in 
that  case  will  not  merely  be  evidence 


againstftne  witness,  but  it  will  create  a 
new  cause  of  action  against  him,  which 
did  not  before  exist ;  for  it  will  give  the 
acceptor  a  right  to  sue  him  for  indemnity. 
In  such  a  case,  the  witness  is  not  disquali- 
fied merely  because  the  verdict  '*  would 
be  admissible  in  evidence  against  him,** 
but  because  the  verdict  creates,  and  is,  a 
new  substantive  ground  of  action  against 
him.  Still,  since  the  verdict  would  be  the 
only  evidence  of  the  creation  of  that  new 
cause  of  action ;  and,  since  to  render  it 
inadmissible  as  evidence  against  the  wit- 
ness, would,  in  fact,  be  to  prohibit  such 
action  being  brought, the  courts  would  now 
probably  hold,  notwithstanding  Burgets 
V.  CiiMfM  6  C.  &  P.  28-3,  1  M.  &  Rob. 
315,  that  the  statute  applies  to  such  cases 
also.  In  the  case  of  Bowman  v.  fViUit,  3 
Bingh.  N.  C.  669,  the  effect  of  the  statute 
was  considered  in  the  Common  Pleas.  In 
that  case  the  defendant,  who  was  the  lega- 
tee of  W.'s  horses,  had  sold  several  of 
them,  and  among  others,  one  for  which 
he  received  102/.,  and  which  the  plaintiff 
asserted  was  never  the  property  of  W., 
but  had  been  lent  by  him,  the  plaintifl^  to 
W.  on  trial,  and  had  not  been  approved 
or  paid  for.  In  order  to  prove  this  case, 
he  called  the  residuary  legatee  of  W.,  who 
was  objected  to  upon  the  ground,  that  if 
the  plaintiff  failed  in  this  action,  he  would 
bring  an  action  for  the  price  of  the  horse, 
which  had  not  yet  been  paid,  and  then 
that  price  must  be  paid  out  of  the  residue 
of  W.'s  estate,  and  would  thus  come  out 
of  the  pocket  of  the  witness.  But  the 
court  held,  that  he  was  competent,  and 
the  L.  C «/.,  said,  **  There  is  no  immediate 
benefit  resulting  to  the  witness,  from  the 
termination  of  the  suit  one  way  or  the 
other.  It  is  only  on  the  supposition  that  a 
subsequent  action  may  be  brought  for  the 
price,  and  that  his  defence  would  be 
the  recovery  in  this  action,  that  his  interest 
arises.  It  seems  to  me  to  be  precisely 
the  case  contemplated  by  the  late  statute, 
which  renders  a  witness  competent,  not- 
withstanding the  effect  of  the  verdict  and 
judgment." 

It  is  however  apprehended,  that,  in  such 
cases  as  those  belonging  to  the  second  of 
the  two  classes  above  specified  at  page  51, 
namely,  in  which  the  interest  of  the  witness 
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doe*  not  at  all  arise  out  oF  the  use  of  the 
verdict  in  evidence,  but  out  of  the  conse- 
quences which  will  result  from  it,  inde« 
pendently  of  its  effect  as  evidence  in  the 
suit,  the  statute  would  not  be  held  to  apply. 
**  There  may,"  said  the  L.  C.J,,  in  Bowtnan 
V.  fVillii,  be  cases  in  which  a  witness  may 
have  a  direct  interest,  independently  of 
the  effect  of  the  verdict  in  the  cause. 
Thus,  a  tenant  cannot  be  called  in  eject* 


ment  for  the  purpose  of  establishing  his 
lessor's  title,  because  he  has  a  direct  in- 
terest to  secure  his  own  possession  under 
the  lease.'\  The  cases  above  put  of  the  re- 
mainder-man, the  residuary  legatee  called 
as  a  witness  for  the  executor,  and  the 
witness  who  had  a  power  to  receive  the 
amount  of  the  damages  for  his  own  use, 
seem  liable  to  the  same  obseivation. 
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TRINITY,  29  G,  a,— JT.  B. 
[beportbd  S  t.  &.  51.] 

A  false  affirmationj  made  by  the  defendant  with  intent  to  de- 
fraud the  plaintiff ^  whereby  the  plaintiff  receives  damage^  is 
the  ground  of  an  action  upon  the  case  in  the  nature  of  deceit. 
In  such  an  actionj  it  is  not  necessary  that  the  defendant 
shoidd  be  benefited  by  the  deceit^  or  that  he  should  collude 
with  the  person  who  is. 

This  was  an  action  in  the  nature  of  a  writ  of  deceit;  to 
which  the  defendant  pleaded  the  general  issue.  And  after 
a  verdict  for  the  plaintiffs  on  the  third  count,  a  motion  was 
made  in  arrest  of  judgment. 

The  third  count  was  as  follows :  ^^  And  whereas  also  the 
said  Joseph  Freeman,  afterwards,  to  Mat,  on  the  21st  day  of 
February  in  the  year  of  our  Lord  1787,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  further  intending  to 
deceive  and  defraud  the  said  John  Pasley  and  Edward,  did 
wrongfully  and  deceitfully  encourage  and  persuade  the  said 
John  Pasley  and  Edward,  to  sell  and  deliver  to  the  said 
John  Christopher  Falch  divers  other  goods,  wares,  and 
merchandises,  to  wit,  sixteen  other  bags  of  cochineal  of 
great  value,  to  wit,  of  the  value  of  2684/.  I6s,  Id.  upon 
trust  and  credit ;  and  did  for  that  purpose  then  and  tliere 
felsely,  deceitfully,  and  fraudulently,  assert  and  affirm  to 
the  said  John  Pasley  and  Edward,  that  the  said  John  Chris- 
topher then  and  there  was  a  person  safely  to  be  trusted  and 
given  credit  to  in  that  respect ;  and  did  thereby  falsely, 
fraudulently,  and  deceitfully,  cause  and  procure  the  said 
John  Pasley  and  Edward  to  sell  and  deliver  the  said  last- 
mentioned  goods,  wares,  and  merchandises,  upon  trust  and 
credit,  to  the  said  John  Christopher;  and  in  fact  they  the 
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said  John  Pasley  and  Edward,  confiding  in  and  giving  cre- 
dit to  the  said  last-mentioned  assertion  and  affirmation  of 
the  said  Joseph,  and  believing  the  same  to  be  true,  and  not 
knowing  the  contrary  thereof,  did  afterwards,  to  wit,  on  the 
28tli  day  of  February  in  the  year  of  our  Lord  1787,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  sell  and 
deliver  the  said  last-mentioned  goods,  wares,  and  merchan- 
dises, upon  trust  and  credit  to  the  said  John  Christopher ; 
whereas  in  truth  and  in  fact,  at  the  time  of  the  said  Joseph^s 
making  his  said  last-mentioned  assertion  and  affirmation,  the 
said  John  Christopher  was  not  then  and  there  a  person 
safely  to  be  trusted  and  given  credit  to  in  that  respect,  and 
tlie  said  Joseph  well  knew  the  same,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid.     And  the  said 
John  Pasley  and  Edward  further  say,  that  the  said  John 
Christopher  hath  not,  nor  hath  any  other  person  on  his 
behalf,  paid  to  the  said  John  Pasley  and  Edward,  or  either 
of  them,  the  said  sum  of  2634Z.  16««  Id.  last  mentioned,  or 
any  part  thereof,  for  the  said  last-mentioned  goods,  wares, 
and  merchandises ;  but  on  the  contrary  tlie  said  John  Chris- 
topher then  was,  and  still  is,  wholly  unable  to  pay  the  said 
sum  of  money  last  mentioned,  or  any  part  thereof,  to  the 
said  John  Pasley  and  Edward,  to  wit,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid;  and  the  said  John  Pasley 
and  Edward  aver  that  the  said  Joseph  falsely  and  fraudu- 
lently deceived  them  in  this,  that  at  the  time  of  his  making 
his  said  last-mentioned  assertion  and  affirmation,  the  said 
John  Christopher  was  not  a  person  safely  to  be  trusted  or 
given  credit  to  in  that  respect  as  aforesaid,  and  the  said 
Joseph  then  well  knew  the  same,  to  wit,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid ;  by  reason  of  which 
said  last-mentioned  false,  fraudulent,  and  deceitful  assertion 
and  affirmation  of  the  said  Joseph,  the  said  John  Pasley  and 
Edward  have  been  deceived  and  imposed  upon,  and  have 
wholly   lost   the  said    last-mentioned  goods,   wares,   and 
merchandises,  and  the  value  thereof,  to  wit,  at  London 
aforesaid,    in    the    parish    and    ward    aforesaid ;    to    the 
damage,"  &c. 

Application  was  first  made  for  a  new  trial,  which,  after 
argument,  was  refused :  and  then  this  motion  in  arrest  of 
judgment.  Wood  argued  for  the  plaintiffs,  and  Russell  for 
the  defendant,  in  the  last  term :  but  as  the  court  went  so 
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fully  into  this  subject  in  giving  their  opinions,  it  is  unneces- 
sary to  give  the  arguments  at  the  bar. 

The  court  took  time  to  consider  of  this  matter,  and  now 
delivered  their  opinions  seriatim. 

Grascy  J.  Upon  the  face  of  this  count  in  the  declaration, 
no  privity  of  contract  is  stated  between  the  parties.  No 
consideration  arises  to  the  defendant;  and  he  is  in  no 
situation  in  which  the  law  considers  him  in  any  trust,  or  in 
which  it  demands  from  him  any  account  of  the  credit  of 
Falch.  He  appears  not  to  be  interested  in  any  transaction 
between  the  plaintiffs  and  Falch,  nor  to  have  colluded  with 
them;  but  he  knowingly  asserted  a  falsehood  by  saying 
that  Falch  might  be  safely  entrusted  with  the  goods,  and 
given  credit  to,  for  the  purpose  of  inducing  the  plaintiffs  to 
trust  him  with  them,  by  which  the  plaintiffs  lost  the  value 
of  the  goods.  Then  this  is  an  action  against  the  defendant 
for  making  a  false  affirmation,  or  telling  a  lie,  respecting 
the  credit  of  a  third  person,  with  intent  to  deceive,  by 
which  the  third  person  was  damnified ;  and  for  the  damages 
suffered,  the  plaintiffs  contend  that  the  defendant  is  answer- 
able in  an  action  upon  the  case.  It  is  admitted,  that  the 
action  is  new  in  point  of  precedent :  but  it  is  insisted  that 
the  law  recognises  principles  on  which  it  may  be  sup- 
ported. The  principle  on  which  it  is  contended  to  lie  is, 
that  wherever  deceit  or  falsehood  is  practised  to  the  detri- 
ment of  another,  the  law  will  give  redress.  This  proposition 
I  controvert ;  and  shall  endeavour  to  show,  that  in  every 
case  where  deceit  or  falsehood  is  practised  to  the  detriment 
of  another,  the  law  will  not  give  redress ;  and  I  say  that  by 
the  law,  as  it  now  stands,  no  action  lies  against  any  person 
standing  in  the  predicament  of  tliis  defendant  for  the  false 
affirmation  stated  in  the  declaration.  If  the  action  can  be 
supported,  it  must  be  upon  the  ground,  that  tliere  exists  in 
this  case,  what  the  law  deems  damnum  cum  injurid*  If  it 
does,  I  admit  that  the  action  lies ;  and  I  admit  that,  upon 
the  verdict  found,  the  plaintiffs  appear  to  have  been  damni- 
fied. But  whether  there  has  been  injuria^  a  wrong,  a  tort, 
for  which  an  action  lies,  is  matter  of  law.  The  tort  com- 
plained of  is  the  false  affirmation  made  with  intent  to  de- 
ceive; and  it  is  said  to  be  an  action  upon  the  case  analogous 
to  the  old  writ  of  deceit  When  this  was  first  argued  at 
the  bar,  on  the  motion  for  a  new  trial,  I  confess  I  thought 
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it  reasonable  that  the  action  should  He :  but,  on  looking  into 
the  old  books  for  cases  in  which  the  old  action  of  deceit  has 
been  maintained  upon  the  false  affirmation  of  the  defendant, 
I  have  changed  my  opinion.  The  cases  on  this  head  are 
brought  together  in  Bro.  tit  Deceit^  pi.  29 y  and  in  Fitz.  Abr. 
I  have  likewise  looked  into  Danvers,  Kitchins,  and  Co- 
myns,  and  I  have  not  met  with  any  case  of  an  action  upon 
a  fiedse  affirmation,  except  against  a  party  to  a  contract,  and 
where  there  is  a  promi$ej  either  express  or  implied,  that 
the  fact  is  true,  which  is  misrepresented :  and  no  other  case 
has  been  cited  at  the  bar.  Then  if  no  such  case  has  ever 
existed,  it  furnishes  a  strong  objection  against  the  action, 
which  is  brought,  for  the  first  time,  for  a  supposed  injury 
which  has  been  daily  committed  for  centuries  past;  for  I 
believe  there  has  been  no  time  when  men  have  not  been 
constantly  damnified  by  the  fraudulent  misrepresentations 
of  others :  and  if  such  an  action  would  have  lain,  there  cer- 
tainly has  been,  and  will  be,  a  plentiful  source  of  litigation, 
of  which  the  public  are  not  hitherto  aware.  A  variety  of 
cases  may  be  put:  suppose  a  man  recommends  an  estate  to 
another,  as  knowing  it  to  be  of  greater  value  than  it  is ; 
when  the  purchaser  has  bought  it,  he  discovers  the  defect, 
and  sellis  the  estate  for  less  than  he  gave ;  why  may  not  an 
action  be  brought  for  the  loss,  upon  any  principle  that  will 
support  this  action?  And  yet  such  an  action  has  never 
been  attempted.  Or,  suppose  a  person  present  at  the 
sale  of  a  horse  asserts  that  he  was  his  herse,  and  tliat  he 
knows  him  to  be  sound  and  sure-footed,  when  in  fact  the 
horse  is  neither  the  one  or  the  other;  according  to  the 
principle  contended  for  by  the  plaintiffs,  an  action  lies 
against  the  person  present  as  well  as  the  seller;  and  the 
purchaser  has  two  securities.  And  even  in  this  very  case, 
if  the  action  lies,  the  plaintiffs  will  stand  in  a  peculiarly 
fortunate  predicament,  for  they  will  then  have  the  respon- 
sibility both  of  Falch  and  the  defendant.  And  they  will 
be  in  a  better  situation  than  they  would  have  been,  if,  in 
the  conversation  that  passed  between  them  and  the  de- 
fendant, instead  of  asserting  that  Falch  might  safely  be 
trusted,  the  defendant  had  said,  ^*  If  he  do  not  pay  for 
the  goods,  I  will  ;''^  for  then  undoubtedly  an  action  would 
not  have  lain  against  the  defendant.  Other  and  stronger 
cases  may  be  put  of  actions  that  must  necessarily  spring  out 
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of  any  principle  upon  which  this  can  be  supported,  and  yet 
which  were  never  thought  of  till  the  present  action  was 
brought  Upon  what  principle  is  this  act  said  to  be  an 
injury?  The  plaintiffs  say,  on  the  ground  that,  when  the 
question  was  asked,  the  defendant  was  bound  to  tell  the 
truth.  There  are  cases,  I  admit,  where  a  man  is  bound 
not  to  misrepresent,  but  to  tell  the  truth ;  but  no  such  case 
has  been  cited,  except  in  the  case  of  contracts;  and  all  the 
cases  of  deceit  for  misinformation  may,  it  seems  to  me,  be 
turned  into  actions  of  assumpsit  And  so  far  from  a  person 
being  bound,  in  a  case  like  the  present,  to  tell  the  truth, 
the  books  supply  me  with  a  variety  of  cases  in  which  even 
the  contracting  party  is  not  liable  for  a  misrepresenta- 
tion. There  are  cases  of  two  sorts,  in  which,  though  a 
man  is  deceived,  he  can  maintain  no  action.  The  first  class 
of  cases  (though  not  analogous  to  the  present)  is,  where 
the  affirmation  is  that  the  thing  sold  has  not  a  defect  which 
is  a  visible  one :  there  the  imposition,  the  fraudulent  intent, 
is  admitted,  but  it  is  no  tart.*  The  second  head  of  cases  is,  (*)  ^eeMarget- 
where  tlie  affirmation  is  (what  is  called  in  some  of  the  books)  7  Bingh.  605 ; 
a  nude  assertion ;  such  as  the  party  deceived  may  exercise  li^^^'^^^ggl 
his  own  judgment  upon ;  as  where  it  is  matter  of  opinion.  Dyer  v.  Har^  * 
where  he  may  make  inquiries  into  the  truth  of  the  assertion,  507^^'  ^' 
and  it  becomes  his  own  foult  from  laches  that  he  is  deceived. 
1  Ro.  Abr.  101;  Yelv.  20;  1  Sid.  146;  Cro.Jac.S86; 
Bayley  v.  Merrel.  In  Harvey  v.  Yaung^  Yelv.  20,  J.  S.,  who 
bad  a  term  for  years,  affirmed  to  J.  D.  that  the  term  was 
worth  150/.  to  be  sold,  upon  which  J.  D.  gave  150/.,  and 
afterwards  could  not  get  more  than  \QOL  for  it,  and  then 
brought  his  action ;  and  it  was  alleged  that  this  matter  did 
not  prove  any  fraud,  for  it  was  only  a  naked  assertion  that 
the  term  was  worth  so  much,  and  it  was  the  plaintiff^s  folly 
to  give  credit  to  such  assertion.  But  if  the  defendant  had 
loarranted  the  term  to  be  of  such  a  value  to  be  sold,  and 
upon  that  the  plaintiff  had  bought  it,  it  would  have  been 
otherwise;  for  the  warranty  given  by  the  defendant  is  a 
matter  to  induce  confidence  and  trust  in  the  plaintiff.  This 
case,  and  the  passage  in  1  Ro.  Abr.  101,  are  recognised  in 
1  Sid.  146.  How,  then,  are  the  cases?  None  exist,  in 
which  such  an  action  as  tlie  present  has  been  brought;  none, 
in  which  any  principle  applicable  to  the  present  case  has 
been  laid  down  to  prove  that  it  will  lie — not  even  a  dictum. 
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But  from  the  cases  cited,  some  principles  may  be  extracted 
to  show  that  it  cannot  be  sustained:  1st,  That  what  is 
fraud,  which  will  support  an  action,  is  matter  of  law ;  2dl)r, 
That  in  every  case  of  a  fraudulent  misrepresentation  attended 
with  damage,  an  action  will  not  lie,  even  between  contracting 
parties  \  Sdly,  That  if  the  assertion  be  a  nude  assertion,  it 
is  that  sort  of  misrepresentation,  the  truth  of  which  does 
not  lie  merely  in  the  knowledge  of  the  defendant,  but  may 
be  inquired  into,  and  the  plaintiff  is  bound  so  to  do;  and 
he  cannot  recover  a  damage  which  he  has  suffered  by  his 
laches.  Then  let  us  consider  how  far  the  facts  of  the  case 
come  within  the  last  of  these  principles.  The  misrepre- 
sentation stated  in  the  declaration  is  respecting  the  credit 
of  Falch ;  the  defendant  asserted  that  the  plaintiffs  might 
safely  give  him  credit :  but  credit  to  which  a  man  is  entitled 
is  matter  of  judgment  and  opinion,  on  which  different  men 
might  form  different  opinions,  and  upon  which  the  plaintiffs 
might  form  their  own :  to  mislead  which  no  fact  to  prove 
the  good  credit  of  Falch  is  falsely  asserted.  It  seems  to 
me,  therefore,  that  any  assertion  relative  to  credit,  especially 
where  the  party  making  it  has  no  interest,  nor  is  in  any 
collusion  with  the  person  respecting  whose  credit  the  asser- 
tion is  made,  is  like  the  case  in  Yelverton  respecting  the 
value  of  the  term.  But  at  any  rate  it  is  not  an  assertion 
of  a  fact  peculiarly  in  the  knowledge  of  the  defendant. 
Whether  Falch  deserved  credit  depended  on  the  opinion 
of  many ;  for  credit  exists  on  the  good  opinion  of  many. 
Respecting  this,  the  plaintiffs  might  have  inquired  of  others, 
who  knew  as  much  as  the  defendant ;  it  was  their  fault  that 
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they  did  not,  and  they  have  suffered  damage  by  their  own 
laches.  It  was  owing  to  their  own  gross  negligence  that  they 
gave  credence  to  the  assertion  of  the  defendant,  without 
taking  pains  to  satisfy  themselves  that  that  assertion  was 
founded  in  fact,  as  in  the  case  of  Bayly  v.  MerreL  I  am 
therefore  of  opinion,  that  this  action  is  as  novel  in  principle 
as  it  is  in  precedent,  that  it  is  against  the  principles  to  be 
collected  from  analogous  cases,  and  consequently  tliat  it 
cannot  be  maintained. 

Butler^  J.  The  foundation  of  this  action  is  fraud  and 
deceit  in  the  defendant,  and  damage  to  the  plaintiffs.  And 
the  question  is.  Whether  an  action  thus  founded  can  be 
sustained  in  a  court  of  law.     Fraud  without  damage,  or 
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damage  without  fraud,  gives  no  cause  of  action,  but  where 
these  two  concur,  an  action  lies.  Per  Croke^  J.,  3  Bulst  95. 
But  it  is  contended,  that  this  was  a  bare  naked  lie ;  that,  as 
no  collusion  with  Falch  is  charged,  it  does  not  amount  to  a 
fraud :  and,  if  there  were  any  fraud,  the  nature  of  it  is  not 
stated.  And  it  was  supposed  by  the  counsel  who  originally 
made  the  motion,  that  no  action  could  be  maintained,  unless 
the  defendant,  who  made  this  false  assertion,  had  an  interest 
in  so  doing.  I  agree  that  an  action  cannot  be  supported  for 
telling  a  bare  naked  lie ;  but  that  I  define  to  be,  saying  a 
thing  which  is  false,  knowing  or  not  knowing  it  to  be  so, 
and  without  any  design  to  injure,  cheat,  or  deceive,  another 
person.  Every  deceit  comprehends  a  lie ;  but  a  deceit  is 
more  than  a  lie  on  account  of  the  view  with  which  it  is  prac- 
tised, its  being  coupled  with  some  dealing,  and  the  injury 
which  it  is  calculated  to  occasion,  and  does  occasion,  to 
another  person.  Deceit  is  a  very  extensive  head  in  the 
law ;  and  it  will  be  proper  to  take  a  short  view  of  some  of 
the  cases  which  have  existed  on  the  subject,  to  see  how  for 
the  courts  have  gone,  and  what  are  the  principles  upon 
which  they  have  decided.  I  lay  out  of  the  question  the 
case  in  2  Cro.  196,  and  all  other  cases  which  relate  to  free- 
hold interests  in  lands ;  for  they  go  on  the  special  reason 
that  the  seller  cannot  have  them  without  title,  and  the  buyer 
is  at  his  peril  to  see  it.  But  the  cases  cited  on  the  part  of 
the  defendant,  deserving  notice,  are,  Yelv.  20;  Carth.  90; 
Salk.  210.  The  first  of  these  has  been  fully  stated  by  my 
brother  Grose  :  but  it  is  to  be  observed  that  the  book  does 
not  affect  to  give  the  reasons  on  which  the  court  delivered 
their  judgment :  but  it  is  a  case  quoted  by  counsel  at  the 
bar,  who  mentions  what  was  alleged  by  counsel  in  the  other 
case.  If  the  court  went  on  a  distinction  between  the  words 
toarranty  and  affirmation^  the  case  is  not  law :  for  it  was 
rightly  held  by  HoU^  C.  J.,  in  the  subsequent  cases,  and 
has  been  uniformly  adopted  ever  since,  that  an  affirmation 
at  the  time  of  a  sale  is  a  warranty,  provided  it  appear  on 
evidence  to  have  been  so  intended.*  But  the  true  ground  (•)  Sco  Power 
of  that  determination  was,  that  the  assertion  was  of  mere  Adf&'^EU?47^3 
matter  of  judgment  and  opinion ;  of  a  matter  of  which  the  mi<i  ante^  p.  17, 
defendant  had  no  particular  knowledge,  but  of  which  many 
men  will  be  of  many  minds,  and  which  is  often  governed  by 
whim  and  caprice.     Judgment  or  opinion,  in  such  case,  im- 
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plies  no  knowledge^  And  here  this  case  differs  materially 
from  that  in  Yelverton :  my  brother  Grose  considers  this 
assertion  as  mere  matter  of  opinion  only ;  but  I  differ  from 
him  in  that  respect ;  for  it  is  stated  on  this  record,  that  the 
defendant  knew  that  the  &ct  was  false.  The  case  in  Yelv. 
admits,  that  if  there  had  been  fraud,  it  would  have  been 
otherwise.  The  case  of  Crosse  v.  Gardner^  Carth.  90,  was 
upon  an  affirmation  that  oxen,  which  the  defendant  had  in 
his  possession,  and  sold  to  the  plaintiff,  were  his,  when  in 
truth  they  belonged  to  another  person.  The  objection 
^;ainst  the  action  was,  that  the  declaration  neither  stated 
that  the  defendant  deceitfully  sold  them,  or  that  he  knew 
them  to  be  the  property  of  another  person ;  and  a  man  may 
be  mistaken  in  his  property  and  right  to  a  thing  without 
any  fraud  or  ill  intent.  Ex  concessisy  therefore,  if  there  were 
fraud  or  deceit,  the  action  would  lie ;  and  knowledge  of  the 
falsehood  of  the  thing  asserted  is  fraud  and  deceit.  But 
notwithstanding  these  objections,  the  court  held  that  the 
action  lay,  because  the  plaintiff  had  no  means  of  knowing 
to  whom  the  property  belonged  but  only  by  the  possession, 
(a)  Balk.  210.     And  in  Cro.  Jac.  474,  it  was  held,  that  affirming  them  to 

be  his,  knowing  them  to  be  a  stranger's,  is  the  offence,  and 
cause  of  action.  The  case  of  Medina  y.  Stouykton  (a),  in 
the  point  of  decision,  is  the  same  as  Crosse  v.  Gardner:  but 
there  is  an  obiter  dictum  of  HoU,  C.  J.,  that  where  the  seller 
of  a  personal  thing  is  out  of  possession,  it  is  otherwise,  for 
there  may  be  room  to  question  the  seller^s  title,  and  caveat 
emptor  in  such  case  to  have  an  express  warranty  or  a  good 
title.  This  distinction  by  Holt  is  not  mentioned  by  Lord 
Raym.  598,  who  reports  the  same  case :  and  if  an  affirmation 
at  the  time  of  sale  be  a  warranty,  I  cannot  feel  a  distinction 
between  the  vendor^s  being  in  or  out  of  possession.  The 
thing  is  bought  of  him  and  in  consequence  of  his  assertion : 
and  if  there  be  any  difference,  it  seems  to  me  that  the  case 
is  strongest  against  the  vendor  when  he  is  out  of  possession, 
because  then  the  vendee  has  nothing  but  the  warranty  to 
rely  on.  These  cases  then  are  so  far  from  being  authorities 
against  the  present  action,  that  they  show  that,  if  there  be 
fraud  or  deceit,  the  action  will  lie ;  and  that  knowledge  of 
the  falsehood  of  the  thing  asserted  is  fraud  and  deceit 
Collusion  then  is  not  necessary  to  constitute  fraud.  In  the 
case  of  a  conspiracy,  there  must  be  a  collusion  between  two 
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or  more  to  support  an  indictment :  but  if  one  man  alone  be 
guilty  of  an  offence,  which,  if  practised  by  two,  would  be 
the  subject  of  an  indictment  for  a  conspiracy,  he  is  civilly 
liable  in  an  action  for  reparation  of  damages  at  the  suit  of 
the  person  injured.  That  knowledge  of  the  felsehood  of 
the  thing  asserted  constitutes  fraud  though  there  be  no  col- 
lusion, is  further  proved  by  the  case  of  Risney  v.  Selbyj  Salk. 
Sll,  where,  upon  a  treaty  for  the  purchase  of  a  house,  the 
defendant  fraudulently  affirmed  that  the  rent  was  SOL  per 
annifin,  when  it  was  only  20/.  per  armuniy  and  the  plaintiff 
had  his  judgment;  for  the  value  of  the  rent  is  a  matter 
which  lies  in  the  private  knowledge  of  the  landlord  and 
tenant,  and  if  they  affirm  the  rent  to  be  more  than  it  is,  the 
purchaser  is  cheated,  and  ought  to  have  a  remedy  for  it. 
No  collusion  was  there  stated,  nor  does  it  appear  that  the 
tenant  was  ever  asked  a  question  about  the  rent,  and  yet 
the  purchaser  might  have  applied  to  him  for  information ; 
but  the  judgment  proceeded  wholly  upon  the  ground  that 
the  defendant  knew  that  what  he  asserted  was  false.  And 
by  the  words  of  the  book  it  seems  that,  if  the  tenant  had 
said  the  same  thing,  he  also  would  have  been  liable  to  an 
action.  If  so,  that  would  be  an  answer  to  the  objection, 
that  the  defendant  in  this  case  had  no  interest  in  the 
assertion  which  he  made.  But  I  shall  not  leave  this  point 
on  tlie  dictum  or  inference  which  may  be  collected  from 
that  case.  If  A.  by  fraud  and  deceit  cheat  B.  out  of  1000/., 
it  makes  no  difference  to  B.  whether  A.,  or  any  other 
person,  pockets  that  1000/.  He  has  lost  his  money,  and 
if  he  can  fix  fraud  upon  A.,  reason  seems  to  say  that  he 
has  a  right  to  seek  satis&ction  against  him.  Authorities 
are  not  wanting  on  this  point.  1  Roll.  Abr.  91,  pi.  7.  If 
the  vendor  affirm  that  the  goods  are  the  goods  of  a  stranger 
his  friend,  and  that  he  had  authority  from  him  to  sell  them, 
and  upon  that  B.  buy  them,  when  in  truth  they  are  the 
goods  of  another,  yet  if  he  sell  them  fraudulently  and  falsely 
on  this  pretence  of  authority,  though  he  do  not  warrant 
them,  and  though  it  be  not  averred  that  he  sold  them 
knowing  them  to  be  the  goods  of  the  stranger,  yet  B.  shall 
have  an  action  for  this  deceit  It  is  not  clear  from  this  case, 
whether  the  fraud  consisted  in  having  no  authority  from  his 
friend,  or  in  knowing  that  the  goods  belonged  to  another 
person :  what  is  said  at  the  end  of  the  case  only  proves  that 
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falsely  SLud  fraudtdently  are  equivalent  to  knowingly.  If  the 
first  were  the  fact  in  the  case — ^namely,  that  he  had  no 
authority — the  case  does  not  apply  to  this  point ;  but  if  he 
had  an  authority  from  his  friend,  whatever  the  goods  were 
sold  for,  his  friend  was  entitled  to,  and  he  had  no  interest 
in  them.  But,  however  that  might  be,  the  next  case  admits 
of  no  doubt.  For  in  1  Ro.  Abr.  100,  pi.  1,  it  was  held,  that 
if  a  man  acknowledge  a  fine  in  my  name,  or  acknowledge 
a  judgment  in  an  action  in  my  name,  of  my  land,  this  shall 
bind  me  for  ever;  and  therefore  I  may  have  a  writ  of  deceit 
against  him  who  acknowledged  it.  So  if  a  man  acknow- 
ledge a  recognizance,  statute-merchant,  or  staple,  there  is 
no  foundation  for  supposing  that  in  that  case  the  person 
acknowledging  the  fine  or  judgment  was  the  same  person 
to  whom  it  was  so  acknowledged.  If  that  had  been  neces- 
sary, it  would  have  been  so  stated ;  but  if  it  were  not  so, 
he  who  acknowledged  the  fine  had  no  interest  in  it.  Again, 
in  1  Ro.  Abr.  95,  1. 25,  it  is  said,  if  my  servant  lease  my 
land  to  another  for  years,  reserving  a  rent  to  me,  and  to 
persuade  the  lessee  to  accept  it,  he  promise  that  he  shall 
enjoy  the  land  without  incumbrances;  if  the  land  be 
incumbered,  &c.  the  lessee  may  have  an  action  on  the  case 
against  my  servant,  because  he  made  an  express  warranty. 
Here  then  is  a  case  in  which  the  party  had  no  interest 
whatever.  The  same  case  is  reported  in  Cro.  Jac  425,  but 
no  notice  is  taken  of  this  point;  probably  because  the 
reporter  thought  it  immaterial  whether  the  warranty  be  by 
the  master  or  servant  And  if  the  warranty  be  made  at  the 
time  of  the  sale,  or  before  the  sale,  and  the  sale  is  upon  the 
faith  of  the  warranty,  I  can  see  no  distinction  between  the 
cases.  The  gist  of  the  action  is  fraud  and  deceit,  and  if 
that  fraud  and  deceit  can  be  fixed  by  evidence  on  one  who 
had  no  interest  in  his  iniquity,  it  proves  his  malice  to  be 
the  greater.  But  it  was  objected  to  this  declaration,  that  if 
there  were  any  fraud,  the  nature  of  it  is  not  stated :  to  this 
the  declaration  itself  is  so  direct  an  answer,  that  the  case 
admits  of  no  other.  The  fraud  is,  that  the  defendant  pro* 
cured  the  plaintiffs  to  sell  goods  on  credit  to  one  whom 
they  would  not  otherwise  have  trusted,  by  asserting  that 
which  he  knew  to  be  false.  Here  then  is  the  fraud,  and 
the  means  by  which  it  was  committed;  and  it  was  done 
with  a  view  to  enrich  Falch  by  impoverishing  the  plaintifis. 
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or,  in  other  words,  by  cheating  tlie  plaintiffs  out  of  their 
goods,  llie  cases  which  I  have  stated,  and  Sid.  146» 
and  1  Keb.  522^  prove  that  the  declaration  states  more  than 
is  necessary;  (or  frauduknter  without  sciens^  or  sciens  yf\t)x- 
ovit  Jrcttidulefiier,  would  be  sufficient  to  support  the  action. 
But,  as  Mr.  J.  Twisden  said  in  that  case,  the  fraud  must  be 
proved.  The  assertion  alone  will  not  maintain  the  action ; 
but  the  plaintiff  must  go  on  to  prove  that  it  was  false,  and 
that  the  defendant  knew  it  to  be  so :  by  what  means  that 
proof  is  to  be  made  out  in  evidence  need  not  be  stated  in 
the  declaration.  Some  general  arguments  were  urged  at 
the  bar,  to  shew  that  mischiefs  and  inconveniences  would 
arise  if  this  action  were  sustained:  for  if  a  man,  who  is 
asked  a  question  respecting  another''s  responsibility,  hesi- 
tate, or  is  silent,  he  blasts  the  character  of  the  tradesman ; 
and  if  he  say  that  he  is  insolvent,  he  may  not  be  able  to 
prove  it.  But  let  us  see  what  is  contended  for:  it  is 
nothing  less  than  that  a  man  may  assert  that  which  he 
knows  to  be  fidse,  and  thereby  do  an  everlasting  injury  to 
his  neighbour,  and  yet  not  be  answerable  for  it.  This  is 
as  repugnant  to  law  as  it  is  to  morality.  Then  it  is  said, 
that  the  plaintiffs  had  no  right  to  ask  the  question  of  the 
defendant.  But  I  do  not  agree  in  that ;  for  the  plaintiffs 
had  an  interest  in  knowing  what  the  credit  of  Falch  was. 
It  was  not  the  inquiry  of  idle  curiosity,  but  it  was  to  govern 
a  very  extensive  concern.  The  defendant  undoubtedly  had 
his  option  to  give  an  answer  to  the  question,  or  not;  but  if 
he  gave  none,  or  said  he  did  not  know,  it  is  impossible  for 
any  court  of  justice  to  adopt  the  possible  inferences  of  a 
suspicious  mind  as  a  ground  for  grave  judgment  All  that 
is  required  of  a  person  in  the  defendant's  situation  is,  that 
be  shall  give  no  answer,  or  that  if  he  do,  he  shall  answer 
according  to  the  truth  as  far  as  he  knows.  The  reasoning 
in  the  case  of  Caggs  v.  Barnard,  which  was  cited  by  the 
plaintiff's  counsel,  is,  I  think,  very  applicable  to  this  part 
of  the  case.  If  the  answer  import  insolvency,  it  is  not 
necessary  that  the  defendant  should  be  able  to  prove  that 
insolvency  to  a  jury;  for  the  law  protects  a  man  in  giving 
that  answer,  if  he  does  it  in  confidence  and  without  malice. 
No  action  can  be  maintained  against  him  for  giviug  such 
an  answer,  unless  express  malice  can  be  proved.  From  the 
circumstance  of  the  law  giving  that  protection,  it  seems  to 
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foUoWy  as  a  necessary  cousequence,  that  the  law  not  only 
gives  sanction  to  the  question,  but  requires  that,  if  it  be 
answered  at  all,  it  shall  be  answered  honestly.  There  is  a 
case  in  the  books,  which,  though  not  much  to  be  relied  on, 
yet  serves  to  shew  tliat  this  kind  of  conduct  has  never  been 
thought  innocent  in  Westminster  Hall.  In  iZ.  v.  Gunston^ 
1  Str.  583,  the  defendant  was  indicted  for  pretending  that 
a  person  of  no  reputation  was  Sir  J.  Thornycraft^  whereby 
the  prosecutor  was  induced  to  trust  him;  and  the  court 
refused  to  grant  a  certiorari^  unless  a  special  ground  were 
laid  for  it  If  the  assertion  in  that  case  had  been  wholly 
innocent,  the  court  would  not  have  hesitated  a  moment 
How  indeed  an  indictment  could  be  maintained. for  that, 
I  do  not  well  understand ;  nor  have  I  learnt  what  became 
of  it.  The  objection  to  the  indictment  is,  that  it  was  merely 
a  private  injury;  but  that  is  no  answer  to  an  action.  And 
if  a  man  will  wickedly  assert  that  which  he  knows  to  be 
false,  and  thereby  draws  his  neighbour  into  a  heavy  loss, 
even  though  it  be  under  the  specious  pretence  of  serving 
his  friend,  I  say  ausis  talibus  istis  nonjura  subserviunt. 

Ashhursty  J.  The  objection  in  this  case,  which  is  to  the 
third  count  in  the  declaration,  is,  that  it  contains  only  a  bare 
assertion^  and  does  not  state  that  the  defendant  had  any 
interest^  or  tliat  he  colluded  with  the  other  party  who  had. 
But  I  am  of  opinion  that  the  action  lies,  notwithstanding 
this  objection.  It  seems  to  me  that  the  rule  laid  down  by 
(a)  3  Bulst.95.   Croke^  J.,  in  Baily  v.  Merrell  (a),  is  a  sound  and  solid 

principle — namely,  that  fraud  without  damage,  or  damage 
without  fraud,  will  not  found  an  action ;  but  where  both 
concur,  an  action  will  lie.  The  principle  is  not  denied  by 
the  other  judges,  but  only  the  application  of  it,  because  the 
party  injured  there,  who  was  the  carrier,  had  the  means  of 
attaining  certain  knowledge  in  his  own  power — namely,  by 
weighing  the  goods ;  and  therefore  it  was  a  foolish  credulity 
against  which  the  law  will  not  relieve.  But  that  is  not  the 
case  here,  for  it  is  expressly  charged  that  the  defendant 
knew  the  falsity  of  the  allegation,  and  which  the  jury  have 
found  to  be  true ;  but  non  constat  that  the  plaintifis  knew  it, 
or  had  any  means  of  knowing  it,  but  trusted  to  the  veracity 
of  the  defendant.  And  many  reasons  may  occur  why  the 
defendant  might  know  that  fact  better  than  the  plaintiffs; 
as  if  there  had  before  this  event  subsisted  a  partnership 
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between  liim  and  Falch,  which  had  been  dissolved:  but  at. 
any  rate  it  is  stated  as  a  fact  that  he  knew  it.  It  is  admitted 
that  a  fraudulent  affirmation,  when  the  party  making  it  has 
an  interest,  is  a  ground  of  action ;  as  in  Risney  v.  Selby  (a),  (<>)  Salk.  211. 
which  was  a  false  affirmation  made  to  a  purchaser  as  to  the 
rent  of  a  farm  which  the  defendant  was  in  treaty  to  sell  to 
him.  But  it  was  argued  that  the  action  lies  not,  unless 
where  the  party  making  it  has  an  interest,  or  colludes  with 
one  who  has.  I  do  not  recollect  that  any  case  was  cited 
which  proves  such  a  position ;  but  if  there  were  any  such 
to  be  found,  t  should  not  hesitate  to  say  tliat  it  could  not  be 
law;  for  I  have  so  great  a  veneration  for  the  law  as  to 
suppose  that  nothing  can  be  law  which  is  not  founded  in 
common  sense  or  common  honesty.  For  the  gist  of  the 
action  is  the  injury  done  to  the  plaintiff,  and  not  whether  the 
defendant  meant  to  be  a  gainer  by  it:  what  is  it  to  the 
plaintiff  whether  the  defendant  was  or  was  not  to  gain  by 
it?  the  injury  to  him  is  the  same.  And  it  should  seem  that 
it  ought  more  emphatically  to  lie  against  him,  as  the  malice 
is  more  diabolical,  if  he  had  not  the  temptation  of  gain. 
For  the  same  reason,  it  cannot  be  necessary  that  the  de- 
fendant should  collude  with  one  who  has  an  interest.  But 
if  collusion  were  necessary,  there  seems  all  the  reason  in 
the  world  to  suppose  both  interest  and  collusion  from  the 
nature  of  the  act;  for  it  is  to  be  hoped  that  there  is  not  to 
be  found  a  disposition  so  diabolical  as  to  prompt  any  man 
to  injure  another  without  benefiting  himself.  But  it  is  said, 
that  if  this  be  determined  to  be  law,  any  man  may  have  an 
action  brought  against  him  for  telling  a  lie  by  the  crediting 
of  which  another  happens  eventually  to  be  injured.  But 
this  consequence  by  no  means  follows ;  for  in  order  to  make 
it  actionable,  it  must  be  accompanied  with  the  circumstances 
averred  in  this  count,  namely,  that  the  defendant,  *^  intend- 
ing to  deceive  and  defraud  the  plaintiffs,  did  deceitfully 
encourage  and  persuade  them  to  do  the  act,  and  for  that 
purpose  made  the  false  affirmation,  in  consequence  of  which 
they  did  the  act.^  Any  lie  accompanied  with  those  circum- 
stances, I  should  clearly  hold  to  be  the  subject  of  an  action; 
bat  not  a  mere  lie  thrown  out  at  random  without  any  inten- 
tion of  hurting  anybody,  but  which  some  person  was  foolisk 
enough  to  act  upon :  for  the  qtio  animo  is  a  great  part  of  the 
gist  of  the  action.    Another  argument  which  has  been  made 
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use  of  is,  that  this  is  a  new  case,  and  that  there  is  no  pre^ 
cedent  of  such  an  action.  Where  cases  are  new  in  their 
principle^  there  I  admit  that  it  is  necessary  to  have  recourse 
to  legislative  interposition  in  order  to  remedy  the  grievance: 
but  where  the  case  is  only  new  in  the  instance^  and  the  only 
question  is  upon  the  application  of  a  principle  recognized 
in  the  law  to  such  new  case,  it  will  be  just  as  competent  to 
courts  of  justice  to  apply  the  principle  to  any  case  which 
may  arise  two  centuries  hence  as  it  was  two  centuries  ago : 
if  it  were  not,  we  ought  to  blot  out  of  our  law  books  one 
fourth  part  of  the  cases  that  are  to  be  found  in  them.  The 
same  objection  might,  in  my  opinion,  have  been  made  with 
much  greater  reason  in  the  case  of  Coffffs  v.  Barnard;  for 
there  the  defendant,  so  &r  from  meaning  an  injury,  meant 
a  kindness,  though  he  was  not  so  careful  as  he  should  have 
been  in  the  execution  of  what  he  undertook.  And,  indeed, 
the  principle  of  the  case  does  not,  in  my  opinion ,  seem  so 
clear  as  that  of  the  case  now  before  us,  and  yet  that  case 
has  always  been  received  as  law.  Indeed,  one  great  reason, 
perhaps,  why  this  action  has  never  occurred,  may  be  that  it 
is  not  likely  that  such  a  species  of  fraud  should  be  practised 
unless  the  party  is  in  some  way  interested.  Therefore  I 
think  the  rule  for  arresting  the  judgment  ought  to  be 
discharged. 

Lord  Kenyon^  C.  J. — I  am  not  desirous  of  entering 
very  fully  into  the  discussion  of  this  subject,  as  the  argu- 
ment comes  to  me  quite  exhausted  by  what  has  been  said 
by  my  brothers.  But  still  I  will  say  a  few  words  as  to  the 
grounds  upon  which  my  opinion  is  formed.  All  laws  stand 
on  the  best  and  broadest  basis  which  go  to  enforce  moral 
and  social  duties,  though  indeed  it  is  not  every  moral 
and  social  duty  the  neglect  of  which  is  the  ground  of  an 
action.  For  there  are,  which  are  called  in  the  civil  law, 
duties  of  imperfect  obligation,  for  the  enforcing  of  which 
no  action  lies.  There  arc  many  cases  where  the  pure  effu- 
sion of  a  good  mind  may  induce  the  performance  of  par- 
ticular duties,  which  yet  cannot  be  enforced  by  municipal 
laws.  But  there  are  certain  duties,  the  non-performance 
of  which  the  jurisprudence  of  this  country  has  made  the 
subject  of  a  civil  action.  And  I  find  it  laid  down  by  the 
(a)  Com.  Dig.  Lord  C,  B.  Comyns  (a),  that  "  an  action  upon  the  case  for 
upon  the  caw  for  ^  dcceit  Ues  wheu  a  man  does  any  deceit  to  the  damage  of 

a  deceit.**  A.  J. 
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another.'"  He  has  not,  indeed,  cited  any  authority  for  this 
opinion ;  but  his  opinion  alone  is  of  great  authority ;  since 
he  was  considered  by  his  cotemporaries  as  the  most  able 
lawyer  in  Westminster  Hall.  Let  us,  however,  consider 
whether  that  proposition  is  not  supported  by  the  invariable 
principle  in  all  the  cases  on  this  subject.  In  S  Bulstr.  95, 
it  was  held  by  Croke,  J.,  that  *'  fraud  without  damage,  or 
damage  without  fraud,  gives  no  cause  of  action :  but  where 
these  two  do  concur,  there  an  action  lieth.''  It  is  true,  as 
has  been  already  observed,  that  the  judges  were  of  opinion 
in  that  case  that  the  action  did  not  lie  on  other  grounds. 
But  consider  what  those  grounds  were.  Dodderidge^  J., 
said, ''  If  we  shall  give  way  to  this,  then  every  carrier  would 
have  an  action  upon  the  case :  but  he  shall  not  have  any 
action  for  this,  because  it  is  merely  his  own  default  that  he 
did  not  weigh  it.^*  Undoubtedly  where  the  common  pru« 
dence  and  caution  of  man  are  sufficient  to  guard  him,  the 
law  will  not  protect  him  in  his  negligence.**  And  in  that  (•)0nthi8pria- 
case,  as  reported  in  Cro.  Jac.  886,  the  negligence  of  the  p^^/j^v^ 
plainti£F  himself  was  the  cause  for  which  the  court  held  that  Fowler,  3  Mee 
the  action  was  not  maintainable.  ^J'hen  how  does  the  prin- 
ciple of  that  case  apply  to  the  present?  There  are  many 
situations  in  life,  and  particularly  in  the  commercial  world, 
where  a  man  cannot  by  any  diligence  inform  himself  of  the 
degree  of  credit  which  ought  to  be  given  to  the  persons 
with  whom  he  deals ;  in  which  cases  he  must  apply  to  those 
whose  sources  of  intelligence  enable  them  to  give  that 
information.  The  law  of  prudence  leads  him  to  apply  to 
them,  and  the  law  of  morality  ought  to  induce  them  to  give 
the  information  required.  In  the  case  oiBidstrode^  the  carrier 
might  have  weighed  the  goods  himself;  but  in  this  case  the 
plaintiff  had  no  means  of  knowing  the  state  of  Falch's 
credit,  but  by  an  application  to  his  neighbours.  The  same 
observation  may  be  made  to  the  cases  cited  by  the  defend- 
ant's counsel  respecting  titles  to  real  property.  For  a 
person  does  not  have  recourse  to  common  conversations  to 
know  the  title  of  an  estate  which  he  is  about  to  purchase : 
but  he  may  inspect  jlie  title^eeds ;  and  he  does  not  use 
common  prudence  if  he  rely  on  any  other  security.  In  the 
ease  in  Bulstrodey  the  court  seemed  to  consider  that  damnum 
and  injuria  are  the  grounds  of  this  action;  and  they  all 
admitted  that,  if  they  had  existed  in  that  case,  the  action 
would  have  lain  there;  for  the  rest  of  the  judges  did  not 


70 


PASLEY   v.    FREEMAN. 


controvert  the  opiDion  of  Croke^  J.,  but  denied  the  applica-^ 
tion  of  It  to  that  particular  case.  Then  it  was  contended 
here  that  the  action  cannot  be  maintained  for  telling  a 
naked  lie :  but  that  proposition  is  to  be  taken  sub  modo. 
If,  indeed,  no  injury  is  occasioned  by  the  lie,  it  is  not 
actionable :  but  if  it  be  attended  with  a  damage,  it  then 
becomes  the  subject  of  an  action.  As  calling  a  woman  a 
whore,  if  she  sustain  no  damage  by  it,  is  not  actionable : 
but  if  she  lose  her  marriage  by  it,  then  she  may  recover 
satisfaction  in  damages.  But  in  this  case  the  two  grounds 
of  the  action  concur :  here  are  both  the  damnum  et  injuria. 
The  plaintiffs  applied  to  the  defendant,  telling  him  that 
they  were  going  to  deal  with  Falch,  and  desiring  to  be 
informed  of  his  credit,  when  the  Aeieniscatfraudulentiy,  and 
knowing  it  to  be  otherwise,  and  witJi  a  design  to  deceive  the 
plaintiffs, -made  the  false  affirmation  which  is  stated  on  the 
record,  by  which  they  sustained  a  considerable  damage. 
Then  can  a  doubt  be  entertained  for  a  moment  but  that  this 
is  injurious  to  the  plaintiffs  ?  If  this  be  not  an  injury,  I 
do  not  know  how  to  define  the  word.  Then  as  to  the  loss, 
this  is  stated  in  the  declaration,  and  found  by  the  verdict. 
Several  of  the  words  stated  in  this  declaration,  and  particu* 
larly  ^^fraudulenter^^  did  not  occur  in  several  of  the  cases 
cited.  It  is  admitted  that  the  defendant's  conduct  was 
highly  immoral,  and  detrimental  to  society.  And  I  am  of 
opinion  that  the  action  is  maintainable,  on  the  grounds  of 
deceit  in  the  defendant  and  injury  and  loss  to  the  plaintiffs. 
Rule  for  arresting  the  judgment  discharged. 


As  to  the  effect  produced  by  thiji  cele- 
brated decision  on  the  operation  of  the 
Statute  of  Frauds,  and  by  St.  9,  G.  4,  c.  14, 
sec.  6,  upon  the  class  of  cases  of  which 
this  is  the  leading  one,  see  the  note  to 
Chandehr  y.  Lopus,  ante,  vol.  i.  p.  79.  It 
is  shewn  in  the  same  note  from  the  cases 
of  Foster  v.  Charles,  6  Bingh.  396 ;  7  Bingh. 
108  ;  Corbet  v.  Broum,  8  Bingh.  433  ;  and 
Poim  V.  Walter,  3  B.  €i  Ad.  122,  that,  in 
order  to  prove  such  fraud  as  will  sustain 
this  action,  it  is  only  necessary  to  shew 
that  what  the  defendant  asserted  was  false 
within  his  own  knowledge,  and  occasioned 
damage  to  the  plaintiff,  a  point  which  had 
been  much  mooted  in  Haycrajt  v.  Creasy, 
2  E.  92. 


The  expression  of,  opinion  by  the  court 
in  the  principal  case,  that  the  novelty  of 
the  action  is  no  objection,  the  injury  being 
clearly  shewn  to  exist,  is  cited  in  the 
note  to  Ashhy  y.  White,  ante,  vol.  i.  131. 
In  the  late  case  of  LangriJge  v.  Levy,  2 
Mee  &  Welsh.  5 1 9,  the  Court  of  Exche- 
quer carried  the  principle  of  Pasley  v. 
Freeman  somewhat  further.  It  was  an 
action  for  falsely  and  fraudulently  war* 
ranting  a  gun  to  have  been  made  by 
Nock,  and  to  be  a  good,  safe,  and 
secure  gun,  and  selling  it  as  such  to 
the  plaintiff's  father,  for  the  use  of  him^ 
self  and  sons ;  one  of  whom  (the  plaintiff) 
confiding  in  the  warranty,  used  the  gun, 
whereupon  it    burst,  and    injured    him. 
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The  aclion  was  held  to  be  miunUinable. 
**  If,"  said  Parke,  B.,  delivering  judgment, 
"  it  (the  gun)  had  been  delivered  by  the 
defendant  to  the  plaintiff  for  the  purpose 
of  being  used  by  Aim,  with  an  accompany- 
ing representation  to  him,  that  he  might 
safely  so  use  it ;  and  the  plaintiff  had 
acted  on  the  ftuth  of  its  being  true,  and 
had  received  damage  thereby ;  then  there 
ifl  no  question  but  that  an  action  would 
have  lain  on  the  principle  of  a  numerous 
class  of  cases,  of  which  the  leading  one  is 
Pttdey  T.  Freeman^  which  principle  is,  that 
a  mere  naked  falsehood  is  not  enough  to 
give  a  right  of  action  :  but  that  it  is  so  if  it 
be  a  falsehood,  told  with  the  intention  that 
it  should  be  acted  on  by  the  party  injured, 
and  that  act  must  produce  damage  to  him. 
If,  instead  of  being  delivered  to  the  plain- 
tiff immediatefyt  the  instrument  had  been 
placed  in  the  hands  of  a  third  person, /or 
the  purpote  of  being  delivered  to,  and  then 
med  by,  the  plaint^,  the  like  ftdse  repre- 
sentation being  knowingly  made  to  the 
intermediate  person,  to  be  communicated 


to  the  plaintiff, and  the  plaintiff  had  acted 
upon  it,  there  can  be  no  doubt  but  that 
the  principle  would  equally  apply,  and 
the  plaintiff  would  have  had  his  remedy 
for  the  deceit,  nor  can  it  make  any  differ- 
ence«  that  the  third  person  alto  was  in- 
tended by  the  defendant  to  be  deceived  ; 
nor  does  there  seem  to  be  any  substantial 
distinction,  if  the  instrument  be  delivered 
in  order  to  be  so  used  by  the  plaintiff, 
though  it  does  not  appear  that  the  de- 
fendant intended  the  false  representation 
itself  to  be  communicated  to  him.  There 
is  a  false  representation  made  by  the  de- 
fendant, with  a  view  that  the  plaintiff  should 
use  the  instrument  in  a  dangerous  ttfoy;  and 
unless  the  representation  had  been  made, 
the  dangerous  act  would  never  have  been 
done." 

This  is  a  remarkable  case ;  it  affords  an 
instance  in  which  a  party  may  bring  an 
action  for  the  consequences  of  a  breach 
of  contract,  who  was  not  the  contraclee, 
and  could  not  have  sued  upon  the  con- 
tract. 


DOE  d.  RIGGE  V.  BELL. 


MICH.^Si  G.  3. 


[rbpobted  5  T.  R.  471.] 


If  a  landlord  lease  for  seven  years  by  parol,  and  agree  that  the 
tenant  shall  enter  at  Lady-day  and  quit  at  Candlemas, 
though  the  lease  he  void  by  the  statute  of  frauds  as  to  the 
duration  of  the  term,  the  tenwit  holds  under  the  terms  of  the 
lease  in  other  respects;  and  therefore,  the  landlord  can  only 
put  an  end  to  the  tenancy  at  Candlemas^ 

This  ejectment  was  on  the  demise  of  T.  Rigge,  guardian 
of  H.  and  M.  Rigge,  infants.  At  the  trial  at  the  last  assizes 
at  York,  before  the  Lord  Chief  Baron,  it  appeared,  that  in 
January,  1790,  Wilkinson,  as  agent  for  the  lessor  of  the 
plaintiff,  let  the  farm  in  question,  called  Hague's  farm,  to 
the  defendant  for  seven  years,  by  parol.  The  defendant 
was  to  enter  when  the  former  tenant  quitted,  namely,  on 
the  land  at  old  Lady-day,  and  Uie  house  on  the  25th  of 
May  following ;  and  he  was  to  quit  at  Candlemas.  The 
defendant  entered  accordingly,  and  paid  rent.  A  notice  to 
quit  at  Lady-day  last  was  served  on  tlie  22d  of  September, 
1792.  It  was  also  proved  that  both  the  daughters  of  the 
lessor  of  the  plaintiff  were  above  fourteen. 

The  defendant's  counsel  objected,  first,  that  the  notice  to 
quit  was  insufficient;  the  holding  being  from  Candlemas, 
and  the  notice  requiring  the  defend:int  to  quit  at  Lady-day: 
2dly.  That  the  lessor  of  the  plaintiff  claimed  as  guardian  in 
socage  to  his  daughters,  who  were  both  above  the  age  of 
fourteen.     And  the  plaintiff  was  nonsuited. 

Chambre,  on  a  former  day,  obtained  a  rule,  calling  on  the 
defendant  to  shew  cause  why  this  nonsuit  should  not  be  set 
aside.  As  to  the  first  objection,  he  said,  this  was  a  holding 
from  Lady-day,  and  that,  therefore,  the  notice  to  quit  was 
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regular ;  and  as  to  the  second,  he  produced  an  affidavit,  in 
which  it  was  stated,  that  one  of  the  daughters  of  the  lessor 
of  the  plaintiff  was  under  fourteen  years  of  age. 

CockeUy  Serjeant,  and  Walton^  were  now  to  have  shewn 
cause  against  the  rule;  but 

LaWj  Chambr€y  and  Barrow^  were  desired  to  answer  the 
first  objection ;  as  to  which  they  argued,  that  as  that  agree- 
ment for  seven  years  was  void  by  the  Statute  of  Frauds,  it 
being  by  parol,  the  defendant  must  be  considered  as  tenant 
from  year  to  year,  that  year  commencing  at  Lady-day  when 
he  entered;  and  that  consequently  the  notice  to  quit  at 
Lady-day,  served  more  than  half  a  year  before,  was  regular. 

Lord  KenyoHj  Ch.  J.  Though  the  agreement  be  void  by 
the  Statute  of  Frauds  as  to  the  duration  of  the  lease,  it  must 
regulate  the  terms  on  which  the  tenancy  subsists  in  other 
respects,  as  to  the  rent,  the  time  of  the  year  when  the  tenant 
is  to  quit,  &C.  So  where  a  tenant  holds  over  after  the 
expiration  of  his  term,  without  having  entered  into  any 
new  contract,  he  holds  upon  the  former  terms.  Now,  in 
this  case,  it  was  agreed  that  the  defendant  should  quit  at 
Candlemas ;  and  though  the  agreement  is  void  as  to  the 
number  of  years  for  which  the  defendant  was  to  hold,  if  the 
lessor  choose  to  determine  the  tenancy  before  the  expira- 
tion of  the  seven  years,  he  can  only  put  an  end  to  it  at 
Candlemas. 

Rule  discharged. 

See  Richardson  v.  Gifford,  2  Ad.  &  £11.  62 ;  Beak  v. 
Sanders,  S  Bingh.  N.  C.  850 ;  and  the  note  to  the  next  case* 


CLAYTON  V.  BLAKEY. 


MICH.S9  G.  3. 


[R£P0RTBD  8  T.  R.  8.] 


Though  by  the  Statute  of  Frauds  it  is  enacted  that  all  leases  by 
parolf  for  more  than  three  years^  s/udl  have  the  effect  of 
estates  at  will  only^  such  a  lease  may  be  made  to  enure  as  a 
tenancy  from  year  to  year. 

This  was  an  action  against  a  tenant  for  double  rent,  for 
holding  over  after  the  expiration  of  his  term,  and  a  regular 
notice  to  quit.  The  first  count  of  the  declaration  stated  a 
holding  under  a  certain  term,  determinable  on  the  12th  of 
May  then  past;  and  other  counts  stated  a  holding  from 
year  to  year,  determinable  at  the  same  period.  It  appeared 
in  evidence,  that  the  defendant  had  held  the  premises  for 
two  or  three  years,  under  a  parol  demise  for  twenty-one 
years  from  the  day  mentioned,  to  which  the  notice  to  quit 
referred ;  and  the  Statute  of  Frauds  directing  that  any  lease 
for  more  than  three  years,  not  reduced  into  writing,  shall 
operate  only  as  a  tenancy  at  will,  it  was  contended,  at  the 
trial  of  the  last  assizes  for  Northumberland,  that  the  holding 
should  have  been  stated  according  to  the  legal  operation  of 
it,  as  a  tenancy  at  will ;  and  as  there  was  no  count  adapted 
to  that  statement,  that  the  plaintiff  ought  to  be  nonsuited. 
Rookej  J.,  however,  considering  that  it  amounted  to  a 
tenancy  from  year  to  year,  overruled  the  objection,  and  the 
plaintiff  obtained  a  verdict. 

Wood  now  moved  to  set  aside  the  verdict,  on  the  ground 
of  a  misdirection,  relying  upon  the  positive  words  of  the 
statute. 

Lord  Ketiyon,  Ch.  J.  The  direction  was  right,  for  such 
a  holding  now  operates  as  a  tenancy  from  year  to  year. 
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The  meaning  of  the  statute  was,  that  such  an  agreement 
should  not  operate  as  a  term ;  but  what  was  then  considered 
as  a  tenancy  at  will,  has  since  been  properly  construed  to 
enure  as  a  tenancy  from  year  to  year. 

Per  Curiam^  Rule  refused. 


These  two  cases,  although  loudly  im* 
pugned  by  Mr.  Watkins,  in  his  able  little 
treatise  on  conveyancing,  have  never  since 
been  invalidated  by  judicial  decision.  Nor 
does  either  of  them  seem  inconsistent 
with  the  Statute  of  Frauds.  That  statute 
enacts  in  sec.  1, "  That  all  leases,  estates, 
interests  of  freehold,  or  terms  of  years, 
or  any  uncertain  interest  of,  in,  to;  or 
out  of,  any  messuages,  manors,  lands, 
tenements,  or  hereditaments,  made  or 
created  by  livery  and  seisin  only,  or  by 
parol,  and  not  put  in  writing  and  signed 
by  the  parties  so  making  and  creating  the 
same,  or  their  agents  thereunto  lawfully 
authorised  by  writing,  shall  have  the  foree 
and  effect  of  leases  or  estates  at  will 
only,  and  shall  not  either  in  law  or  equity 
be  deemed  or  taken  to  have  any  other  or 
greater  force  or  effect,  any  consideration 
for  making  such  parol  leases  to  the  con- 
trary notwithstHndtng." 

Sec.  2.  "  Except,  nevertheless,  all  leases 
not  exceeding  the  term  of  three  years 
from  the  making  thereof,  whereupon  the 
rent  reserved  to  the  landlord  during  such 
term  shall  amount  to  two -third  parts  at 
least  of  the  value  of  the  thing  demised.*' 

Now  it  is  clear,  that  the  words  of  these 
sections  are  satisfied  by  holding,  that  a 
parol  demise  fur  more  than  three  years, 
creates,  in  the  fir$l  instance,  an  estate  at 
will,  strictly  so  called,  which  estate  at 
will,  when  once  created,  may,  like  any 
other  estate  at  will,  be  changed  into  a 
tenancy  from  year  to  year,  by  payments 
of  rent,  or  other  circumstances  indicative 
of  an  intention  to  create  such  yearly  te- 
nancy ;  and  this  perhaps  is  all  which  was 
decided  by  the  two  cases  in  the  text,  for  in 
Doe  V.  Belly  y^e  are  expressly  told,  that  Me 
defendant  hdd  paid  rent.  And  though  in 
Clm/tonY.  Blakey  there  is  no  express  mention 
of  rent  having  been  paid,  yet,  as  the  tenant 
had  been  in  possession  for  three  years,  and 


that,  under  a  rent,  (for  the  action  was  for 
double  rent,)  it  is  more  than  probable 
that  some  payment  of  rent  had  taken 
place  during  that  period.  Indeed,  to  deny 
to  such  a  payment  the  effect  of  creating  a 
tenancy  from  year  to  year,  in  cases  where 
the  letting  was  by  parol  for  more  than 
three  years,  would  be  to  contravene, 
rather  than  obey,  the  enactment  of  the 
Statute  of  Frauds,  since  that  act  evidently 
means  that  such  a  parol  lease  shall  enure 
in  every  respect  as  a  lease  at  will.  Now 
one  of  the  incidents  of  a  lease  at  will  is 
its  convertibility,  by  payment  of  rent, 
into  a  tenancy  from  year  to  year.  See 
Doe  V.  WV/fer,  7  T.  R.478  ;  Roey.  Reeg, 
2  Bl.  1171;  and  see7  Bingh.  458,  uln,per 
Tindal,  C.  J., "  If  a  party  enters  and  pays, 
or  promises  to  pay,  a  rent  certain,  or 
settles  it  in  account,  (see  Cox  v.  Beni 
5  Bingh.  185,)  a  new  agreement  may  be 
presumed,  under  which  the  landlord  may 
have  a  right  to  distrain."  But  the  .de« 
cisions  (it  is  believed)  have  not  gone  so 
far  as  to  establish,  that  a  parol  lease  for 
more  than  three  years  at  a  fixed  rent  will, 
without  any  other  circumstance,  create  an 
interest  from  year  to  year,  so  as  to  give  the 
tenant  a  right  to  enter  indefeasible  except 
by  six  montbs^nolice  ending  with  ike  expi- 
ration of  the  year.  Such  a  construction 
would,  perhaps,  be  incompatible  with  the 
strict  letter  of  the  Statute  of  Frauds  ;  nor 
(it  is  believed)  has  it  ever  been  held,  that 
a  parol  demise  for  more  than  three  years, 
at  a  fixed  rent,  even  when  coupled  with  the 
lessee's  entry  under  it,  will^  before  pay- 
ment or  acknowledgment  in  account  of 
any  part  of  the  rent  reserved,  have  the 
effect  of  rendering  him  tenant  from  year  to 
year.  Indeed  the  contrary  appears  in- 
volved in  the  late  case  ofDoidge  v.  Botvers, 
2  Mee  &Wel8b.d65,where  persons  entered 
under  a  lease  for  seven  years,  not  signed 
by  the  lessor,  and,  therefore,  inoperative 
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under  the  Statute  of  Frauds :  payments  of 
rent  were  made  ;  but  not  being  shewn  to 
have  been  with  the  assent  of  one  of  the 
three^  it  was  held,  that,  as  against  her, 
there  was  no  evidence  of  a  tenancy  from 
year  to  year,  she  not  having  resided  a 
year  on  the  prembes  ;  Parke,  B.,  saying, 
"  Undo'  the  original  contract  no  demise 
could  be  created^  but  a  mere  tenancy  at  will. 
Then  in  order  to  constitute  a  new  tenancy, 
it  must  be  shewn,  that  all  the  three  parties 
agreed  to  vary  it  by  a  new  contract  for  a 
tenancy  from  year  to  year.*  See  Denn  v. 
Feamside,  1  Wils.  176  ;  Goodtitley,  Her- 
bert, 4  T.  R.  680. 

Tenancies  from  year  to  year  seem  to 
have  owed  their  origin  to  the  preva* 
lence  of  a  strong  and  very  natural  feel- 
ing of  the  justice  and  good  policy  of 
allowing  a  tenant  who  has  sowed  to  reap. 
This  feeling  manifested  itself  during  the 
earliest  ages  of  our  law  in  the  doctrine  of 
emblements,  which  entitled  a  tenant  at 
will  to  the  crops  he  had  sowed,  and  gave 
him  free  ingress  and  egress  to  reap  and 
carry  them,  afler  the  determination  of  his 
tenancy  by  the  landlord.  (See  Litt.  sec. 
68,  and  i&e  Commentary.)  Now  the  land 
could  have  been  but  of  very  little  value  to 
the  landlord  while  covered  with  crops 
belonging  to  his  late  tenant  and  subject 
to  such  a  right  of  entry  ;  and  to  give  those 
crops  and  that  right  of  entry  to  a  tenant 
at  will  was  in  effect  to  say  that  his  enjoy* 
ment  of  the  land  should  not  be  put  an 
end  to  by  the  determination  of  the  land- 
lord's will  respecting  his  estate  in  it.  But 
people  were  apt  to  confound  the  distinc- 
tion between  the  right  to  the  enjoyment 
and  the  right  to  the  estate  ;  and  seeing 
that  the  landlord  could  not  arbitrarily  put 
an  end  to  the  former,  they  concluded 
that  he  was  similarly  restrained  as  to  the 
latter.  '*  So  long  ago,'*  says  Lord  Kenyon, 
in  Doe  d.  Martin  v.  Watts,  7  T.  R.  85.,  '*  as 
the  time  of  the  year-books,  it  was  held 


that  a  general  occupation  was  an  occupa- 
tion from  year  to  year,  and  that  the  tenant 
could  not  be  turned  out  of  possession 
without  a  reasonable  notice  to  qidL^  The 
passage  in  the  year-books  referred  to  by  his 
lordship,  is  13  Hen.  8, 15  b,  uln,  per  Wilby, 
"  Si  le  lessor  ne  done  a  luy  garmr  devant 
le  demy  an  il  justifiera  tit  auler  an  et  isimt 
de  an  in  an^  And  it  was  better  for  the 
lessor  himself  to  establish  thb  custom, 
since  a  late  tenant  at  will  entitled  to  em- 
blements would  have  had  the  whole  pro- 
fits of  the  land,  from  the  determination  of 
the  will  till  the  harvesting  of  the  crops, 
without  paying  any  rent  for  it ;  whereas 
the  tenant  from  year  to  year  pays  rent 
until  the  day  on  which  he  quits  the  pro- 
mises. It  is  now  well  settled,  that  the 
reasonable  notice  to  qmt  to  which  the  tenant 
is  entitled,  is  half-a-year's  notice,  ending 
with  the  period  at  which  his  tenancy  com- 
menced.   Doe  V.  Porter,  3  T.  R.  13* 

There  is  no  doubt,  however,  that  a 
tenancy  at  wiU,  strictly  speaking,  may  still 
be  created.  It  may  be  so  by  express 
words,  Richardson  v.  Langridge,  4  Taunt. 
128  ;  Cudlip  v.  Bundle,  4  Mod.  9  ;  iZ.  v. 
FiiUmgley,  Cald.  569.  A  person  who  holds 
rent  free  by  the  permission  of  the  owner 
is  a  tenant  at  will.  R,  v.  Collett,  Russ.  & 
Ry .  C.  C.  498 ;  er.  gr.,  a  minister  placed 
in  possession  by  trustees  for  the  congre- 
gation. Doe  V.  Jones,  10  B.  &  C.  718; 
tfide  tamen  Wilkinson  v.  MaUn,  2  Tyrwh. 
544.  So  a  person  entering  under  an 
agreement  to  purchase,  or  for  a  lease,  and 
who  has  not  paid  rent.  See  Regnart  v. 
Porter,  7  Bingh.  451.  Doe  v.  Miller,  5  C. 
&  P.  595.  On  payment  of  rent,  however, 
he  becomes  tenant  from  year  to  year. 
Mann  v.  Lovejoy,  R.  &  M.  355.  It  has 
already  been  shown  in  the  notes  to  Keeck 
V.  Htdl,  that  there  are  certain  cases  in 
which  a  mortgagor  in  possession  becomea 
tenant  at  will  to  the  mortgagee. 


GEORGE  V.  CLAGETT. 


TRINITr.-^37  GEO.  8. 


[rxpoetsd  7  T.  E.y  859.] 


If  a  factor  sells  goods  as  his  ovotiy  and  the  buyer  knows  nothing 
of  any  principal^  the  buyer  may  set  off  any  demand  he  may 
have  on  the  factor  against  the  demand  for  the  goods  made 
by  the  principal. 

On  the  trial  of  this  action,  which  was  assumpsit  for  goods 
sold  and  delivered  to  the  amount  of  1421  Is.  9d.y  before 
Lord  Kenyon  at  the  Guildhall  Sittings,  the  case  appeared 
to  be  this :  The  plaintiff,  a  clothier  at  Frome,  employed 
Messrs.  Rich  and  Heapy  in  London,  Blackwell-hall  factors, 
as  his  factors  under  a  commission  del  credere,  who,  besides 
acting  as  factors,  bought  and  sold  great  quantities  of  woollen 
cloths  on  their  own  account,  all  their  business  being  carried 
on  at  one  warehouse.  The  factors  sold  at  twelve  months' 
credit,  and  were  allowed  two  and  a  half  per  cent.  On  the 
30th  of  September,  1795,  Delvalle,  a  tobacco  broker,  and 
who  bad  been  in  habits  of  dealing  with  the  defendants, 
bought  several  parcels  of  tobacco  of  them,  and  gave  them  in 
payment  a  bill  of  exchange  for  1198Z.  16«.,  drawn' by  one 
Fisher  on  Rich  and  Heapy,  on  the  24th  of  September, 
1795,  payable  two  months  after  date  to  J.  Stafford,  who 
indorsed  to  Delvalle,  who  indorsed  it  over  to  the  defend- 
ants, it  having  been  previously  accepted  by  Rich  and 
Heapy.  On  the  12th  of  October,  1795,  the  defendants 
bought  a  quantity  of  woollen  cloths  for  exportation  of  Rich 
and  Heapy,  amounting  to  1237/.  18^.  Sd.  at  twelve  months' 
credit ;  the  goods  were  taken  out  of  one  general  mass  in 
Rich  and  Heapy^s  warehouse ;  Rich  and  Heapy  made  out 
a  bill  of  parcels  for  the  whole  in  their  own  names,  and  the 
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defendants  did  not  know  that  any  part  of  the  goods  be- 
longed to  the  plaintiff.  Ekurly  in  November,  1795,  Rich 
and  Heapy  became  bankrupts ;  and  afterwards,  on  the  20th 
of  the  same  month,  the  plaintiff  gave  the  defendants  notice 
not  to  pay  Rich  and  Heapy  for  certain  cloths  specified,  part 
of  the  above,  amounting  to  14SL  Is.  9^.,  they  having  been 
his  property,  and  having  been  sold  on  his  account  by  Rich 
and  Heapy  on  commission.  The  question  was,  Whether 
the  defendants  were  or  were  not  entitled  to  set  off  their 
demand  against  Rich  and  Heapy  on  the  bill  of  exchange, 
on  the  ground  that  the  defendants  dealt  with  them  as  priti- 
cipals;  Lord  Kenyan  was  of  opinion  that  they  were,  as 
well  on  principle  as  on  the  authority  of  Rabone  v.  JVil- 
liams  (a) ;  and  a  verdict  was  accordingly  found  for  the 
defendants. 

A  rule  having  been  obtained,  calling  on  the  defendants 
to  show  cause  why  the  verdict  should  not  be  set  aside,  and 
a  new  trial  had,  on  the  authority  of  the  case  of  Estcott  v. 
Miltoard.  Co.  Bank  Laws,  S36. 

Gibbs  and  GUes  were  now  to  have  shown  cause  against 
that  rule :  but 

Erskine  and  Walton  were  called  upon  to  support  it. 
(6)2Str.  1182.  They  relied  on  the  cases  of  Scrimshire  v.  Alderton{h\  and 
Estcott  V.  Milward  as  reported  in  Co.  Bank  Laws,  to  show 
that  under  the  circumstances  of  this  case  the  principal 
might  resort  to  the  buyer  at  once,  he  having  given  notice 
before  actual  payment  by  the  defendants  to  the  factors. 

But  a  more  accurate  note  of  the  case  of  Estcott  v.  Mil- 
ward  (c)  having  now  been  obtained  from  Mr.  J.  Buller^ 
before  whom  that  cause  was  tried,  and  read  : 

(a)  Rabone,  jun,  v.  WUliamSt  Midx.  Sittings  after  Mich.,  1785 ;  which  was  thus  stated: — 
Action  for  the  value  of  goods  sold  to  the  defendant  by  means  of  the  house  of  Rabone,  sen.  and  Co* 
at  Exeter,  factors  to  the  plaintiff.  The  defendant,  the  vendee  of  the  goods,  set  off  a  debt  duo  to 
him  from  Rabone  and  Co.  the  fiictors,  upon  another  account,  alleging  that  the  plaintiff  had  not 
appeared  at  all  in  the  transaction,  and  that  credit  had  been  given  by  Rabone  and  Co.,  the  factors, 
and  Dot  by  the  plaintiff.  Lord  Mantfield,  Ch.  J. — '■^  Where  a  factor,  dealing  for  a  principal,  but 
concealing  that  principal,  delivers  goods  in  his  own  name,  the  person  contracting  with  him  has 
right  to  consider  him  to  all  intents  and  purposes  aa  the  principal ;  and  though  the  real  principal  may 
appear,  and  bring  an  action  upon  that  contract  against  the  purchaser  of  the  goods,  yet  that  purchaser 
may  set  off  ony  claim  he  may  have  against  the  factor  in  answer  to  the  demand  of  the  principal. 
This  has  been  long  settled.*'  Upon  this  opinion,  the  rest,  being  a  mere  matter  of  account,  was 
referred.  In  Bayley  v.  Morley^  London  Sittings  after  Mich.  1788,  Lord  Kenyon  recognised  the 
law  of  this  case. 

(e)  London  Sittings  af\er  Mich.  1783.  Action  for  goods  sold.  The  goods  were  sold  hyFarrar, 
a  corn-factor,  who  gave  no  account  of  the  sale  to  the  plaintiff,  nor  made  any  entry  of  it  in  l»s  books. 
He  was  insolvent  for  some  time  before,  and  avoided  all  dealing  for  a  month,  hod  desired  that  there 
might  be  no  buying  in  his  name,  and  had  not  dealt  with  tlic  defendant  for  a  year  before,  but  was 
then  in  his  debt.     There  was  a  verdict  for  the  plaintiff  on  the  ground  of  fraud. 
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The  Court  were  clearly  of  opinion  that  the  directions 
given  by  the  learned  judge  on  the  trial  of  this  cause  were 
right ;  and  that  this  case  was  not  distinguishable  from  that 
of  Rabane  y.  Williams.    Therefore  they 

Discharged  the  rule,  (a) 


This  decision  too  clearly  resulU  from 
principles  of  natural  equity  to  need  much 
discussion  or  explanation.  It  has  ever 
since  been  followed.  See  Coates  v.  Letnt, 
1  Camp.  444  ;  Blachbume  y.  Scholes,  2 
Camp.  343 ;  Carr  v.  HmchcHffe,  4  B.  &  C. 
S&l  ;  Tai/lor  v.  Kynier,  3  B.  &  Ad.  334 ; 
Bastable  t.  Poole,  5  Tyrwh.  Ill;  and 
Shng  V,  Bond,  5  B.  &  Ad.  393,  where  the 
rule  is  thus  expressed  by  the  Lord  C.  J. 
delivering  the  judgment  of  the  court  :— 
**  It  is  a  well-established  rule  of  law,  that 
where  a  contract,  not  under  seal,  is  made 
with  an  agent  in  his  own  name  for  an 
undisclosed  principal,  either  the  agent,  or 
the  principal,  may  sue  upon  it ;  the  de- 
fendant, in  the  latter  case,  being  entitled 
to  be  placed  in  the  same  situation  at  the 
time  of  the  disclosure  of  the  real  prin- 
cipal, as  if  the  agent  had  been  the  con- 
tracting party."  (See  further  on  this  sub' 
ject  m  the  notes  to  Paterson  v.  Gandasequi, 
Addison  t.  Gandasequi,  and  Thomson  y. 
Davenport,  post.) 

However  the  latter  part  of  this  rule  only 
applies  where  the  party  contracting  has  not 
the  means  of  knowing  that  the  party  with 
whom  he  contracts  is  but  an  agent.  If  he 
have  the  means  of  knowing,  and,  though  he 


may  not  be  expressly  told, still  must  be  sup- 
posed to  have  known,  that  he  was  dealing 
not  with  a  principal,  but  with  an  agent, 
the  reason  of  the  above  rule  ceases,  and 
then,  cessante  ratione,  cessat  lex.  Thus  in 
Baring  v.  Corrie,  2  B.  &  A .  137.  Coles  and 
Co.,  who  were  brokers  and  also  merchants, 
sold  to  Corrie  and  Co.  in  their  own  names, 
sugars  belonging  to  Baring,  Brothers,  and 
Co.,  who  brought  this  action  for  the  price. 
The  true  nature  of  the  contract  was  en- 
tered by  Coles  and  Co.  in  their  broker^s 
book,  which  the  defendants  might,  if  they 
pleased,  have  seen.  Nor  had  Coles  and 
Co.  the  possession  of  the  sugars,  which 
were  lying  in  the  W.  I.  Docks,  whence 
by  the  usage  of  the  docks,  they  could 
not  have  been  taken,  without  the  order  of 
the  plaintiffs,  whose  principal  clerk  signed 
the  delivery  order.  Under  these  circum- 
stances, the  court  held  that  the  defendants 
had  no  right  to  set  off  against  the  plain- 
tiffs' demand  for  the  price  of  the  goods,  a 
debt  due  to  them  from  Coles  and  Co. 
"  It  is  to  be  observed,"  said  Bayle^,  J., 
"that  the  plaintiflb  did  not  trust  the 
brokers  with  either  the  muniments  of 
title,  or  the  possession  of  the  goods,  as 
was  done  in  both  the  cases  of  Rabone  v. 


(a)  The  ume  point  web  alio  ruled  bj  Lord  Kenyan  in  Siraeey,  Ross^  and  others,  v.  Deey, 
London  Sittings  after  Mich.  1789.  Assumpsit  for  goods  sold  *,  pleas  non-assumpsit  and  a  set-off. 
The  pluntifis  jointly  carried  on  trade  as  grocers,  but  Ross  was  the  only  ostensible  person  engaged 
in  the  business,  and  appeared  to  the  world  as  solely  interested  therein.  By  the  terms  of  the  part- 
nership, Ross  was  to  be  the  apparent  trader,  and  the  others  were  to  remain  mere  sleeping  partners. 
The  defendant  was  a  policy-broker,  and  being  indebted  for  grocery  (as  he  conoeiyed)  to  Ross,  he 
effected  insurances  and  paid  premiums  on  account  of  Ross  solely,  to  the  amount  of  his  debt,  under 
the  idea  that  one  demand  might  be  set  off  against  the  other.  Ross's  affairs  being  much  deranged, 
payment  of  the  money  due  fh>m  the  defendant  was  demanded  by  the  firm,  and  was  refused  by  him 
upon  the  ground  of  his  having  been  deceived  by  the  other  partners  keeping  back  and  holding  out 
Ross  as  the  only  person  concerned  in  the  trade.  Lord  Kenyon,  Ch.  J.,  was  of  opinion,  that  as 
the  defendant  had  a  good  defence  by  way  of  set-off  as  against  Ross,  and  had  been  by  the  conduct 
of  the  plaintiffs  led  to  believe  that  Ross  was  the  only  person  he  contracted  with,  they  could  not 
now  pull  off  the  mask  and  claim  payment  of  debts  supposed  to  be  due  to  Ross  alone,  without 
allowing  the  parties  the  same  advantages  and  equities  in  their  defence  that  they  would  have  had  in 
actions  bronght  by  Ross. 

Verdict  for  the  defendant. 
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fViUiamt  and  Gwrge  ▼.  ClageiL  There 
is  another  drcumstance  by  which  the  de- 
fendants might  eanly  have  ascertained 
whether  Coles  and  Co.  acted  as  brokers 
or  no.  According  to  the  usual  course  of 
dealing,  a  broker  is  bound  to  put  down  In 
his  book  an  account  of  the  sales  made  by 
him  in  that  capacity,  so  that,  if  the  de* 
fendants  had  asked  po  see  the  book,  they 
would  instantly  have  discoTcred  whether 
Coles  and  Co.  acted  as  brokers  or  not.  I 
therefore  think,  that  the  plaintifi  did  not 
by  their  conduct  enable  Coles  and  Co.  to 


hold  themseUes  out  as  the  proprietors  of 
these  goods  so  as  to  impose  on  the  defend- 
ants ;  that  the  defendants  were  not  im- 
posed on  ;  and  even  supposing  that  they 
were,  they  must  have  been  guilty  of  gross 
negligence.  ...  I  cannot  think  that 
the  defendants  believed,  when  they  bought 
the  g^oods,  that  Coles  and  Co.  sold  them 
on  their  own  account ;  and  if  not,  they 
can  have  no  defence  to  this  action."  See 
further,  Maam  v.  Hendenon,  I  East,  335 ; 
Moore  v.  Clementton,  2  Campb.  99. 
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HIL.  81  G,  3.  S.  R 
[reported  4  t.  r.  211.] 


If  a  bankrupt  on  the  eve  of  his  harUiruptcy  fraudulently  deliver 
goods  to  one  of  his  creditors^  the  assignees  may  disaffirm  the 
contract^  and  recover  the  value  of  the  goods  in  trover :  but 
if  they  bring  assumpsit,  they  affirm  the  contract^  and  then 
the  creditor  may  set  off  his  debt. 

Where  the  defendant  lent  his  acceptance  to  the  bankrupts  on  a 
bin  which  did  not  become  due  till  after  the  act  of  bankruptcy,, 
and  was  then  outstanding  in  the  hands  of  third  persons^  yet 
the  defendant^  having  paid  the  amount  after  the  commission 
issuedj  and  before  the  action  brought  by  the  assignees,  is  eu" 
titled  to  a  set-off, 

AssuiMPSiT  for  goods  sold  and  delivered  to  the  defendant 
by  the  bankrupts,  before,  and  also  by  the  assignees  since, 
the  bankruptcy.  Pleas  non  assumpsit,  and  a  tender  of 
ISllTs.  6cf.,  which  the  plaintiffs  took  out  of  court.  There 
was  also  a  set-off.  At  the  trial  at  Guildhall  before  Lord 
Kenyon,  a  verdict  was  found  for  the  plaintiffs,  subject  to  tlie 
opinion  of  this  court  on  the  following  case : — 

In  August,  1787,  Lewis  and  Potter  sold  goods  to  the 
defendant  to  the  amount  of  42/.,  and  on  the  4th  of  March, 
1788,  they  drew  a  bill  on  him  at  two  months,  for  442/., 
payable  to  their  own  order,  although  at  that  time  he  was 
indebted  to  them  in  42/.  only;  which  bill  the  defendant 
accepted.  Lewis  and  Potter  made  the  following  entry  in 
their  books:  ^^4th  of  March,  1788,  received  from  James 
Hodson  an  acceptance,  due  7th  May,  442/.  to  bills  and 
notes ;  to  provide  400/."  On  26th  April  several  bills  were 
refused  payment  by  Lewis  and  Potter,  some  of  which  were 
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presented  by  bankers  on  behalf  of  the  indorsees.  On  the 
28th  April,  1788,  the  defendant  went  to  the  house  of  Lewis 
and  Potter,  and  bought  goods  to  the  amount  of  6SIL  Is.  6^., 
which  were  sent  to  him  with  a  bill  of  parcels  the  same  day ; 
the  goods  were  sold  to  the  defendant  at  six  months'  credit. 
On  the  29th  of  April,  1788,  Lewis  and  Potter  committed 
acts  of  bankruptcy.  On  the  9th  of  May  the  commission 
issued,  and  they  were  duly  declared  bankrupts,  and  the 
,  plaintiffs  chosen  assignees  of  their  estate  and  effects.     The 

bill  for  442/.,  drawn  by  the  bankrupts,  and  accepted  by  the 
defendant,  became  due  the  7th  of  May,  1788 :  the  defend- 
ant did  not  pay  it  on  that  day,  but  in  September  following 
paid  to  Gibson  and  Johnson,  the  holders  thereof,  200/.  on 
account  of  the  bill ;  and  in  October  following,  before  the 
six  months'  credit  upon  the  goods  was  expired,  he  paid  the 
residue  with  interest.  The  jury  thought  the  bankrupts 
gave  an  undue  preference  to  the  defendant  in  the  sale ;  and 
(*)  A  frandaient  gavc  a  vcrdict  for  the  plaintiffs,  damages  400/.*    The  ques- 

brwI^"of Tafc*  '^^"^  ^^^  ^^®  opinion  of  the  court  are,  Ist,  Whetlier  the 
See  Cook  V.  plaintiffs  can  support  this  action  for  the  price  of  the  goods  f 
ik\u72A-^  '  2^'y»  ^f  *^^y  ^^"  support  this  action,  whether  the  defend- 
Wardy, Clark,  ant  caunot  set  off  ag:ainst  it  the  money  paid  by  him  on  the 

ib.  499  •   Devaa  .  ,  j  r  j 

y.  Venabhs,  3   above-mentioucd  bill  for  442/.  ? 

Bingh.N  C.300;      RusseL  for  the  plaintiffs,  was  desired  by  the  court  to  con- 

Caah  V,  Yonng^  *  ,  ^ 

2  B.  &  c.  413.  nne  himself  to  the  second  point,  as  they  entertained  no 
doubt  upon  the  first  As  to  which  he  contended  that  though 
the  sale  were  good  to  charge  the  defendant  in  this  action, 
yet  he  was  not  entitled  to  support  his  8et**off  under  the 
5  Geo.  2,  c.  30,  s.  28  (a).  The  words  which  will  be  relied 
on  are  mutual  credit :  but  they  were  by  no  means  intended 
to  be  used  in  so  extensive  a  sense  as  the  one  now  put  on 
them  by  the  defendant  The  giving  of  credit  is  merely 
giving  a  future  day  of  payment  for  a  pre-existing  debt; 
and  to  entitle  a  defendant  to  set  it  off,  it  must  exist  previous 
to  the  act  of  bjankruptcy.  As  where  goods  are  sold  to  be 
paid  for  at  a  future  day,  the  vendee  becomes  a  debtor  for 
the  value  upon  the  delivery,  though  payment  cannot  be 

(a)  Which  enacts,  that  where  "  there  hath  been  mutual  credit  given  by  the  bankrupt  and  any 
othei  person,  or  mutual  debts  bet^Tcen  the  bankrupt  and  any  other  person,  at  any  time  before  Mich 
person  became  bankrupt,  the  commissioners,  &c,  shall  state  the  account  between  them,  and  one  debt 
mar  be  set  against  another ;  and  what  shall  appear  to  be  due  on  cither  side,  on  the  balance  of  such 
account,  and  on  setting  sncb  debts  against  one  another,  and  no  more,  shall  be  claimed  or  pnid  on 
eithfr  side  respectively.*'  The  corresponding  enactment  now  in  fuire  is  6  G.  4,  c.  IG,  s.  50.  See 
the  notes  to  Bote  ▼.  Hari,  post 
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eziu^ted  from  him  till  the  day  arrives :  in  the  mean  time  the 
vendor  is  his  creditor  to  that  amount;  and  in  tliat  sense 
only  is  the  word  credit  to  be  understood  in  the  act.     This 
appears  further  from  the  subsequent  words  of  the  statute ; 
for  the  commissioners  are  directed  to  state  the  account  be- 
tween the  parties,  and  claim  or  pay  only  so  much  as  shall 
appear  due  an  Ae  balance  of  such  account     In  order,  there. 
fore,  for  a  party  to  set  off  any  demand,  it  must  be  such  as 
may  be  made  an  item  in  the  account,  and  either  certain  or 
reducible  to  a  certainty  at  the  time  of  the  act  of  bankruptcy 
committed.     The  act  itself  says,  that  the  balance  of  the 
account  is  to  be  made  appear  '^  on  setting  such  debts  against 
one  another ;"  which  plainly  shows  that  nothing  more  was 
meant  by  the  word  credits  tlian  such  debts  as  were  payable 
at  a  future  day.     Then  how  does  the  statute  apply  to  this 
case?     There  was  no  debt  existing  between  the  bankrupts 
and  the  defendant  at  the  Ume  of  Uie  bankruptcy ;  nor  was 
it  certain  there  ever  would  be  one ;  for  in  case  of  the  de- 
fendants bankruptcy  or  refusal  to  pay,  the  holder  might 
have  proceeded  against  the  estate  of  the  drawers,  and  reco- 
vered the  amount;  and  that  perhaps  after  the  defendant'^s 
acceptance  had  been  admitted  as  an  item  of  account  between 
him  and  the  bankrupts :  and  at  all  events  no  debt  could  arise 
till  after  payment  by  the  defendant,  which  was  long  after 
the  bankruptcy,  and  therefore  could  not  be  set  off;  for  at 
that  time  tlie  bill  was  outstanding  in  the  hands  of  third  per- 
sons, and  was  therefore  the  subject  of  mutual  credit,  if  at 
alU  between  them  and  the  bankrupts.     But  in  Groome's 
case  (a).  Lord  Hardwicke  was  clearly  of  opinion  that  a  debt  (a)  1  Atk.  U9. 
arising  on  a  contingency  after  the  bankruptcy  could  not  be 
set  off;  and  it  has  been  determined,  that  though  a  note 
indorsed  after  an  act  of  bankruptcy  may  be  proved  under  a 
commission  against  the  drawer  (i),  yet  it  cannot  be  set  off  (^>  Ex-pane 
against  an  action  by  his  assignees  (c).    The  cases  Ez  parte  73.  ^"''   ^^^' 
Deeze{d)i  Ex  parte  Prescot{e)^  and  French^  assignee  of  Cox  ^}^"°"''*  ^•. 
V.  Fenn{f\  were  all  of  them  cases  where  the  bankrupts  umenQG.  4,r. 
were  actually  indebted  to  the  defendants  before  the  bank-  Mee&WcUb^ad* 
ruptcies,  in  the  sums  which  they  set  off  against  the  demands  2  str.  1234. 
of  the  assignees ;  which  differa  them  materially  from  the  L\  )^.  230.^^ 
present:  but  even  supposing  this  were  such  a  demand  as  (/)Tr.2SGeo.3, 
could  in  a  fair  transaction  be  set  off  in  a  court  of  law  under  ej!'         '  ^ 
the  statute,  yet  it  cannot  avail  the  defendant  in  this  case, 
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where  the  whole  is  Titiated  by  fraud.  It  therefore  becomes 
material  to  examine  what  part  of  the  transaction  may  be 
substantiated,  and  what  is  void.  There  is  no  fraud  in  the 
mere  act  of  sale ;  and  the  defendant  must  be  bound  by  that 
so  far  as  he  made  himself  liable  for  the  amount  of  the  goods ; 
that  would  have  been  the  case  had  the  sale  been  made  to  a 
person  who  was  no  creditor  of  the  bankrupt's ;  but  the  ob- 
jection arises  to  the  fraudulent  use  now  attempted  to  be 
made  of  the  sale.  No  party  is  entitled  to  set  off  a  demand 
against  the  assignees  of  a  bankrupt,  for  which  he  could  not 
have  maintained  an  action,  or  which  he  could  not  have 
proved  under  a  commission.  Now,  if  the  defendant  could 
not  have  done  either  in  the  present  instance  before  tlie 
bankruptcy,  he  shall  not  be  permitted  to  recover  the  ameimt 
indirectly  in  tliis  manner ;  for  that  would  be  to  permit  him 
to  avail  himself  of  his  own  fraud. 

Gibhs,  for  the  defendant,  insisted,  first,  That  if  the  whole 
were  to  be  considered  as  a  bonAJide  transaction,  the  defend- 
ant was  entitled  to  set  off  the  sum  paid  under  his  accept- 
ance ;  and  2dly,  That  the  finding  of  the  jury,  as  to  the 
undue  preference,  could  not  vary  the  case  in  favour  of  the 
plaintiffs  in  this  action.  The  first  question  depends  on  the 
Stat.  5  Geo.  2,  c.  80,  s.  28 ;  the  true  construction  of  which 
is,  that  wherever  there  is  mutual  credit  between  the  bank- 
rupt and  another  person  before  the  bankruptcy,  the  debts 
may  be  set  off  against  each  other,  although  one  of  them  may 
accrue  after  the  bankruptcy,  and  although  that  one  debt 
could  not  form  an  item  of  an  account,  so  as  to  enable  the 
bankrupt  and  such  other  person  to  <itrike  a  balance.  The 
plaintiff^s  argument,  That  nothing  can  be  set  off  under  the 
statute,  but  that  which  may  form  an  item  of  an  account  at 
the  time  of  the  bankruptcy,  and  the  payment  of  which  is 
only  postponed  for  a  time,  directly  militates  agaiasi:  the 
decision  of  French  v.  ^enn.  If  that  case  be  law,  the  con- 
struction now  attempted  to  be  put  on  this  statute  by  the 
plaintiff's  counsel  cannot  prevail.  In  that  case  Fenn  owed 
'  nothing  to  Cox  previous  to  the  bankruptcy :  so  here  Lewis 
and  Potter  owed  Hodson  nothing  previous  to  their  bank- 
ruptcy; but  Fenn  had  been  intrusted  by  Cox  with  that 
upon  which  he  probably  would  become  debtor,  namely,  the 
sale  of  the  jewels,  in  which  Cox  was  interested  one-third 
part;  so  Lewis  and  Potter  had  been  intrusted  by  Hodson 
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'witk  that  dpon  which  they  probably  would  become  his 
debtors,  k*  with  his  acceptance  for  442Z.,  he  having  effects 
to  the  amount  of  42/.  only;  there  Fenn,  upon  the  credit  of 
the  jewels  intrusted  to  him,  trusted  Cox  on  another  ac- 
count; so  here  Lewis  and  Potter,  on  the  credit  of  the 
acceptance  intrusted  to  them,  trusted  Hodson  on  another 
acoonnt,  namely,  for  the  goods  in  question;  there,  after 
'the  bankruptcy  of  Cox,  Fenn  received  a  sum  of  money  upon 
the  sale  of  the  jewels  intrusted  to  him,  which  became  due 
to  Cox*8  estate;  so  here,  after  the  bankruptcy,  Hodson  jcMzt(/ 
a  aum  of  money  upon  the  acceptance  intrusted  to  them,  for 
m^ich  he  has  a  claim  upon  their  estate.  In  that  case  the 
court  allowed  the  set-off;  and  yet  at  the  time  of  Cox's 
bmkruptcy  no  balance  could  have  been  struck  between  the 
parties,  because  the  defendant's  claim  arose  from  the  pro- 
duce of  the  pearls  afterwards.  What  that  produce  would 
be,  could  not  be  known  at  the  time  of  the  bankruptcy,  and 
consequently  could  not  then  form  an  item  in  an  account 
between  the  parties.  Secondly,  The  finding  of  the  jury, 
as  to  the  undue  preference,  is  either  nugatory  as  to  the 
plainti&,  or  it  operates  as  a  ground  of  nonsuit.  The 
plaintifis  have  an  option  either  to  affirm  or  disaffirm  the 
contract:  if  the  former,  the  defendant  is  entitled  to  set  off 
his  demand;  if  the  latter,  though  the  plaintiffs  might  re- 
cover in  trover,  they  cannot  maintain  this  action.  The 
jury  found  that  there  was  a  fraud  in  the  sale:  the  plaintiffs 
cannot  therefore  contend  that  the  fraud  is  confined  to  the 
use  made  of  the  sale.  If  the  defendant  had  obtained  his 
defence  by  fraud,  it  would  not  have  availed :  but  it  does 
not  follow  that,  because  there  was  a  fraud  in  the  sale  of 
goods,  from  the  bankrupt  to  the  defendant,  the  latter  shall 
not  set  off  a  cross  demand  against  the  price  of  the  goods. 
The  fraud  (if  any)  was  in  the  sale  of  the  goods;  and  the 
effect  which  it  has  is  this  (a),  viz.  that  the  bankrupt  conveyed  (a)  Cook  B.  L. 
no  property  in  the  goods  to  the  defendant,  and  that  it  was 
a  naked  delivery ;  if  so,  the  plaintiffs  should  bring  trover, 
not  assumpsit. 

•  Ibusell  in  reply. — With  respect  to  the  case  of  French  v. 
JPenn,  which  seems  to  have  been  principally  relied  on  by 
the  other  side,  there  are  two  very  material  distinctions 
between  that  and  the  present  case ;  there  did  exist  mutual 
4ebt8  between  the  parties  in  that  case,  though  the  precise 


86  SMITH   V.   U0D80N. 

amount  was  not  actually  ascertained  at  the  time  of  the 
bankruptcy ;  but  still  it  was  capable  of  being  reduced  to  a 
certainty  at  any  time  by  the  sale  of  the  jewels;  and  if 
Fenn  had  become  a  bankrupt  instead  of  Cox,  it  cannot  be 
denied  but  that  Cox  might  have  come  in  under  Fenn's 
commission  for  a  third  of  the  value  of  those  jewels.  Again : 
In  that  case  the  jewels  were  in  the  hands  af  the  party 
between  whom  and  the  bankrupt  the  account  was  to  be 
settled,  and  the  mutual  debts  and  credits  allowed  ;  whereas 
here  the  acceptance  was  in  the  hands  of  third  persons  at 
the  time  6f  the  bankruptcy,  without  any  certainty  that 
it  would  ever  be  discharged  by  the  defendant. 

Cur.  adv.  mtU» 

Lord  Kenyon,  C.  J.,  now  delivered  the  opinion  of  the 
court.  His  Lordship,  after  stating  the  facts,  said,  We 
have  considered  this  case,  and  are  of  opinion  that  tbe 
defendant  has  made  a  sufficient  defence  against  the  action 
in  its  present  form,  and  consequently  that  a  judgment  of 
nonsuit  must  be  entered.  It  is  expressly  stated  in  the  case, 
that  the  goods  in  question  were  delivered  by  the  bankrupts 
to  the  defendant  with  a  view  to  defraud  the  rest  of  the  cre- 
ditors ;  and  therefore  an  action  might  have  been  framed  to 
disaffirm  the  contract,  which  was  thus  tinctured  with  fraud ; 
for  if  the  assignees  had  brought  an  action  of  trover,  they 
might  have  recovered  the  value  of  the  goods.  The  statute 
5  Geo.  2,  c.  30,  s.  28,  enacts,  That  where  it  shall  appear  to 
the  commissioners  that  there  hath  been  mutual  credit  be- 
tween the  bankrupt  and  any  other  person,  or  mutual  debts 
between  the  bankrupt  and  any  other  person,  before  the 
bankruptcy,  the  commissioners  or  the  assignees  shall  state 
the  account  between  them,  and  one  debt  may  be  set  against 
another;  and  the  balance  only  of  such  accounts  shall  be 
claimed  and  paid  on  either  side,  in  the  most  extensive 
words;  and  therefore  we  are  perfectly  satisfied  with  the 
(a)  I  Atk.  228.  cascs  Ex  parte  Deeze  (a),  and  French  v.  Fenn ;  but  if  an 

action  of  trover  had  been  brought  instead  of  assumpsit,  this 
case  would  have  differed  materially  from  those  two ;  because 
in  both  those  cases  the  goods  had  got  into  the  hands  of  the 
respective  parties  prior  to  the  bankruptcy,  and  without  any 
view  of  defrauding  the  rest  of  the  creditors ;  and  therefore, 
according  to  the  justice  of  those  cases,  whether  trover  or 
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amompsU  had  been  brought,  the  whole  account  ought  to 
have  been  settled  in  the  way  in  which  it  was,  because  the 
situation  of  the  parties  was  not  altered  witli  a  view  to  the 
bankruptcy :    but  here  it  was ;   and   if  trover   had   been 
brought,  the  defendant  would  have  had  no  defence;  and 
those  cases  would  not  have  availed  him.     But  this  is  an 
action  on  the  contract,  for  the  goods  sold  by  the  bankrupt; 
and  although  the  assignees  may  either  aflBrm  or  disaffirm  the 
contract  of  the  bankrupt,  yet  if  they  do  affirm  it  they  must 
act  consistently  throughout;  tliey  cannot,  a<(  has  often  been 
observed  in  cases  of  this  kind,  blow  hot  and  cold ;  and  as 
the  assignees  in  this  case  treated  this  transaction  as  a  con- 
tract of  sale,  it  must  be  pursued  through  all  its  consequences, 
one  of  which  is,  that  the  party  buying  may  set  up  the  same 
defence  to  an  action  brought  by  the  assignees,  which  he 
might  have  used  against  the  bankrupt  himself;  and  conse- 
quently may  set  off  another  debt  which  was  owing  from  the 
bankrupt  to  him.     This  doctrine  is  fully  recognised  in 
Hitchin  v.  Campbell  (a),  and  in  Kin^  v.  Leith{b).      Now  (a)2BLRcp. 
here  the  assignees,  by  bringing  this  action  on  the  contract,  d)  2  T.  R. 
recognised  the  act  of  the  bankrupt,  and  must  be  bound  by  ^'^^- 
tbe  transaction  in  the  same  manner  as  the  bankrupt  himself 
wcMjld  have  been :  and  if  he  had  brought  the  action,  the 
whole  account  must  have  been  settled,  and  the  defendant 
would  have  had  a  right  to  set  off  the  amount  of  the  bill.  oswAtkitison 
Therefore,  on  the  distinction  between  the  actions  of  trover  J7^''^"*j/Jv^* 
and  assumpsit,  we  are  all  of  opinion  that  a  judgment  of  Ga/«««6.  364; 
nonsuit  must  be  entered.  ^"ISAt: 

Judgment  of  nonsuit  (♦).      3  Mco  &  W  30. 


This  case  is  one  of  frequent  reference 
upon  tbo  Bubject  of  mutual  credit;  but,  as 
the  leading  case  upon  that  branch  of  law 
is  unquestionably  Rose  y.  Hart,  it  seems 
best  to  iippend  any  remarks  on  the  doc- 
trines of  mutual  credit  and  set-off  to  that 
decision.  The  important  principle  which 
Snnth  V,  Hodson  is  here  inserted  as  estab- 
lishing, is,  that  a  man  who  has  his  option 
whether  he  will  affirm  a  particular  act  or 
contract,  must  elect  either  to  afRrm  or 
disaffirm  it  altogether ;  he  cannot  adopt 
that  part  which  is  for  his  own  benefit,  and 
reject  the  rest.     "  He  cannot,**  to  use 


Lord  KenyoiCt  expression,  "blow  hot  and 
cold."  This  principle,  as  his  lordship  irt 
the  text  observes,  is  older  than  the  case  ol* 
Sniiih  V.  Hodson.  In  Wifson  v.  Pouiter, 
2  Str.  859,  an  agent  had  been  secretly 
employed  on  behalf  of  a  bankrupt  after 
his  bankruptcy,  to  lay  out  money  upon 
India  bonds.  The  assignee,  upon  dis- 
covering the  fact,  seized  some  of  the 
bonds  in  the  agent's  hands,  and  accepted 
them  as  part  of  the  estate,  and  then 
brought  an  action  against  him  for  the 
money  with  which  the  other  bonds  were 
purchased.    The  court  was  of  opinion  that 
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the  acceptance  of  part  of  the  bonds  was 
an  affirmaoce  of  the  agent's  act,  and  that 
the  assignees  could  not  affirm  one  part 
and  disaffirm  another.  In  Bilion  y.  Ifyde, 
1  Atk.  128,  a  bankrupt  had,  in  the  course 
of  dealing,  after  the  bankruptcy,  paid 
aOOOl.  to  petitioner  ;  and  petitioner  had 
in  the  same  dealing  paid  the  bankrupt 
712/.  Lord  Hardwicke  decreed  that  the 
assignees,  having  adopted  the  bankrupt 
as  their  factor,  must  take  him  as  such, 
for  every  purpose  ;  and  he  decreed  that 
the  7\2L  should  be  allowed.  The  doctrine 
laid  doMvn  in  the  text  has  been  frequently 
acted  on  since  the  decision  of  Smith  v. 
Hodson.  It  will  be  found  laid  down  by 
Lord  Ellenborough,  in  Hovil  v.  Pack,  7 
East,  164  ;  and  by  Lord  Tenierden  in 
Ferguson  v.  CarringUm^  9  B.  &  C.  59.  On 
the  same  principle  proceeded  the  decision 
in  Birch  y.  Wright,  I  T.  R.  378,  cited  ante, 
vol.  i.  296,  in  the  notes  to  Keech  v.  Hatl, 
and  which  establishes  that  a  man  cannot 
at  once  be  treated  both  as  a  tenant  and  a 
trespasser.  That  was  an  action  for  use 
and  occupation,  brought  against  the  de- 
fendant, who.  on  the  18th  July,  1777,  was 
tenant  of  certain  land  to  Bowes,  at 
2-23/.  lOf.  per  annum,  payable  on  the 
12th  of  Mav  and  22d  of  November. 
Bowes  had,  on  the  17th  July,  1777,  con- 
veyed the  reversion  by  way  of  security 
to  the  plaintiff  and  Goostrey,  who  was 
since  dead,  and  they  had  brought  an 
ejectment  for  the  lands  against  the  de» 
fendant,  and  obtained  judgment,  laying 
their  demise  on  6th  April,  1785,  and  in 
September,  1785,  had  obtained  posses- 
sion. All  rent  had  been  pud  up  to  the 
22d  November,  1784,  except  the  sum  of 
81/.  \bt.  Under  these  circumstances,  the 
court  held,  that  the  pliuntiff  was  entitled 
to  the  unpaid  rent,  up  to  the  day  of  the 
demise  laid  in  the  ejectment,  viz.,  6th 
April,  1785;  but  not  to  any  rent  for  the 
time  which  had  elapsed  since.  "  The 
plaintiff,"  said  BuUer,  J.,  "  has  not  waived 
the  tort.  He  has  brought  his  ejectment, 
and  obtained  judgment  in  it,  which  is  in- 
sisting on  the  tort,  and  he  cannot  be  per- 
mitted to  blow  both  hot  and  cold  at  the 
same  time.  The  action  for  use  and  oc- 
cupation, and  the  ejectment,  when  applied 
to  the  same  time,  are  totally  inconsistent ; 
for  in  one  the  plaintiff  says,  that  the  de- 


fendant is  his  tenant,  and  therefore  rou»l 
pay  him  rent;  in  the  other,  he  says,  that  he 
is  no  longer  his  tenant,  and  therefore,  must 
deliver  up  the  possession.  He  cannot  be 
allowed  to  do  both.  The  plaintiff's  coun- 
sel admit,  that  an  action  would  lie  for 
the  mesne  profits  ;  it  is  of  course  after 
ejectment,  and  may  be  maintained  with- 
out proving  any  title.  (See  the  notes  to 
AiUn  V.  Parkin^  ante,  vol.  i.  265.)  The 
ejectment  is  the  suit  in  which  the  defend- 
ant is  considered  as  a  trespasser ;  and 
unless  the  ejectment  be  laid  out  of  the 
case,  the  tort  is  not  waived.  The  de- 
fendant stands  convicted  by  judgment  on 
record  as  a  trespasser  from  the  6th  of 
April,  1785.'' 

It  seems  extraordinary  that  the  pnnci. 
pal  case  of  Smith  v.  Hodton  should  not 
have  been  mentioned  in  the  argument  of 
Buchanan  v.  Findlai/,  9  B.  &  C.  742.  It 
is  true  that  it  is  distinguishable  from 
that  case  ;  but  the  distinction  was  not 
then  established,  as  it  has  been  since  by 
Thorpe  v.  Thorpe,  In  Buchanan  v.  Findlaif, 
the  assignees  ot' certain  bankrupts  sued  the 
defendants  for  money  had  and  received 
by  the  defendants  to  the  use  of  the  bank- 
rupts before,  and  of  the  assignees  after^ 
the  bankruptcy.  The  bankrupts,  who  were 
merchants  at  Liverpool,  had  remitted  a 
bill  to  the  defendants,  who  were  nterchants 
in  London,  with  directions  to  get  it  dis- 
counted, and  apply  the  proceeds  in  a  par- 
ticular way.  The  defendants  did  not  get 
it  discounted,  but  received  the  money 
when  it  became  due,  which  happened 
oiler  the  bankruptcy.  Before  the  bank- 
ruptcy, the  bankrupts  had  requested  to 
have  the  bill  returned  to  them.  It  was 
held  that  the  defendants  could  not,  in  this 
action  by  the  assignees,  set  off  a  debt  due 
to  them  by  the  bankrupts.  This  case  was 
fully  canvassed  and  explained  in  Thorpe 
V.  Thorpe,  3  B.  &  Adol.  580.  In  that 
case,  the  defendant  had  received  from 
the  plaintiff  a  bill,  indorsed  and  payable 
to  plaintiff,  for  the  purpose  of  being  paid 
to  W. ;  he  had  not  paid  it  to  W.,  but 
had  received  the  money  at  the  maturity 
of  the  bill ;  and  the  question  was,  whe- 
ther, in  an  action  for  that  money,  he  could 
plead  a  set-off.  The  court  held  that  he 
might.  "  If,"  said  Parke,  J.,  "  the  plain- 
tiff had  chosen,  instead  of  assumpsit  for 
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mAtiey  bad  and  received,  to  bring  a  spe- 
cial action  for  the  breach  of  duty,  there 
could  have  been  no  set-off,  because  it 
would  have  been  an  action  for  unliqui- 
dated damages.  Bat,  by  bringing  asMuinp- 
tii  for  money  had  and  received,  he  lets  in 
the  consequences  of  that  action,  one  of 
which  is  the  right  of  set-off.  The  expres- 
sion^ of  the  court,  in  Buchanan  v.  Findlay, 
must  be  taken  with  reference  to  the  sub- 
ject-matter. In  that  case,  the  bills  re- 
mained in  the  hands  of  the  defendants, 
unapplied  to  the  purpose  for  which  they 
had  been  sent,  when  the  parties  who  had 
sent  them  countermanded  the  order  for 
their  being  discounted,  and  required  to 
have  them  returned,  which  was  not  done. 
It  was  not  a  case  of  mutual  credit,  because 
the  transaction,  on  the  part  of  the  defend- 
ants, was  against  good  faith.  The  assig* 
Dees,  in  that  case,  did  not  affirm  any  con- 
tract by  bringing  an  action  for  money 
bad  and  received,  which  merely  stood  in 
the  place  of  an  action  of  trover." 

Brewer  v.  Sparrow,  7  B.  &  C.  310,  and 
Bum  T.  Morris,  4  Tyrwh.  486,  are  also 
two  cases  efusdem  generis,  in  one  of  which 
the  principle  laid  down  in  Smith  v.  Hodton 
was  held  applicable,  while  the  other  was 
considered  disiinguisbable.  In  Brewer  v. 
Sparrow,  7  B.&  C.  310,  the  assignees  of 
a  bankrupt  brought  trover  for  chattels  of 
the  bankrupt,  of  which  the  defendant  had 
taken  possession.  The  chattels  were  part 
of  the  bankrupt's  stock  iu  trade,  which, 
on  the  bankrupt's  absconding,  the  defend- 
ant had  taken  possession  of,  and  carried 
on  the  trade.  He  had,  however,  rendered 
lo  the  assignees  a  fair  account,  and  paid 
oTer  the  balance.  **  The  defendant,"  said 
Bayleyy  J.,  **  in  the  first  instance,  was  a 


wrongdoer,  and  the  plaintitft  might  havo 
treated  him  as  such.  But  it  was  compe- 
tent to  them,  in  their  character  of  assignees, 
either  to  treat  him  as  a  wrongdoer  and 
disaffirm  his  acts,  or  to  affirm  his  acts, 
and  treat  him  as  their  agent ;  and  if  they 
have  once  affirmed  his  acts,  and  treated 
him  as  their  agent,  they  cannot  afterwards 
treat  him  as  a  wrongdoer,  nor  can  they 
affirm  his  acts  in  part  and  avoid  them  aa 
to  the  rest.  By  accepting  and  retaining  (he 
balance  without  objection,  they  affirmed 
his  acts,  and  recognised  htm  as  their  agent; 
and  having  so  done,  they  are  not  at  liberty 
to  treat  him  as  a  wrongdoer."  Judgment 
for  defendant. 

The  above  case  was  relied  on  as  in 
point,  but  held  distinguishable,  in  Bum  v. 
Mimis,  4  Tyrwh.  486.  That  was  an 
action  of  trover,  brought  for  a  20/.  Bank 
note,  lost  by  a  clerk  of  the  plaintiff,  found 
by  a  woman  iu  the  street,  taken,  at  her 
request,  by  the  defendant's  son  to  th^ 
Bank,  and  there  changed  by  his  father's 
directions,  and  the  proceeds,  mnus  two 
sovereigns,  given  back  to  the  woman.  The 
woman  was  afterwards  taken  before  the 
Lord  Mayor,  and  seven  sovereigns,  part 
of  the  proceeds,  found  on  her,  and  given 
back  to  the  plaintiff.  After  a  verdict  for 
13/.,  it  was  moved,  in  pursuance  of  leave, 
to  enter  a  nonsuit,  upon  the  ground  that 
the  receipt  of  the  7/.  was  an  affirmance  of 
the  whole  transaction.  Brewer  v.  Sparrow 
was  cited  ;  but  Lord  Lyndhurst  said,  "  In 
that  case  the  whole  proceeds  of  the  sale 
were  taken :  that  is  an  adoption  of  the 
act.  Here  the  receipt  of  the  7/.  does  not 
ratify  the  act  of  the  parties,  but  only  goes 
in  diminution  of  damages." 
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[rbported  2  REN.  BL.  527.] 

The  property/  of  a  highway  is  in  tlie  owner  of  the  soil^  subject 
to  an  easement  for  the  benefit  of  the  public.  Therefore  a 
plea  in  bar  of  an  avowry  for  takiny  cattle  damage  feasafit, 
tliat  the  cattle  escaped  from  a  public  highway  into  the  locus 
in  quo,  t/irough  the  defect  of  fences,  must  show  that  they 
were  passing  on  the  highway  when  they  escaped;  it  is  not 
sufficient  to  state  that  being  in  the  highway  they  escaped. 

Replevin  for  taking  the  cattle  of  the  plaintiff.  Avowry, 
that  the  defendant  was  seised  in  fee  of  the  hcvs  in  quoy  and 
took  the  cattle  damage  feasant.  Plea,  that  the  locus  in  quo 
^'  lay  contiguous  and  next  adjoining  to  a  certain  common 
and  public  king's  highway,  and  that  the  defendant  and  all 
other  owners,  tenants,  and  occupiers  of  the  said  place  in 
which,  &c.,  with  the  appurtenances,  for  the  time  being, 
from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, have  repaired  and  amended,  and  have  been  used  and 
accustomed  to  repair  and  amend,  and  of  right  ought  to  have 
repaired  and  amended,  and  the  said  defendant  still  of  right 
ought  to  repair  and  amend  the  hedges  and  fences  between 
the  said  place  in  which,  &c.,  and  the  said  highway,  when 
and  so  often  as  need  or  occasion  hath  been  or  required,  or 
shall  or  may  be  or  require  to  prevent  cattle  being  in  the  said 
highway  from  erring  and  escaping  thereout  into  the  said 
place  in  which,  &c.,  through  the  defects  and  defaults  of  the 
said  hedges  and  fences,  and  doing  damage  there.  And 
because  the  said  hedges  and  fences  between  the  said  place 
in  which,  &c.,  and  the  said  highway,  before  and  at  the  time 
when,  &c.,  were  ruinous,  broken  down,  prostrated,  and  in 
great  decay  for  want  of  needful  and  necessary  repairing 
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and  amending  thereof,  the  said  cattle  in  the  said  declara* 
tion  mentioned  just  before  the  said  time  when,  &c.,  being 
in  the  said  highway^  erred  and  escaped  thereout,  into  the 
said  place  in  which,  &c.,  through  the  defects  and  defaults, 
&c  &c.'^  To  this  plea  there  was  a  special  demurrer.  For 
that  it  is  not  shown  in  or  by  the  said  plea,  that  the  said 
cattle  before  the  said  time  when,  &c.,  when  they  escaped 
out  of  the  said  highway  into  the  said  place  in  which,  &c., 
were  passing  through  and  along  the  said  highway^  nor  that 
they  had  any  right  to  be  there  at  all,  &c. 

In  support  of  the  demurrer,  Williams^  Serjt.,  argued  as 
follows:  It  is  a  rule  in  pleading,  that  if  the  defendant  ad- 
mits the  fact  complained  of,  he  must  show  some  good  reason 
for  or  justification  of  it.  If  the  cattle  in  this  case  had 
escaped  from  an  adjoining  close  through  the  de&ult  of  the 
plaintiff^s  fences,  me  defendant  must  have  shown  that  he 
had  an  interest  in  vhat  close,  or  a  licence  from  the  owner  to 
put  his  cattle  thhm  Dyer,  365  a.  Sir  F.  Leke^s  case,  recog- 
nised Hob.  104,  ^pigbg  v.  Fitzherbert;  for  a  man  is  bound 
to  repair  against  tftosfe  who  have  right,  but  not  against  those 
who  have  no  rifimt.  So  if  cattle  escape  from  a  highwa}^, 
the  party  justif)|(ig  a  trespass  must  show  they  were  law- 
fully using  the  highway,  that  is,  were  passing  and  repassing 
on  it,  which  is  material  and  traversable.  It  is  not  sufficient 
that  they  were  simply  in  it,  the  being  there  is  equivocal  and 
not  traversable.  The  owner  of  the  soil  may  have  trespass, 
if  the  cattle  do  anything  but  merely  pass  and  repass,  Bro. 
Abr.  Tfesp.  pL  S21,  and  according  to  this  principle  the 
entries  state,  in  pleas  of  this  kind,  that  the  cattle  were  super 
via^  pnBdictam  transeuntes,'Thomp.  Entr.  296,  297 ;  and  in 
life's  Plead.  822,  that  they  were  **  driven  along  the 
nighwayr 

Heywoodj  Sergt  contrd, — The  same  strictness  is  not 
required  in  a  plea  in  bar  to  an  avowry  in  replevin,  as  in  a 
justification  in  trespass.  Here  the  plaintiff  pleads  the  plea, 
and  it  is  sufficient  for  him  to  show  that  his  cattle  were 
wrongfully  taken.  The- passing  on  the  highway  is  as  uncer- 
tain as  the  being  there,  and'^  little  traversable.  But  the 
material  issues  on  the  recofj^  ^ould  be,  whether  the  fences 
were  out  of  repair,  and  wl^h^r,  the  defendant  was  bound 
to  repair  them.  If  he  j|if€re,it?j9  immaterial  whether  the 
cattle  were  passing^^oh  th^jbigbl^'ay  or  not.     In  a  plea  in 
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bar^  certainty  to  a  common  intent  is  sufficient.  It  may 
therefore  be  intended  tiiat  the  cattle  were  lawfully  in  the 
highway. 

Lord  C.  J.  Eyre. — I  agree  with  my  brother  Williams  as 
to  the  general  law  that  the  party  who  would  take  advantage 
of  fences  being  out  of  repair,  as  an  excuse  for  his  cattle 
escaping  from  a  way  into  the  land  of  another,  must  show 
that  he  was  lawfully  using  the  easement  when  the  cattle  so 
escaped.  This  therefore  reduces  the  case  to  a  single  point, 
namely,  Whether  it  does  not  appear  on  the  plea^  to  ^  com- 
mon intent,  that  the  cattle  were  on  the  highway  using  it  in 
such  a  manner  as  the  owner  had  a  right  to  do,  from  the 
words  ^*  being  in  the  said  highway?^  This  is  a  different 
case  from  cattle  escaping  from  a  close,  where  it  is  necessary 
to  show  that  the  owner  had  a  right  to  put  them  there, 
because  a  highway  being  for  the  use  of  the  publici  catde 
may  be  in  the  highway  of  common  right ;  I  doubt,  there- 
fore, whether  it  requires  a  more  particular  statement.  It 
would  certainly  have  been  more  formal,  to  have  said  that 
the  cattle  were  passing  and  repassing ;  and  if  the  evidence 
had  proved  that  they  were  grazing  on  the  way,  though  the 
issue  would  have  been  literally,  it  would  not  have  been 
substantially  proved.  But  I  doubt  whether  the  being  in 
the  highway  might  not  have  been  traversed ;  and  if  the 
being  in  the  highway  can  be  construed  to  be  certain  to  a 
common  intent,  the  plea  may  be  supported,  notwithstanding 
there  is  a  special  demurrer,  for  a  special  demurrer  does  not 
reach  a  mere  literal  expression.  The  precedents  indeed 
seem  to  make  it  necessary  to  state  that  the  cattle  were 
passing  and  repassing,  but  they  are  but  few;  yet  upon 
the  whole,  I  rather  think  the  objection  a  good  one,  be- 
cause those  forms  of  pleading  are  as  cited  by  my  brother 
Williams. 

Butter,  J. — This  is  so  plain  a  case,  that  it  is  difficult  to 
make  it  a  ground  of  argument.  But  my  brother  Heywood 
says,  there  is  a  difference  between  trespass  and  replevin  in 
the  rules  of  pleading.  In  some  cases  there  is  certainly  a 
material  difference  in  the  pleading  in  the  two  actions, 
though  in  others  they  are  the  same.  One  of  the  cases  in 
which  they  differ  is,  that  if  trespass  be  brought  for  taking 
cattle  which  were  distrained  damage  feasant,  it  is  sufficient 
for  tliQ  defendant  to  say  that  he  was  possessed  of  the  close. 
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and  the  cattle  were  doing  damage:  but  in  replevin  the 
avowant  most  deduce  a  title  to  the  close.  Wherever  there 
is  a  difference,  it  is  in  favour  of  trespass  and  against  reple- 
vin :  for  in  trespass  an  excuse  in  a  plea  is  sufficient,'  but  in 
an  avowry  a  title  must  be  shown  *.  This  brings  me  to  the  •  See  the  note  to 
question,  Whether  the  plea  on  this  record  be  good  to  a  ^^  iVmT' 
common  intent?     Now  I  think  that  the  doctrine  of  cer-  Saund.346e,aiid 

.,1  •         i^        •  *®  Poole  ▼. 

tainty  to  a  common  intent  will  not  support  it.  Certainty  LonguevWe,  2 
in  pleading  has  been  stated  by  Lord  Coke  (a)  to  be  of  three  w««-S*und.284 
sorts,  viz.,  certainty  to  a  common  intent,  to  a  certain  intent  (a)Co.Litt.303. 
in  general,  and  to  a  certain  intent  in  every  particular.  I 
remember  to  have  heard  Mr.  Justice  Aston  treat  these  dis- 
tinctions as  a  jargon  of  words,  without  meaning.  They 
have,  however,  long  been  made,  and  ought  not  altogether 
to  be  departed  from.  Concerning  the  last  two  kinds  of 
certainty,  it  is  not  necessary  to  say  anything  at  present 
But  it  should  be  remembered,  that  the  certain  intent  in 
every  particular  applies  only  to  the  case  of  estoppels  (£).  (6)Co.Liu,tW. 
By  a  common  intent  I  understand,  that  when  words  are  used 
xehith  win  bear  a  natural  sense,  and  also  an  artificial  one,  or 
one  to  be  made  out  by  argument  or  inference,  the  natural 
sense  shall  prevail :  it  is  simply  a  rule  of  construction  and  7Wt 
of  addition :  common  intent  cannot  add  to  a  sentence  words 
which  are  omitted.  There  is  also  another  rule  in  pleading, 
which  is,  that  if  the  meaning  of  words  be  equivocal,  they 
shall  be  taken  most  strongly  against  the  party  pleading 
them.  There  can  be  no  doubt  that  the  passing  and  repass- 
ing on  the  highway  was  traversable;  for  the  question, 
Whether  the  plaintiff  was  a  trespasser  or  not?  depends  on 
the  feet  whether  he  was  passing  and  repassing,  and  using 
the  road  as  a  highway,  or  whether  his  cattle  were  in  the 
road  as  trespassers ;  and  that  which  is  the  gist  of  the  defence 
must  necessarily  be  traversable.  A  most  material  point, 
therefore,  is  omitted,  and  I  think  the  plea  would  be  bad  on 
a  general  demurrer.  But  here  there  is  a  special  demurrer, 
and  as  the  words  are  equivocal  they  are  informal. 

Heath,  J.  The  law  is,  as  my  brother  Williams  stated,  that 
if  cattle  of  one  man  escape  into  the  land  of  another,  it  is  no 
excuse  that  the  fences  were  out  of  repair,  if  they  were  tres- 
passers in  the  place  from  whence  they  came.  If  it  be  a 
close,  the  owner  of  the  cattle  must  show  an  interest  or  a 
right  to  put  them  there.     If  it  be  a  way,  he  must  show  that 
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be  was  lawfully  usin^  the  M'ay ;  for  the  property  is  in  the 
owner  of  the  soil,  subject  to  an  easement  for  the  benefit  ot 
the  public.  On  this  plea  it  does  not  appear  whether  the 
cattle  were  passing  and  repassing,  or  whether  they  were 
trespassing  on  the  highway ;  the  words  used  are  entirely 
equivocal. 

Roohej  J.  of  the  same  opinion. 

Judgment  for  the  defendant. 


The  subject  of  certainty  in  pleading 
having  been  adverted  to  in  the  note  to 
J^ Anton  V.  Stuart,  ante,  it  is  intended  to 
append  to  this  case  a  few  remarks  upon 
the  other  branch  of  law,  with  reference 
to  which  it  is  usually  cited ;  namely,  the 
respectire  rights  of  the  public,  and  of  the 
owners  of  the  soil,  over  a  common  high- 
way. The  questions  on  which  it  is  in- 
tended to  touch  are — 
I.  What  is  a  highway. 
1 1.  How  it  originates. 

III.  How  it  may  be  lost. 

IV.  How  it  is  to  be  kept  in  repair. 

I.  Highway — What. — A  highway  is  a 
passage  which  is  open  to  all  the  king's 
subjects.  Mr.  Wellbeloved  defines  it  to 
be  a  tftoroughfare :  but  there  are  still 
doubts  whether  a  highway  must  neces- 
sarily ha?ebeen  originally  vl thoroughfare; 
and  it  seems,  at  all  events,  that  if  a  high- 
way were  stopped  at  one  end  so  as  to 
cease  to  be  a  thoroughfare,  it  would  in  its 
altered  state  continue  a  highway;  per 
Patlesaii,  J.,  Rex  v, Marquis  of  Downshire, 
4  Ad.  &  £11.  713.  However,  I  have 
adopted  the  above  definition  as  the  safest ; 
since,  whether  or  no  a  passage,  to  be  open 
to  all  the  king's  subjects,  need  be  a  tho- 
roughfare, it  is  clear  that  every  passage, 
which  is  open  de  jure  to  all  the  king's 
subjects^  must  be  a  highway.  It  may  be 
tifoot'Way,  appropriated  to  the  sole  use  of 
pedestrians  ;  a  pack  and  prime  way,  which 
is  both  a  horse  and  foot  wav,  or  a  cart 
way,  which  comprehends  the  other  two 
and  also  a  cart  or  carriage  way.  Co.  Litt. 
56  a.  But,  to  whichever  of  these  classes 
it  belong,  it  is  still  a  highway  ;  for  "  high- 
way is  the  genus  of  all  public  ways,  as 
well  cart-horse  as  foot  ways."    Per  Lord 


Holt.  Regina  v.  Saitdlif,  6  Mod.  255. 
See  Logan  v.  Burton,  5  B.  &  C.  5 1 3 ;  AUen 
v.Omumd,  8  East,  4  ;  R.  v.  Inhabs-  of  Salop, 
13  East,  95  ;  Domina  Regina  v.  Cluworth, 
Salk.  358.  See,  as  to  railroads,  R,  v.  Severn 
and  Wye  Railway  Co.,  2  B.  &  A.  646. 
Nay,  even  public  rivers,  are,  in  law^  to  be 
considered  highways,  since  they  fall  within 
the  definition  above  given,  and  are  pass- 
ages open  to  all  the  king's  subjects.  1 
Lord  Raym.,  725  ;  2  Lord  Raym.,  1 174  ; 
R.  V.  Hammond,  10  Mod*  382;  Com.  Di. 
Chimin,  A.  1 ;  Mayor  of  Lynn  v.  7\tmer, 
Cowp.,  86. 

The  interest  of  the  public  in  a  highway 
consisting  solely  in  the  right  of  passage, 
the  soil  and  freehold  over  which  that 
right  of  way  is  exercised,  may  be,  and 
generally  is,  vested  in  a  private  owner, 
who  may  maintain  an  action  against  per- 
sons who  infringe  his  rights  therein,  as, 
for  instance,  by  permitting  cattle  to  de- 
pasture there.  See  the  principal  case, 
and  Sir  John  Ladev,  Shepherd,  2  Str.  1004  : 
Stet^s  V.  Whistler,  1  i  East,  51.  And  the 
general  prima  facie  presumption  of  law  is, 
that  the  freehold  of  the  road,  usque  ad  me^ 
dhtm  filum  via,  is  in  the  proprietors  of  the 
land  on  either  side.  Cooke  v.  Green,  11 
Price,  736  ;  Hedlam  v.  Headley,  Holt,  463, 
see  however  the  exception  stated  by  Lord 
Denman,  C.  J,  R.  Hatfield^  4  Ad.  and  Eli. 
164,  and  per  Lord  Tenterden^  C.  J.  in  R. 
v.  Edmonton,  I  M.  &  Rob.  124.  And  so 
of  the  waste  land  on  each  side  of  the  road. 
Steel  ▼.  Prickett,  2  Stark.  463;  Dor  v. 
Pearsey,  7  B.  ^  C.  304.  Unless,  indeed, 
it  communicate  with  other  larger  wastes 
belonging  to  the  lord  of  the  manor.  Anon 
LoffV,  358  ;  Grose  v.  West,  7  Taunt.  39  ; 
Doe  d.  Barrett  v.  Kemp,  7  Bingh.   332. 
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The  right  of  the  public,  however,  is  that 
which  is  of  chief  importance,  and  is  prin- 
cipally to  be  taken  care  of.  And  there- 
fore if  a  highway  become  so  out  of  repair 
and  founderous,  as  to  be  impassable,  or 
even  iDCommodious,  the  public  have  a 
right  to  go  on  the  adjacent  ground,  whe- 
ther it  be  cultivated  or  uncultivated  ;  1 
Roirs  Abr.  390  A.  pi.  1  B.  pi.  1 ;  1  Hawk. 
P.  C.  76,  s.  2 ;  Abtor  v.  French,  Taylor  r. 
WhUehead,  Dougl.  749  ;  2  Show.  28,  pi. 
19;  a  privilege  which  the  grantee  of  a 
private  way  can  under  no  circumstances 
assume.  Pomfret  v.  Rycroft^  I  Wms.  Saund. 
S22  a,  n.  3.  Taylor  v.  Whitehead,  ubi  su- 
pra ;  BuUard  v.  Harruon,  4  M.  &  S.  387. 

II.  As  to  the  mode  in  which  a  Highway 
u  created. — Except  where  this  is  done  by 
the  express  enactment  of  the  Legislature, 
it  derives  its  existence  from  a  dedica- 
tion to  the  public,  by  the  owner  of  the 
land  over  which  the  highway  extends,  of 
a  right  of  passage  over  it  ;  and  this 
dedication,  though  it  be  not  made  in  ex- 
press terms,  as  it  indeed  seldom  is,  may 
and  will  be  presumed  from  an  uninter- 
rupted use  by  the  public  of  the  right  of  way 
claimed.  R.  v.  Lloyd,  1  Camp.  260.  See 
BrUiih  Museuin  v.  rtnnis,  5  C.  &  P.  460. 

^  No  particular  time  i.^  necessary  for  evi- 
dence of  a  dedication.  If  the  act  of  dedica- 
tion be  unequivocal,  it  may  take  place  im- 
mediately. For  instance,  if  a  man  build 
a  double  row  of  houses,  opening  into  an 
ancient  street  at  each  end,  making  a  street, 
and  sells  or  lets  the  houses,  that  is  instantly 
a  highway."  Per  Chambre  J.,  in  Woodyer 
V.  Hodden,  5  Taunt.  125. 

Eight,  and  even  six  years,  have  been 
held  time  enough  wherein  to  presume  a 
dedication  from  user.  Tnuteet  of  Rugby 
Charity  v.  Merrywether,  11  East,  875. 
Four  years  have  been  held  too  short  a 
time.  But  all  depends  upon  the  special 
circumstances  of  each  case,  as  will  be 
understood  from  the  remarks  of  Chambre 
J,  above  cited.  R.  v.  Hudson,  2  Str.  909 ; 
R,  ▼.  Wright,  3  B.  &  Ad.  681. 

A  dedication  cannot  be  presumed  against 
the  Crown.  Harper  v.  Charlesworth,  4  B. 
&  C.  574.  As  a  dedication  to  the  public 
will  be  presumed  where  circumstances 
warrant  it,  so  that  presumption  may  be 
rebutted,  and  prevented  from  arising,  by 
circumstances  incompatible  with  the  sup- 


position that  any  dedication  has  taken 
place.  Thus,  though  we  have  seen  that 
if  a  man  open  a  useful  passage  from  one 
public  highway  or  street  into  another,  a 
presumption  will,  in  course  of  time,  arise, 
that  he  has  dedicated  that  passage  to  the 
public,  yet,  if  he  place  a  bar  or  gate 
across  the  road,  which  may  be  opened 
and  shut  at  pleasure,  the  presumption  of 
dedication  is  rebutted.  Nay,  though  the 
bar  or  gate  have  been  knocked  down,  the 
fact  of  its  having  once  been  there  will,  at 
least  for  a  considerable  time,  prevent  the 
presumption  of  a  dedication  from  arising. 
Roberts  v.  Karr,  I  Camp.  262,  note ;  Leth- 
bridge  v.  Winter,  I  Camp.  263.  See 
British  Museum  v.  Finnis,  5  C.&  P.  460. 
A  dedication  to  the  public  may  be 
limited  in  point  of  time  by  acts  contempo- 
raneous with  the  dedication.  R.  v.  Hudson^ 

2  Str.  909  i  R,  v.  Northampton,  2  M.  &  S. 
262.  See  R.  v.  Mellor,  1  B.  &  Adol.  92. 
But  whether  a  dedication  can  be  partial 
in  its  extent,  is  a  question  of  some  doubt 
and  difficulty.  See  it  discussed  by  Mr. 
Wellbcloved,  on  Highways,  p.  52,  et  seq. 
See  also  Marqtds  of  Stafford  v.  Coyney, 
7  B.  &  C.  257.  Rex  v.  Leake,  2  Nev.  Ik 
Mann,  595 ;  5  B.  &  Adol.  469.  Leth- 
bridge  v.  Winter,  1  Camp.  263. 

It  must  also  be  observed,  that  the  dedi- 
cation of  the  owner  of  a  particular  estate 
will  not  bind  tho«e  in  remainder,  or  pre- 
vent them  from  stopping  the  way  dedi- 
cated, when  the  estate  comes  into  their 
possession.  Wood  v.  Veal,  5  B.  &  A.  454. 
See  Baxter  v.  Taylor,  1  Nev.  &  M.  13 ; 
R.  V.  Edmonton,  1  M.  &  Rob.  24.  Unless, 
indeed,  in  the  course  of  the  period  during 
which  the  way  has  been  used,  there  have 
been  a  succession  of  tenants,  or  the  land- 
lord has  had  express  notice  of  the  user, 
in  which  cases  his  assent  to  it  might  be 
implied.    R.  v.  Barr,  4  Camp.  16. 

The  assent  of  the  parish  through  which 
the  highway  runs  is  not  requisite  to  give 
effect  to  the  dedication  thereof,  R.v.  Leake, 
5  B.  &  Adol.  469 ;  though  the  contrary  of 
this  proposition  was  once  contended  for. 
R.  v.  St,  Benedict,  4  B.  8c  A.  447 ;  R.  v. 
Mellor,  1  B.  6c  Adol.  32;  R.r.  Cumber- 
worth,  3  B.  &  Adol.  1 1« ;   R.  v.  Wright, 

3  B.  &  Adol.  683.  See  now,  however,  on 
this  subject,  OkG  Wm.  IV. c.50,  sec. 23, 
cited  post. 
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It  has  been  already  remarked,  that  a 
highway  is  sometinies  created  by  an  act 
of  parliament  passed  for  that  purpose. 
The  provisions  of  such  an  act  must  be 
strictly  followed,  or  the  creation  will  not 
take  place.  See  R.  v.  HoiHngfield,  2  M.& 
S.  558.  Where  an  act  of  parliament  di- 
rected a  road  from  A.  to  B.,  it  was  held 
that  the  whole  line  must  be  complete, 
before  any  portion  of  it  would  become  a 
highway  repairable  by  the  parish.  JR.  ▼. 
Cutnbenvorth,  3  B.  5c  Ad.  1 12.  and  4  Ad. 
&  Ell.  731 ;  R.  V.  Edge  Lane,  4  Ad.  & 
Ell.  723.  It  was  thought  in  one  case, 
that  where  the  act  directed  a  main  road 
wUh  branches,  the  main  road  would  be- 
come a  public  road  before  the  completion 
of  the  branches,  R.y.  J,  J.,  W.  R.  of 
Vorkskire,  5  B.  &  Ad.  1003  ;  but  the  act 
there  contained  the  word  respectively:  and 
R,  V.  Edge  Lane  shows  that,  in  the  absence 
of  special  words,  it  is  otherwise. 

III.  Ai  to  the  mode  in  which  a  Highway 
may  be  lost. — The  common  law  presents  no 
means  by  which  a  public  right  of  way  can 
be  lost  absolutely.  Fuller  v.  Sanders,  Cro. 
Jac.446.  It  might,  however,  be  diverted 
from  one  line  of  road  into  another ;  and 
that  either  by  the  act  of  God — as  if  a  na- 
vigable river  change  its  course — or  by  pro- 
ceedings on  a  writ  entitled  that  of  ad  quod 
damnum,  which  is  an  original  writ  issuing 
out  of  Chancery,  and  directing  the  sheriff 
to  summon  a  jury,  to  inquire  whether  the 
proposed  diversion  will  be  detrimental 
to  the  public,  and  to  return  the  inqui- 
sition into  Chancery,  where  any  person 
injured  thereby  might  have  impeached  it 

A  public  highway  may,  of  course,  be 
either  extinguished  or  diverted  by  act  of 
parliament ;  and  statute  5  &  6  W.  4,  c  50, 
contains,  from  section  84  to  92,  copious 
directions  as  to  the  mode  in  which  it 
may  be  stopped  up  or  diverted  by  two  jus- 
tices, those  sections  enact,  that  whenever 
the  inhabitants,  in  vestry  assembled,  deem 
it  expedient  that  a  highway  should  be 
stopped,  diverted,  or  turned,  either  entirely, 
or  reserving  a  foot-way  or  bridle-way, 
the  chairman  shall,  in  writing,  direct  the 
surveyor  to  apply  to  two  justices  to  view 
it,  and  authorise  him  to  pay  the  ex- 
penses of  the  view.  Any  inhabitant  may 
call  upon  the  churchwardens  to  assemble 
a  vestry  for  this  purpose.     If  it  appear 


to  the  two  justices,  upon  their  view, 
that  the  highway  may  beneficially  be 
stopped,  diverted,  or  turned,  and  the 
owner  of  the  land  through  which  the  new 
highway  (if  any)  is  intended  to  be  made, 
consent  in  writing,  noUoes  are  to  be  afiixed 
at  each  end  of  the  road,  published  for  four 
weeks  running  in  a  county  newspaper,  and 
for  four  successive  Sundays  on  the  door 
of  the  church  of  each  parish  through 
which  the  highway  runs ;  and  when  proof 
has  been  made,  to  the  satisfaction  of  the 
justices,  of  the  publication  of  such  notices, 
and  a  plan  has  been  laid  before  them  of 
the  old  and  proposed  new  highways,  the 
justices  are  to  make  their  certificate,  which 
is  to  be  lodged  with  the  clerk  of  the  peace, 
and,  at  the  quarter  sessions  next  after  four 
weeks  from  the  day  of  its  being  so  lodged, 
is  to  be  read  in  open  court,  and  enrolled, 
together  with  the  proof,  plan,  and  consent, 
among  the  records  of  the  quarter  sessions. 
The  stoppage  or  diversion  of  several 
highw^ays  connected  with  each  other,  may 
be  effected  by  the  same  order  and  certi- 
ficate. Parties  aggrieved  by  such  certifi- 
cate may  appeal  to  the  siud  quarter  ses- 
sions, giving  ten  days'  notice,  and  a 
statement  of  the  grounds  of  appeal.  The 
court  of  quarter  sessions  is  to  empanel 
a  jury  to  try  this  appeal,  to  decide  it 
accordmg  to  the  verdict,  and  to  award 
costs  to  the  successful  party.  If  there  be 
no  appeal,  or  the  appeal  be  dismissed,  the 
quarter  sessions  are  to  make  an  order  for 
the  diversion  or  stopping  the  old  highway, 
and  purchasing  the  ground  for  the  new 
one,  which  thenceforth  is  to  be  a  public 
highway. 

Besides  the  above  enactment,  the 
Turnpike  Acts  contain  provisions  appli- 
cable to  that  class  of  ways  only. 

IV.  As  to  the  mode  in  which  a  Highway 
is  to  be  repaired. — At  common  law,  the 
liability  to  repair  all  highways  within 
a  parish  rests  on  the  occupiers  of  the 
land  therein.  1  Roll's  Abr.  390 ;  Austin^ 
case,  1  Vent.  183,  9 ;  jR.  v.  St.  George, 
Hanover  Sq.,  8  Camp.  222 ;  R.  v.  Ne- 
therthong,  2  B.  &  A.  179.  Where  a  place 
happened  to  be  extra-parochial,  it  seemed 
doubtful  how  the  repair  was  to  be  eilforced. 
R.  V.  Kingsmoor,  2  B.  &  C.  190.  The 
liability  of  the  parishioners  may  indeed  be 
suspended,  and  the  burden  imposed  on 
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other  penoiu,  under  oerUin  drcnmatanoea. 
But  then,  if  thote  persons  become  in  any 
wajr  umiUe,  or  cease  to  be  compellable, 
to  perform  the  duty  of  reparation,  the 
doimant  liability  of  the  parishioners  re- 
vives. Young  V. ,  1  Lord  Raym.y  725 ; 

IL  V.  Sheffitid,  2  T.  R.  106;  R.  v.  Oxford- 
Mkirt,  4  B.  &  C.  184.  Nor  can  the  parish, 
by  any  agreement  whatever,  exonerate 
liaelf  from  this  inherent  liability.  R.  v. 
Maym  of  iMerpool,  3  East,  86. 

This  comnon<4aw  liability  to  repair  all 
t^e  h%hway8  situate  within  it,  under 
wbicb  every  parish  lay,  has  now,  how* 
evei^  been  a  good  deal  narrowed  by  sta- 
tute 5  &  6  W.  4,  cap.  60,  so  far  as  respects 
roads  constructed  by  private  individuals, 
aaer  the  passing  of  that  act  The  2dd 
section  enacts  that  no  road  made  by  a 
privaie  person  or  corporation^  or  set  out 
aa  a  private  driftrway  or  horse-path  by  the 
award  of  enclosure  commissioners,  shall 
be  deemed  a  highway  repairable  by  the 
parish,  unless  three  months'  notice  be 
given  to  the  surveyor  of  the  intention  to 
dedicate,  and  unless  it  be  substantially 
«iade>  to  his  satisfaction,  and  that  of  two 
justices,  who  are  to  view  and  certify,  and 
iheir  certificate  is  to  be  enrolled  at  the 
next  sessions.  The  surveyor,  on  receipt 
«f  the  notice,  is  to  call  a  vestry,  and  if 
they  deem  the  new  road  not  of  sufficient 
utility,  the  question  is  to  be  determined 
by  the  next  special  session  for  the  high- 
ways. Hence  it  appears  that  the  sort  of 
dedication  which  will  suffice  to  entitle  the 
public  to  a  road,  will,  for  the  future,  be 
different  from  that  which  must  take  place 
in  order  to  burden  the  parish  with  the 
duty  of  repairing  it  See  R.  v.  Leake^  5 
B.  &  Ad.  469  ;  R.  v.  Cumberworth,  3  B.  & 
Ad.  112  ;  R.  V.  Wright,  3  B.  &  Ad.  683 ; 
R,y.  Melhr,  I  B.  &  Ad.  32. 

Special  provisions  have  been  made  by 
the  Legislature,  respecting  the  repair  of 
roads  which  happen  to  pass  along  the 
boundary  line  of  two  parishes^  so  as  to 
have  one  side  in  one  parish,  and  the  other 
side  in  another  parish.  See  5  &  6  W.  4, 
c.  50,  sees.  56, 59, 60, 6 1. 

It  has  been  said,  that  the  common  law 
liability  to  repair  highways,  may  be  im- 
posed on  other  persons  than  the  parish- 
ioners at  large  under  certain  circumstances. 
These  are — 

VOL.  II. 


1.  Where  the  owner  of  the  land  through 
which  a  highway  passes,  incloses,  in  which 
case  he  becomes  liable  to  repair  as  much 
of  it  as  he  has  inclosed ;  Sir  E»  Dun- 
combe's  case,  Cro.  Car.  366  ;  the  reason 
of  this  is,  that  the  inclosure  prevents 
the  public  from  exercising  their  right, 
which  has  been  before  spoken  of,  viz*  that 
of  going  on  the  adjacent  land  when  the 
highway  is  impassable ;  and  the  repairs 
to  which  he  is  subjected  are  stricter  than 
the  liability  even  of  the  parish,  for  the 
parish  is  only  obliged  to  keep  the  road 
in  the  same  state  that  it  has  always 
been;  whereas  the  person  who  has  in- 
closed, is  bound  to  maintain  a  perfect  good 
vMtf ;  and,  if  he  do  not,  the  public  may 
justify  making  gaps  in  his  inclosure,  and 
going  into  his  grounds  as  far  as  is  neces- 
sary to  avoid  the  bad  way.  Henna  case. 
Sir  W.  Jones,  296 ;  see  jR.  v.  Flecknow, 
Burr.  461,  and  3  Salk.  182.  He  may, 
however,  get  rid  of  his  liability  by  destroy- 
ing his  inclosures.  R,  v.  Stoughton,  2 
Wms.  Saund.  160,  note  12.  When  there 
is  an  ancient  inclosure  on  one  side  of  a 
road,  and  the  owner  of  the  land  on  the 
other  side  incloses  it,  he  shall  maintain 
the  whole  way;  R.  v.  Stoughton^  2  Wms. 
Saund.  161  note;  if  there  be  no  such 
ancient  inclosure,  he  shall  only  repair  half 
the  way  ;  R,  v.  Staughton,  1  Sid.  464  ; 
where  two  inclose,  they  shall  repair  the 
way  in  moieties,  ibid. ;  and  see  1  Wms. 
Saund.  161,  in  notis, 

2.  The  burthen  of  repair  may  be  cast  on 
a  particular  person  by  prescription ;  this 
prescription,  if  alleged  against  a  corpora- 
tion, may  be  general ;  but  if  alleged  against 
an  individual,  some  consideration  for  it  must 
be  show^n,  cx.gr.,  the  having  lands  hulden 
by  such  service.  1  Hawk.  P.  C,  c.  76, 
s.  8.  See  R,  v.  Kerriton,  1  M.  &  S.  435  ; 
13  Rep.  d.S.  Bac.  Abr.  Highway,  F,  R. 
V.  St  Gilei,  5  M.  &  S.  260.  And  when 
lands  holden  by  such  charge  are  conveyed 
to  several,  the  charge  is  not  apportioned 
among  them,  but  each  is  liable  to  the 
whole  repairs,  and  must  have  contribution 
from  the  others.  Regina  v.  Duchess  of 
Ruccleugh,  1  Salk,  358  ;  R.  v.  Buckridge, 
4  Mod.  48  ;  3  Vin.  Abr.  Apportionment, 
5,  pi.  9. 

If  a  road  had  been  widened,  the  mode 
of  doing  which  is  now  provided  by  5  &  6 
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W.  4,  c.  50,  sec.  82,  the  parish  must  at 
common  law  have  repaired  the  new  part 
thereof.  R.  v.  West  Riding  Yorkshire,  2 
East,  353  ;  St.  4,  G.  4,  c.  95,  8.  68.  But 
now  when  a  road  is  widened,  diverted,  or 
turned,  the  parish  must  repair  the  whole : 
and  means  are  provided  for  enforcing  a 
rateable  contribution  from  the  persons  pre- 
viously liable  to  the  reparation.  5  &  6 
W.  4,  c.  50,  sec.  98. 

By  sec.  62  of  the  said  act,  a  mode  is 
chalked  out  of  converting  a  highway,  re- 
pairable by  a  corporation,  or  individual, 
into  a  parish  highway,  and  fixing  the  com- 
pensation to  be  paid  by  the  party  to  be 
relieved  from  the  <mui  of  repairing. 

3.  The  inhabitants  of  a  particular  town- 
ship within  a  parish,  may,  by  cuttom^  be 
bound  to  repair  the  highways  lying  within 


its  own  boundary.  R.  v.  Ecdetfieldt  \  B» 
&  A.  348.  In  like  manner,  a  parish  may, 
by  immemorial  custom,  be  charged  with 
the  repair  of  a  bridge  instead  of  the 
county.  R.  v.  Hendon,  4  B.  &  Adol.  628  ; 
but  not  with  the  repairs  of  a  highway 
out  of  its  own  boundary.  R.  v.  Si,  Gilu^ 
5  M.  &  S.  260  ;  R.  v.  MachynUeth,2  B.  & 
C.  166.  By  such  a  custom  the  township  is 
placed  on  the  same  footing  as  a  parish,  with 
respect  to  the  highways  within  it,  whether 
new  or  old.  R,  v.  Hatfield,  4  B.  &  A.  75. 
See  5  8c  6  W.  4,  cap.  50,  sec.  5.  See  further 
as  to  highways,  and  particularly  as  to 
pleadings  relating  to  them,  the  notes  to 
R,  V.  Siaugkton,  2  Wms.  Saund.  160 ;  and 
as  to  bridges,  see  stats.  22  H.  8,  cap.  5,  43 
6.  3,  cap.  59,  sec.  5,  and  5  and  6  W.  4, 
cap.  50,  sees.  21  &  29. 
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MICH,  43  G.  3.— A^  B. 

[reported  3  EAST,  38.] 

A  tenant  in  agriculture,  toko  erected^  at  his  own  expense^  and  for 
the  mere  necessary  and  convenient  occupation  of  his  farm,  a 
beast-house,  carpenter'^s  shop,  fuel-house,  cart-house^  pump- 
house,  and  fold-yard  wall,  which  buildings  were  of  brick 
and  mortar,  and  tiled,  and  let  into  the  ground,  cannot  remove 
the  same,  though  during  his  term,  and  though  he  thereby  left 
the  premises  in  the  same  state  as  wlien  he  entered.  There 
appears  to  be  a  distinction  between  annexations  to  the  free- 
hold of  that  nature  for  the  purposes  of  trade,  and  those  made 
for  the  purposes  of  agriculture  and  better  enjoying  the  imme- 
diate profits  of  the  land,  in  favour  of  the  tenants  right  to 
remove  the  farmer :  that  is,  where  the  superincumbent  build- 
ing is  erected  as  a  mere  accessary  to  a  personal  chattel,  as 
an  engine  ;  but  wliere  it  is  accessary  to  the  realty,  it  can  in 
no  case  be  removed. 

The  declaration  stated  that  the  plaintiff  was  seised  in 
fee  of  a  certain  messuage,  with  die  out-houses,  &c.  and 
certain  land,  &c.  in  the  parish  of  Bigby,  in  the  county  of 
Lincoln,  which  premises  were  in  the  tenure  and  occupation 
of  the  defendant  as  tenant  thereof  to  the  plaintiff,  at  a  cer- 
tain yearly  rent,  the  reversion  belonging  to  the  plaintiff; 
and  that  the  defendant  wrongfully,  &c.  intending  to  injure 
the  plaintiff  in  his  hereditary  estate  in  the  premises,  whilst 
the  defendant  was  possessed  thereof,  wrongfully  and  inju- 
riously, and  without  the  license  and  against  the  will  of  the 
plaintiff,  pulled  down  divers  buildings,  parcel  of  the  said 
premises,  in  his,  the  defendant's,  tenure  and  occupation, 
viz.  a  beast'house,  a  carpenter's  shop,  a  waggonrhouse,  a  fuel- 
house  and  a  pigeon-house  and  a  brick  wall,  enclosing  the 
fold-yard,  and  took  and  carried  away  the  materials,  which 
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were  the  property  of  the  plaintiiF,  as  landlord,  and  con- 
verted them  to  his,  the  defendant's  own  use;  by  reason 
whereof  the  reversionary  estate  of  the  plaintiff  in  the  pre- 
mises was  greatly  injured,  &c.  The  defendant  pleaded 
the  general  issue.  And  at  the  trial  at  the  last  Lincoln 
assizes  a  verdict  was  found  for  the  plaintiff,  with  60/. 
damages,  subject  to  the  opinion  of  the  court  on  the  fol- 
lowing case : 

The  defendant  occupied  a  farm,  consisting  of  a  messuage, 
cottages,  barn,  stables,  out-houses,  and  lands,  at  Bigby,  in 
the  county  of  Lincoln,  under  a  lease  from  the  plaintiff  for 
twenty-one  years,  commencing  on  the  12th  day  of  May  1779; 
which  lease  contained  a  covenant  on  the  part  of  the  tenant 
to  keep  and  deliver  up  in  repair  the  said  mesmage^  bam, 
stables^  and  out-houseSy  and  other  buildings  belonging  to  the 
said  demised  premises.  About  fifteen  years  before  the  expira- 
tion of  the  lease  the  defendant  erected  upon  the  said  farm 
at  his  own  e3[pense  a  substantial  beast-house^  a  carpenter's 
shop  J  a  fud'-hotisei  a  cart-hxmse  and  pump'hottse^  and  fold-yard. 
The  buildings  were  of  brick  and  mortar,  and  tiled,  and  the 
foundations  of  them  were  about  one  foot  and  a  half  deep 
in  the  ground.     The  carpenter's  shop  was  closed  in,  and 
the  other  buildings  were  open  to  the  front,  and  supported 
by  brick  pillars.      The  fold-yard  wall  was  of  brick  and 
mortar,  and  its  foundation  was  in  the  ground.     The  de- 
fendant, previous  to  the  expiration  of  his  lease,  pulled 
down  the  erections,  dug  up  the  foundations,  and  carried 
away  the  materials,  leaving  the  premises  in  the  same  state 
as  when  he  entered  upon  them.    These  erections  toere  neces- 
sary and  convenient  for  the  occupation  ofthefarm^  which  could 
not  be  well  managed  without  them.     The  question  for  the 
opinion  of  the  Court  was.  Whether  the  defendant  had  a 
right  to  take  away  these  erections.      If  he  had,  then  a  ver- 
dict to  be  entered  for  the  defendant ;  if  not,  the  verdict  for 
the  plaintiff  to  stand. 

This  case  was  first  argued  in  Easter  term  last  by  Tork- 
ington  for  the  plaintiff,  and  Clarke  for  the  defendant ;  and 
again  in  this  term  by  Vaughan^  Sergt.  for  the  plaintiff,  and 
Balguy  for  the  defendant. 

For  the  plaintiff  it  was  argued  that  the  removing  the 
buildings  in  question  was  waste  at  common  law,  and  that 
this  case  did  not  fall  within  any  of  the  exceptions,  which 
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bad  been  introduced  «o&/y  for  the  benefit  of  trade  in  relaxa- 
tion of  the  old  rule.  That  rule  was,  that  whatever  was 
once  annexed  to  the  freehold  could  never  be  severed 
agun  without  the  consent  of  the  owner  of  the  inherit- 
ance. Accordingly,  glass  windows,  wainscot,  benches, 
doors,  furnaces,  &c.,  though  annexed  by  tenant  for  years 
for  his  own  accommodation,  could  not  be  removed  by  him 
again.  Co.  Litt  53  a.  The  principle  on  which  this  was 
founded  was  the  injury  which  would  thereby  arise  to  tlie 
inheritance  from  disfiguring  the  walls  of  the  mansion; 
though  some  of  these  things  were  in  their  nature  per- 
sonal chattels,  supplying  the  place  of  mere  movable  uten- 
sils and  furniture.  But  it  never  was  questioned  but  that 
buildings  let  into  the  soil  became  part  of  the  freehold 
from  the  very  nature  of  the  thing.  This  was  decided  so 
long  ago  as  Hil.  17  Ed.  2,  518,  in  a  writ  of  waste  against 
a  lessee,  who  had  built  a  house  and  pulled  it  down  during 
his  term.  And  Co.  Litt.  5S  a,  which  is  to  the  same 
purpose,  goes  further  and  says,  that  even  the  building  of 
such  new  house  by  the  tenant  is  waste;  but  that  is  de- 
nied in  Lord  Darcy  v.  Askwith  (a) ;  though  that  also  (a)  Hob.  234. 
agrees  that  the  letting  down  of  such  new  house  built  by 
the  tenant  himself  would  be  waste.  So  taking  down  a 
stone  wall,  or  a  partition  between  two  chambers,  is  waste. 
10  Hen.  7,  2  pi.  3.  It  does  not,  indeed,  appear  by  that 
book,  whether  those  erections  had  been  before  made  by  the 
tenant  himself;  but  they  were  so  taken  to  be  by  Meade  J. 
in  Cooke  v.  Humphrey  (A).  All  this  is  confirmed  by  Lord  (6)  Moor,  177. 
Coke  at  the  end  of  HeilakenderCs  case  (c),  where  it  is  said  to  (c)  4  Rep.  63, 4. 
have  been  adjudged  in  C,B.  that  glass  fastened  to  the  win- 
dows, or  wainscot  to  the  house,  by  the  lessee,  cannot  be 
removed  by  him :  and  that  it  makes  no  difference  in  law 
whether  the  fastening  of  the  latter  be  by  great  or  little  nails, 
screws,  or  irons  put  through  the  posts  or  walls  (as  had  been 
then  of  late  invented),  or  in  whatever  other  manner  it  was 
fiutened  to  the  posts  or  walls  of  the  house.  In  all  these 
cases  the  rule  as  between  landlord  and  tenant  seems  to  have 
followed  that  between  heir  and  executor,  founded  upon  the 
reason  first  mentioned :  and  no  innovation  upon  the  strict 
rule  seems  ever  to  have  been  admitted,  except  in  the  case  ..  ^. 
before  Lord  C.  B.  Comyns^  (d)y  at  Nisi  Prius,  of  the  cyder  Lawton^.Law- 
mill,  which  he  held  should  go  to  the  executor,  and  not  to.  *^'  ^  ^^^'  *^' 


102  ELWE8  t7»   MAWE. 

the  heir ;  but  upon  what  particular  grounds  does  not  appear^ 
(a)  Ball,  N.P.    and  the  case  of  Culling  v.  Tufnal  (a),  before  Lord  CL  J. 

Trebyy  at  Hereford,  in  1694,  where  a  barn  erected  by  a 
tenant  upon  pattens  and  blocks  of  timber,  lying  on  but  not  let 
into  the  ground,  was  holden  to  be  removable  by  the  tenant: 
but  even  there  he  relied  on  the  custom  of  the  country  in 
favour  of  the  tenant,  with  reference  to  which  it  might  be 
(*)9e>tfV%ggle9-  presumed  that  he  and  his  landlord  had  contracted.*  The 
wwrth  V.  Daiii-^  ^^jy  established  exception  (which  the  plaintiff's  counsel  ad- 

«<»*,  anU,  VOL  I.        ,  •'  ... 

el  noiat.  mitted  was  as  old  as  the  rule  itself),  is  in  favour  of  trade,  with 

respect  to  articles  annexed  to  the  freehold  for  the  purpose 
of  carrying  on  trade  and  manufactures.  In  20  Hen.  T^fo. 
13,  pi.  24,  an  heir  brought  trespass  against  executors  for 
taking  away  a  furnace  fixed  to  the  freehold  with  mortar,  and 
the  taking  was  holden  tortious.  But  it  was  there  said  ^^  that 
if  a  lessee  for  years  set  up  such  a  furnace  for  his  own  advan- 
tage, or  a  dyer  his  vats  and  vessels  to  carry  on  his  busi*- 
(&)  The  word!  in  ness  (6),  during  the  term  he  may  remove  them:  but  if 
-'t.r^'iltSl.  ^^  suffer  them  to  be  fixed  to  the  land  after  the  end  of 

pur  occupier 

ion  oecupa-       the   term,  then   they  belong  to  the  lessor ;  and  so  of  a 

baker."  Then  follows,  ^*  It  is  no  waste  to  remove  such 
things  within  the  term  by  any.^'  But  this  is  said  to  have 
been  against  the  opinions  before  mentioned,  and  to  have 
been  doubted  in  the  42  Ed.  3,  p.  6,  pi.  19,  whether  it 
were  waste  or  not.  It  is  clear,  therefore,  from  the  whole 
of  the  passage,  that  tiie  only  generally  admitted  excep* 
tion  was  in  favour  of  traders,  which  is  shown  by  the  ex- 
amples of  the  dyer  and  baker  affixing  vessels  pttr  occupier 
son  occupations :  and  that  at  least  it  was  doubtful  whether 
the  same  privilege  extended  to  others  affixing  to  tlie  free- 
hold similar  articles.  And  the  exception  is  the  more 
remarkable  because  at  that  early  period  agriculture  must 
have  been  of  much  greater  importance  to  the  state  than 
trade.     This  distinction  was  continued  in  later  times.     In 

(o)  Saik.  368.      PooUs  case  (c),  M.  2  Ann.  in  an  action  on  the  case  by  a 

lessee  against  the  sheriff  of  Middlesex,  who  had  taken  in 
execution  the  vats,  coppers,  tables,  partitions,  and  pave- 
ment, &c.  of  an  under  lessee,  a  soap-boiler,  which  he  had 
put  up  as  fixtures  for  the  convenience  of  his  trade,  Lord 
C.  J.  Holt  held  that  during  the  term  the  soap*boiler  might 
well  remove  the  vats  set  up  in  relation  to  trade,  by  the  com- 
mon law ;  but  that  there  was  a  difference  between  what  he 
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did  to  carry  on  his  trade,  and  what  he  did  to  complete  the 
house;  as  hearths,  and  chimney-pieces;  which  he  held  not 
removeable.  The  next  case  was  Cave  v.  Cave  (a),  in  1705^  (o)  2  Vem.  508. 
where  the  Lord  Keeper  held  that  not  only  wainscot,  but 
pictures  and  glasses  put  up  in  the  place  of  wainscot,  should 
go  to  the  heir  and  not  to  the  executor,  to  prevent  the  house 
being  disfigured.  Then  followed  Latoton  v.  Lavoton  (b) ;  (6)  3  Atk.  13. 
where  it  was  decreed  by  Lord  Hardtoicke  C.  that  a  fire 
engine  erected  for  the  benefit  of  a  colliery  by  the  tenant  for 
life  should  be  considered  as  personal  estate,  and  go  to  his 
executor,  and  not  to  the  remainderman,  in  favour  of  credit- 
ors. But  there  it  was  proved  to  be  ctut&maiy  to  move  such 
an  engine ;  that  in  building  the  shed  for  its  security  hoks 
were  left  for  the  ends  of  the  timber  to  make  it  more  commodi- 
(nu  for  removal;  and  that  it  was  very  capable  of  being 
removed.  The  evidence  relied  on  by  the  other  side  was 
that  it  could  not  be  removed  without  tearing  up  the  jotVand 
destroying  the  brich-worL  But  Lord  Hardtoidte  considered 
the  brick-work  there  as  a  mere  accessory  to  the  engine, 
which  in  its  own  nature  was  a  mere  personal  moveable 
chattel.  One  reason,  he  said,  which  weighed  with  him  was, 
that  it  was  a  mixed  case,  between  enjoying  the  profits  of  the 
land  and  carrying  on  a  species  of  trade  ;  and  considering  it 
in  that  lights  it  came  near  the  instances  of  furnaces  and  cop- 
pers in  brewhouses.  That  decision  was  in  1748.  In  ex 
parte  Quincy{c)y  in  1750,  where  the  principal  question  was,  (c)  i  Atk.  477. 
whether  the  utensils  of  a  brew-house  passed  by  a  mortgage 
of  the  brew-house  with  the  appurtenances ;  it  is  said  that  a 
tenant  may,  during  the  term,  take  away  chimney  pieces^  and 
even  wainscot;  but  the  latter  is  observed  to  be  a  very  strong 
case.  The  same  was  before  said  in  Lawton  v.  Lawton^ 
with  this  di£ference,  that  it  was  there  said  of  wainscot^^d 
only  by  screws^  and  of  marble  chimney-pieces.  This  opinion 
may  have  proceeded  as  it  did  in  Beck  v.  Rebow  {d),  upon  {d)  i  p.  Wms. 
the  consideration  that  matters  of  this  sort  were  merely  oma^  ^^' 
mental  furniture^  and  not  necessary  to  the  enjoyment  of  the 
freehold.  The  case  of  Lord  Dudley  v.  Lord  Ward  (e),  in  (e)  Ambi.  us, 
1750,  was  like  that  of  Lawton  v.  Lanoton^  on  the  authority  »ndBuU.N.p. 
of  which  it  was  decided.  There  Lord  Hardwicke  recognized 
the  general  rule,  vntk  the  single  exception  as  between 
landlord  and  tenant,  that  fixtures  annexed  by  die  latter^ 
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the  sake  of  trade  might  be  removed.  There  too  the  fire- 
engine  was  considered  as  the  principal^  and  the  building 
erected  over  to  preserve  it,  as  the  mere  accessory :  and  the 
colliery  itself  as  in  part  the  carrying  on  of  a  trade.  In 
(a)  Cited  in  a  Lowton  V.  Solnum^  E.  22  Geo.  3,  B.  R.  (a),  salt  pans  were 
nou>xx>FUMher.  Golden  to  go  to  the  heir  and  not  to  the  executor:  and 

bert  y.  Shaw,  1  ^  . 

M.  Biac.  259.  though  Lord  Mansfield  said  that  the  rule  had  been  relaxed 
csM  turacd^n  a  ^  between  landlord  and  tenant,  tenant  for  life  and  remain- 
particular  agree,  derman,  in  respect  of  things  put  up  by  the  tenant  in  pos- 
°^^"  ' .  session ;  still  he  confined  the  relaxation  to  things  so  affixed 

/or  the  benefit  of  trade.     And  he  there  alluded  to  the  case  of 
the  cyder  mill  (doubtingly)   as  standing  alone,  and  not 
(6)3EspiD.  Ni.  pn^^^d  ^^  large.      Then  the  case  of  Dean  v.  AttaUey  {b)y 
Pri.  Cas.  II.       sittings  after  Easter,  39  Geo.  3,  was  a  case  where  two  sheds, 

called  Dutch  bams,  which  had  been  erected  by  the  tenauit 
during  his  term,  were  removed  by  him :  and  being  sued  on 
his  covenant,  by  which  he  undertook  to  leave  all  buildings 
which  then  were  or  should  be  erected  on  the  premises  during 
the  term  in  repair.  Lord  KenyoUy  at  Nisi  Prius,  held  that 
buildings  of  that  description  were  not  included ;  and  said 
that  the  law  would  make  the  most  favourable  construction 
for  the  tenant  where  he  had  made  necessary  and  useful 
erections  yor  the  benefit  of  his  trade  or  mantfacture.  Of  what 
precise  description  the  buildings  there  were  does  not  appear ; 
{c)  Vviepo»t.  possibly  not  affixed  to  the  ground  (c),  at  least  not  such 
whataccountwaB  parts  as  were  removed.     If  not,  the  case  amounts  to  no 

given  of  this  case    '  \  \  r  t> 

io  theargumento  morc  than  that  of  PentoH  V.  Mobcart{d)f  where  a  varnish 

clint^L^*"***"* '  *^"*^  ®f  ^^^^»  ^^^^^  ^^*  ^^^^  erected  on  a  brick  foundation 
(<0  2  East,  88.    by  the  tenant,  for  the  purpose  of  carrying  on  his  trade^  was 

removed  by  him.  But  it  did  not  appear  there  that  the 
fmmdatum  was  removed,  but  only  the  superstrudvre  ofvoood^ 
which  had  been  brought  by  the  tenant  from  another  place^ 
where  he  had  before  carried  on  his  business.  Lord  Kenyan, 
indeed,  there  laid  stress  on  the  instances  of  gardeners  and 
nurserymen  in  the  neighbourhood  of  the  metropolis  erect- 
ing green-houses,  &c.,  which  he  considered  that  they  would 
be  at  liberty  to  remove.  Whether  that  be  done  under  par- 
ticular agreements  or  not  does  not  appear :  but  supposing 
the  law  would  imply  an  exception  in  favour  of  tenants  of 
that  description,  it  would  only  be  upon  the  ground  of  con- 
sidering them  as  carrying  on  a  species  of  trade ;  the  very 
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nature  of  their  occupation  and  of  the  letting  being  to  enable 
them  to  disannex  even  trees  from  the  land  (a).  But  none  (a) Lawrence^., 
of  the  cased  have  gone  the  length  now  contended  for;  and  ment  intimated] 
the  very  CTounds  on  which  exceptions  have  been  made  from  *^**  ^  ground 
the  general  rule  preclude  the  present  case.  Erections  of  ly  for  nursery 
this  sort  are  not  in  their  nature  temporary  nor  moveable,  bT^^Jered^w 
but  are  calculated  solely  for  the  enjoyment  of  the  land :  the  implied  in  the 
expense  of  erecting  them  is  great,  and  their  value,  is  great  tnct,  thatlt^u 
oti  the  spot,  but  of  trifling  consideration  when  removed:  *®  .^  **•«*  ^^^ 

1       •  •  1  taking  up  young 

the  injury  of  their  removal,  therefore,  is  much  greater  to  trees,  &c.,  u  is 
the  landlord  than  the  benefit  of  the  materials  when  removed  ^^  '"sut*  he 


is  to  the  tenant.      If  the   exception  were  extended   to  eiprened  a  wish 
buildings  erected  for  the  purposes  of  agriculture,  it  would  |J^  usutTterms 
be  as  extensive  as  the  rule  itself,  and  would  therefore  de-  ^^  ^  if^ee  uo- 
stroy  it.     The  sole  object  of  such  erections  is  for  the  pur-  grounds  ^ere 
pose  of  enjoying  the  produce  of  the  land ;  the  landy  there-  ^**?^|J?-*"i,^  * 
fore,  is  the  principal,  and  the  buildings  the  accessory  to  the  metropolis. 
the  land.     This  distinguishes  it  essentially  from  buildings 
erected  for  engines  or  machinery  used  in  trade,  where  the 
persomd  chattel  is  the  principal.   No  other  line  than  this  can 
be  drawn  without  overthrowing  all  the  authorities. 

For  the  defendant  it  was  contended  that  the  old  rule  of 
law  had   been  gradually   relaxed   between   landlord  and 
tenant,  though  not  so  much  between  tenant  for  life  and 
remainderman,  or  between  heir  and  executor.     The  object 
has  been  to  encourage  tenants  to  lay  out  their  money  in  the 
improvement  of  the  premises,  and  in  making  their  industry 
as  productive  as  possible,  ^hich  is  for  the  benefit  of  the 
state  as  well  as  the  individuals,  and  applies  at  least  as 
strongly  to  tenants  in  husbandry  as  in  trade.     Agriculture, 
in  the  improved  state  in  which  it  is  now  carried  on,  is  in 
itself  a  trade;  it  requires  a  much  larger  capital  than  formerly, 
and  the  use  of  more  expensive  implements  and  machinery. 
Without  the  aid  of  modern  improvements,  the  land  cannot 
be  made  so  productive  as  it  otherwise  may  be,  nor  the 
produce  so  well  preserved  and  brought  to  market.     But 
unless  the  tenant  is  entitled  to  take  away  with  him  at  the 
end  of  his  term,  or  have  a  compensation  in  value  for  build- 
ings like  these  in  question  erected  in  such  a  manner  as  to 
be  capable  of  being  removed  at  pleasure  and  set  up  on  any 
other  farm,  he  will  not  be  at  the  expense  of  erecting  them 
at  all :  and  therefore  though  he,  and  through  him  the  pub- 
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liC|  will  snSet,  yet  the  landlord  will  not  be  the  better  for 
the  right  which  he  now  claims.  This  is  no  question  whe- 
ther permanent  additions  or  improvements  made  by  a 
tenant  to  the  old  dwelling-house  or  out-buildings,  or  even 
new  ones  of  that  sort  erected  by  him  for  his  personal  accom- 
modation, are  to  be  removed  at  the  end  of  the  term ;  for 
not  even  persons  renting  premises  for  the  purpose  of  carry- 
ing on  trades  have  any  such  privilege :  but  whether  build- 
ings so  erected  for  the  sole  purpose  and  convenience  of 
carrying  on  the  farm,  that  is,  of  turning  to  the  best  account 
the  capital  and  industry  of  the  farmer  in  his  trade  or  busi- 
ness, may  not  be  removed  by  him.  The  materials  of  which 
the  buildings  are  composed  cannot  vary  the  law^  but  the 
objects  and  interests  of  the  persons  concerned.     If  in  the 

(a)  3  Eapin.  Ni.  casc   of  Dean  V.  ABalky  (a),  the  tenant  was  entitled  to 

M^^^'  remove  the  buildings  called  Dutch  bama^  the  same  rule  will 

apply  to  the  buildings  in  question,  which  are  as  much  calcu- 
lated for  removal.  For  in  that  case  (as  appears  from  the  MS. 
note  of  one  of  the  counsel  in  the  cause),  the  sheds  erected 
*^  had  a  foundation  of  brick  in  the  ground,  and  uprights 
fixed  in  and  rising  from  the  brickwork,  and  supporting  the 
roof,  which  was  composed  of  tiles,  and  the  sides  open,**  as  in 
the  present  case.  If  the  exception  be  confined  to  erections 
for  the  benefit  of  trade.  Lord  Kenyan  in  that  case  considered 
the  Dutch  barns  as  coming  within  that  description.  This 
is  consonant  to  the  opinion  delivered  by  the  same  learned 

(fr)  2  East.  88.    Judge  in  Penton  v.  Robart  (i).     It  is  true  that  was  the  case 

of  a  varnish  house  ;  but  it  is  clear  that  his  lordship's  opinion 
was  founded  on  the  extension  of  the  exception  in  the  case 
of  landlord  and  tenant  generally ;  for  the  instances  put  by 
him  in  illustration  of  his  opinion,  are  cases  of  gardeners 
and  nurserymen,  whose  profits  are  derived  out  of  the  imme- 
diate produce  of  the  land:  and  the  buildings  now  in  question 
are  no  more  annexed  to  the  soil  than  the  varnish  house 
there  was,  which  was  on  a  foundation  of  brick,  or  than  the 
hothouses  and  greenhouses  of  the  persons  alluded  to.  But 
the  argument  does  not  rest  alone  on  very  modern  cases,  but 
is  strongly  supported  by  the  decisions  of  Lord  Hardwicke 

(c)  3  Atk.  13.    in  the  cases  of  Lawton  v.  Lawton  (c\  and  Lord  Dudley  v. 

{d)  Ambi.  113.   Lord  Ward  {d).    There,  even  as  between  tenants  for  life  or 

in  tail  and  the  remaindermen,  the.  executors  of  the  former 
were  holden  entitled  to  the  fire  engines  of  collieries ;  build- 


SLWE8  V.   MAWE.  107 

ings  which  must  in  their  very  nature  be  annexed  to  the 

soil,  and  without  which  the  profits  of  the  hmd,  viz.  the  coal, 

could  not  be  taken.     Those  were,  indeed,  said  to  be  mixed 

cases  between  taking  the  profit  of  land  and  carrying  on 

a  trade ;  but  wherefore  mixed  does  not  so  plainly  appear. 

So  the  case  of  the  cyder  mill  is  directly  in  point :  that  is  as 

essential  to  the  enjoyment  of  the  land  in  that  particular 

species  of  produce  out  of  which  the  cyder  is  to  be  made*  as 

bams  and  other  buildings  are  to  the  enjoyment  of  arable,  or 

beast-houses  of  pasture  land.   That  case  was  much  stronger 

than  what  is  now  contended  for ;  the  question  arising  there 

between  the  heir  and  executor,  where  it  may  be  admitted  that 

the  old  rule  has  prevailed  much  stricter.   All  the  cases  there* 

fore  in  the  books  between  persons  standing  in  that  relation 

may  well  be  laid  out  of  the  question,  as  they  turn  upon  the 

presumed  intention  of  the  ancestor  or  testator  in  favour  of 

the  heir,  that  the  inheritance  should  descend  to  him  entire 

and  undefaced.      But  the  case  of  CuUing  v.  Tufnal  (a),  (a)BaU.  N.P. 

before  Lord  Ch.  J.  Treby^  which  is  in  point,  was  between  ^^' 

landlord  and  tenant     That  was  the  case  of  a  bam  removed 

by  the  tenant :  and  though  the  foundations  were  not  dug 

into  the  ground,  yet  its  very  weight  must  have  sunk  it  in 

some  measure  below  the  surface  of  the  soil.     It  is  true  that 

case  was  put  by  him  on  the  ground  of  the  cust(»n  of  the 

country ;  but  Bvller  J.,  in  citing  it,  observes  that  now,  with"- 

out  any  custom,  it  would  be  determined  in  favour  of  the 

tenant  without  any  difficulty :  for  that  the  old  rule  had  been 

relaxed  as  between  landlord  and  tenant,  frc,  though  still 

preserved  as  between  heir  and  executor.     No  distinction  is 

there  hinted  at  between  trade  and  agriculture.     In  Fitzher- 

bert  V.  Shaw  (&),  the  question,  it  is  true,  turned  at  last  on  q,)  l  H.  Blae 

the  agreement ;  but  Gould  J.  was  decidedly  of  opinion  at  ^^^' 

the  trial,  that  if  the  tenant  had  removed  tiie  buildings 

during  the  term,  he  would  have  been  justified  in  so  doing; 

and  there  some  of  the  things  removed  were  a  shed  built  on 

brick-work^  and  some  posts  and  rails  erected  by  the  tenant, 

all  which  must  have  been  let  into  the  ground,  and  were 

adapted  to  purposes  of  agriculture.     Upon  the  whole  they 

contended  that  the  only  line  to  be  drawn  from  all  the  books 

was,  that  whatever  buildings  were  erected  by  a  tenant  (be 

the  materials  what  they  may,  or  however  placed  in  or  upon 

the  ground),  for  the  immediate  purposes  of  his  trade,  or  for 
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the  more  advantageoas  taking  or  improviDg  tlie  profits  of 
his  farm,  he  may  remove  them  again,  provided  he  leave  the 
premises  on  his  quitting  as  he  found  them.  According  to 
this  rule  no  injury  could  ensue  to  the  landlord,  whose  pro- 
perty would,  on  the  contrary,  be  eventually  benefited  by 
the  better  cultivation  of  it,  while  the  public  would  derive, 
an  immediate  advantage  from  the  encouragement  afforded 
to  the  capital  and  industry  of  the  tenant 

Cur»  advm  vuU. 

Lord  EUenboroughj  C.  J.  now  delivered  the  opinion  of 
the  court.  This  was  an  action  upon  the  case  in  the  nature 
of  waste  by  a  landlord,  the  reversioner  in  fee,  against  his 
late  tenant,  who  had  held  under  a  term  for  twenty-one 
years  a  farm  consisting  of  a  messuage  and  lands,  outhouses, 
and  barns,  &c.  thereto  belonging,  and  who,  as  the  case 
reserved  stated,  during  the  term  and  about  fifteen  years 
before  its  expiration,  erected  at  his  own  expense  a  ieatt* 
liouse^  a  carpenter^ 8  shop^  a  fiul-hovxt^  a  cart-housej  a  pump^ 
house,  and  fold-yard.  The  buildings  were  of  brick  and 
mortar,  and  tiled,  and  the  fiundations  of  them  were  about  a 
foot  and  half  deep  in  the  ground*  The  carpenter's  shop  was 
closed  in,  and  the  other  buildings  were  open  to  the  front 
and  supported  by  brick  pillars.  The  fold'yard  wall  was  of 
brick  and  mortar,  and  its  foundation  was  in  the  ground.  The 
defendant,  previous  to  the  expiration  of  his  lease,  pulled 
down  the  erections,  dug  up  the  foundations,  and  carried 
away  the  materials ;  leaving  the  premises  in  the  same  state  as 
when  he  entered  upon  thenu  The  case  further  stated,  that 
these  erections  were  necessary  and  convenient  for  the  occupa- 
tion of  the  farm,  which  could  not  be  well  managed  without 
them.  And  the  question  for  the  opinion  of  the  Court  was. 
Whether  the  defendant  had  a  right  to  take  away  these 
erections?  Upon  a  full  consideration  of  all  the  cases  cited 
upon  this  and  the  former  argument,  which  are  indeed  nearly 
all  that  the  books  afford  materially  relative  to  the  subject, 
we  are  all  of  opinion  that  the  defendant  had  not  a  right  to 
lake  away  these  erections. 

Questions  respecting  the  right  to  what  are  ordinarily 
called  fixtures,  principally  arise  between  three  classes  of 
persons.  1st,  Between  different  descriptions  of  represent- 
atives of  the  same  owner  of  the  inheritance ;  viz,  between 
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his  heir  and  exenitar.  In  this  first  case,  i.  e.  as  between 
heir  and  executor,  the  rule  obtains  with  the  most  rigour  in 
£Eiyour  of  the  inheritance,  and  against  the  right  to  disannex 
therefrom,  and  to  consider  as  a  personal  chattel,  anything 
which  has  been  affixed  thereto.  Sdly,  Between  the  executors 
of  tenant  Jbr  life  or  in  tail^  and  the  remainderman  or  rever- 
sioner; in  which  case  the  right  to  fixtures  is  considered 
more  fiivourably  for  executors  than  in  the  preceding  case 
between  heir  and  executor.  The  8rd  case,  and  that  in 
which  the  greatest  latitude  and  indulgence  has  always  been 
allowed  in  favour  of  the  claim  to  having  any  particular 
articles  considered  as  personal  chattels  as  against  the  claim- 
ant in  respect  of  freehold  or  inheritance,  is  Uie  case  between 
landlord  and  tenant. 

But  the  general  ruk  on  this  subject  is  that  which  obtains 
in  the  first-mentioned  case,  i.  e.  between  heir  and  executor; 
and  that  rule  (as  found  in  the  year  book  17  E.  2,  p.  518, 
and  laid  down  at  the  dose  of  Herlakenden's  case,  4  Co.  64, 
in  Co.  Litt.  58,  in  Cooke  v.  Humphrey  Moore,  177,  and  in 
Lord  Darby  v.  Asquith,  Hob.  234,  in  the  part  cited  by  my 
brother  Vaughan,  and  in  other  cases) ;  is  that  where  a  les- 
see, having  annexed  anything  to  the  freehold  during  his 
term,  afterwards  takes  it  away,  it  is  waste.  But  this  rule 
at  a  very  early  period  had  several  exceptions  attempted  to 
be  engrafted  upon  it,  and  which  were  at  last  effectually 
engrafted  upon  it,  in  favour  of  trade  and  of  those  vessels 
and  utensils  which  are  immediately  subservient  to  the  pur- 
poses of  trade.  In  the  Year  Book,  42  Edw.  8,  6,  the  right 
of  the  tenant  to  remove  a  furnace  erected  by  him  during 
his  term  is  doubted  and  adjourned.  In  the  Year  Book  of 
the  20  Hen.  7,  13  a  4*  i,  which  was  the  case  of  trespass 
against  executors  for  removing  a  furnace  fixed  with  mortar 
by  their  testator  and  annexed  to  the  freehold,  and  which 
was  holden  to  be  wrongfully  done,  it  is  laid  down,  that  *^  if 
a  lessee  for  years  make  a  furnace  for  his  advantage,  or  a 
dyer  make  his  vats  or  vessels  to  occupy  his  occupation  during 
his  term,  he  may  remove  them :  but  if  he  suffer  them  to  he 
fixed  to  the  earth  after  the  term^  then  they  belong  to  the  lessor. 
And  so  of  a  baker.  And  it  is  not  waste  to  remove  such 
things  within  the  term  by  some :  and  this  shall  be  against 
the  opinions  aforesaid."  But  the  rule  in  this  extent  in 
favour  of  tenants  \%  doubted  afterwards  in  21  Hen.  7,  27, 
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and  narrowed  there,  by  allowing  that  the  lessee  for  year^ 
could  only  remove,  within  Uie  term,  things  Jixed  to  the 
ffround,  and  not  to  the  walls  of  the  principal  building.  How-> 
ever  in  process  of  time  the  rule  in  favour  of  the  right  in  the 
tenant  to  remove  tUensik  set  vp  in  relation  to  trade  became 
fully  established:  and  accordingly,  we  find  Lord  HolL,  in 
Poolers  case,  Salk.  868,  lajring  down  (in  the  instance  of  a 
soap-boiler,  an  under-tenant,  whose  vats,  coppers,  &c.  fixed 
had  been  taken  in  execution,  and  on  which  account  the  first 
lessee  had  brought  an  action  against  the  sheriff),  that  during 
the  term  the  soap^boikr  might  well  remove  the  vats  he  set  up  in 
relation  to  trade ;  and  that  be  might  do  it  by  the  common 
law,  and  not  by  virtue  of  any  special  custom,  in  faxxmr  of 
trade^  and  to  encourage  industry ;  but  that  after  the  term  they 
became  a  gift  in  law  to  him  in  reversion,  and  were  not 
removable*  He  adds,  that  there  was  a  difference  between 
what  the  soap-boiler  did  to  carry  on  his  trade^  and  what  he 
did  to  complete  his  hause^  as  hearths  and  Mmney^pieceSf 
which  he  held  not  removable.  The  indulgence  in  favour 
of  the  tenant  for  years  during  the  term  has  been  since  ear* 
ried  still  further,  and  he  has  been  allowed  to  carry  away 
matters  of  ornament,  as  ornamental  marble  chimney-pieces, 
pier-glasses,  hangings,  wainscot  fixed  only  by  screws,  and 
the  like.  Beck  v.  Rebow^  1  P.  Wms.  d4.  Ex  parte  Qidncey^ 
1  Atk.  477,  and  Lawton  v.  Lawton^  3  Atk.  18.  But  no 
adjudged  case  has  yet  gone  the  length  of  establishing  that 
buildings  subservient  to  purposes  of  agriculture,  as  distin- 
guished from  those  of  trade,  have  been  removable  by  an 
executor  of  tenant  for  life,  nor  by  the  tenant  himself  who 
built  them  during  his  term. 

In  deciding  whether  a  particular  fixed  instrument,  ma- 
chine, or  even  building  should  be  considered  as  removable 
by  the  executor,  as  between  him  and  the  heir,  the  Court, 
in  the  three  principal  cases  on  this  subject  {viz,  Lawton  v. 
Lawton^  8  Atk.  18,  which  was  the  case  of  a  fire  engine  to 
work  a  colliery  erected  by  tenant  for  life :  Lord  Dudley  r. 
Lord  Ward,  Ambler  113,  which  was  also  the  case  ofsifire^ 
engine  to  work  a  colliery  erected  by  tenant  for  life:  (these 
two  cases  before  Lord  Hardwicke) :  and  Lawton,  executor^  v. 
Salmon,  E.  22  6.  8.  1  H.  Blac.  269,  in  notis,  before  Lord 
Mansfield  ;  which  was  the  case  of  saltpans,  and  which  came 
on  in  the  shape  of  an  action  of  trover  brought  for  the  salt 


ELWR8   n,   MAWS.  Ill 

pans  by  the  execator  against  the  tenant  of  the  heir  at 
law)  may  be  considered  as  having  decided  mainly  on  this 
ground,  that  where  the  fixed  instrument,  engine,  or  uten- 
sil, (and  the  building  covering  the  same  falls  within  the 
same  principle),  was  an  accessory  to  a  matter  of  a  personal 
nature,  that  it  should  be  itself  considered  as  personalty. 
The  fire-engine,  in  the  cases  in  3  Atk.  and  Ambler,  was  an 
accessory  to  the  carrying  on  the  trade  of  getting  and  vend- 
ing coals ;  a  matter  of  a  personal  nature.  Lord  Hardwicke 
says  in  the  case  in  Ambler,  ^^  A  colliery  is  not  only  an 
enjoyment  of  the  estate,  but  in  part  carrying  on  a  trade/* 
And  in  the  case  in  3  Atk.  he  says,  *^  One  reason  that  weighs 
with  me  is  its  being  a  mixed  case,  between  enjoying  the 
prints  of  the  lands,  and  carrying  on  a  species  of  trade;  and 
considering  it  in  this  lights  it  comes  very  near  the  instances 
in  brmohousesj  ^.,  of  furnaces  and  coppers.^  Upon  the  same 
principle.  Lord  C.  B.  Comyns  may  be  considered  as  having 
decided  the  case  of  the  cyder  mill,  t.  e.  as  a  mixed  case  be- 
tween enjoying  the  profits  of  the  land  and  carrying  on  a 
species  of  trade  ;  and  as  considering  the  cyder  mill  as  pro- 
perly an  accessory  to  the  trade  of  making  cyder. 

In  the  case  of  the  salt  pans,  Lord  Mansfield  does  not 
seem  to  have  considered  them  as  accessory  to  the  carrying 
on  a  trade ;  but  as  merely  the  means  of  enjoying  the  bene- 
fit of  the  inheritance.  He  says,  '^  the  salt  spring  is  a  valuable 
inheritance,  but  no  profit  arises  from  it  unless  tiiere  be  a  salt 
work ;  which  consists  of  a  building,  &c.,  for  the  purpose  of 
containing  the  pans,  &c.,  which  are  fixed  to  the  ground* 
TTie  inheritance  cannot  he  enjoyed  without  ihem.  They  are 
accessories  necessary  to  the  efgoyment  of  the  principaL  The 
owner  erected  them  for  the  benefit  of  the  inheritance.''''  Upon 
this  principle  he  considered  them  as  belonging  to  the  heir, 
as  parcel  of  the  inheritance,  for  the  enjoyment  of  which 
they  were  made,  and  not  as  belonging  to  the  executor,  as 
the  means  or  instrument  of  carrying  on  a  trade.  I^  how- 
ever, he  had  even  considered  them  as  belonging  to  the 
executor,  as  utensils  of  trade,  or  as  being  removable  by 
the  tenant,  on  the  ground  of  their  being  such  utensils  of 
trade ;  still  it  would  not  have  affected  the  question  now 
before  the  Court,  which  is  the  right  of  a  tenant  for  mere 
agricultural  purposes  to  remove  buildings  fixed  to  the  free- 
hold, which  were  constructed  by  him  for  the  ordinary  pur- 
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poses  of  husbandry,  and  connected  with  no  description  of 
trade  whatsoever :  and  to  whicli  description  of  buildings  no 
case  (except  the  Nisi  Prius  case  of  De<m  v.  AUattey^  before 
Lord  Kenyan^  and  which  did  not  undergo  the  sulisequent 
review  of  himself  and  the  rest  of  the  Court),  has  yet 
extended  the  indulgence  allowed  to  tenants  in  respect  to 
buildings  for  the  purposes  of  trade.  In  the  case  in  Builer*s 
Nisi  Prius,  34,  of  CuUinff  v.  TuffheU^  before  Lord  Ch.  J. 
Treby,  at  Nisi  Prius,  he  is  stated  to  have  holden  that  the 
tenant  who  had  erected  a  bam  upon  the  premises,  and  put 
it  tqMm  pattens  asnd  blocks  of  timber  lying  upon  the  ground^  but 
not  fixed  in  or  to  the  ground^  might  by  the  custom  of  the 
country  take  them  away  at  the  end  of  his  term.  To  besure 
he  might,  and  that  without  any  custom ;  for  the  terms  of 
the  statement  exclude  them  from  being  considered  as  fix- 
tures :  *^  they  were  not  fixed  in  or  to  the  grownd^*  In  the 
case  of  Fitzherbert  v.  Shaw^  1  H.  Black  258,  we  have  only 
the  opinion  of  a  very  learned  Judge,  indeed,  Mr.  Justice 
Goulds  of  what  tooidd  have  been  the  right  of  the  tenant,  as  to 
the  taking  away  a  shed  built  on  brick-worky  and  some  posts 
and  rails  which  he  had  erected,  if  the  tenant  had  done  so 
during  the  term :  but  as  the  term  was  put  an  end  to  by  a 
new  contract,  the  question  what  the  tenant  could  have  done 
in  virtue  of  his  right  under  the  old  term,  if  it  had  continued, 
could  never  have  come  judicially  before  him  at  Nisi  Prius : 
and  when  that  question  was  offered  to  be  argued  in  the 
Court  above,  the  counsel  were  stopped,  as  the  question  was 
excluded  by  the  new  agreement.  As  to  the  case  of  Pentan 
V.  Robarty  2  East  88,  it  was  the  case  of  a  varnish  funtse^  with 
a  brick  foundation  let  into  the  ground,  of  which  the  toood- 
work  had  been  removed  Jrom  another  place,  where  the  defend- 
ant had  carried  on  his  trade  with  it  It  was  a  building fijr 
the  purpose  of  trade ;  and  the  tenant  was  entitled  to  the  same 
indulgence  in  that  case,  which,  in  the  cases  already  consi- 
dered, had  been  allowed  to  other  buildings  for  the  purposes 
of  trade ;  as  furnaces,  vats,  coppers,  engines,  and  the  like. 
And  though  Lord  Kenyon,  after  putting  the  case  upon  the 
ground  of  the  leaning  which  obtains  in  modern  times  in 
favour  of  the  interests  of  trade^  upon  which  ground  it  might 
be  properly  supported,  goes  further,  and  extends  the  indul- 
gence of  the  law  to  the  erection  of  greenhouses  and  hot- 
houses by  nurserymen,   and,  indeed,  by   implication,  to 
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buildings  by  all  other  tenants  of  land ;  there  certainly  exists 
no  decided  case,  and,  I  believe,  no  recognised  opinion  or 
practice  on  either  side  of  Westminster  Hall,  to  warrant 
snob  an  extension.  The  Nisi  Prius  case  of  Dean  v.  AHaly, 
(reported  in  Mr.  WoodfalVs  book,  p.  207,  and  Mr.  EspU 
nauesy  2  vol.  11),  is  a  case  of  the  erection  and  removal  by 
the  tenant  of  two  duds  called  Dutch  hams^  which  were,  I 
will  assume,  unquestionably  fixtures.  Lord  Kenyon  says, 
*<  the  law  will  make  the  most  favourable  construction  for 
the  tenant,  where  be  has  made  necessary  and  useful  erections 
for  the  benefit  of  his  trade  or  manufacture^  and  which  enable 
him  to  carry  it  on  with  more  advantage.  It  has  been  so 
holden  in  the  case  of  cider  milk,  and  other  cases ;  and  I 
shall  not  narrow  the  law,  but  hold  erections  of  this  sort 
made  for  the  benefit  of  trade^  or  constructed  as  the  present^  to 
be  removable  at  the  end  of  the  term.***  Lord  Kenyon  here 
uniformly  mentions  the  benefit  oftrade^  as  if  it  were  a  build- 
ing subservient  to  some  purposes  of  trade;  and  never 
mentions  agriculture,  for  the  purposes  of  which  it  was 
erected.  He  certainly  seems,  however,  to  have  thought 
that  buildings  erected  by  tenants  for  the  purposes  of  farm- 
ing, were,  or  rather  ought  to  be^  governed  by  the  same  rules 
which  had  been  so  long  judicially  holden  to  apply  in  the 
case  of  buildings  for  the  purposes  of  trade.  But  the  case 
of  buildings  for  trade  has  been  always  put  and  recognised  as 
a  knoum,  attowed,  exception  from  the  general  rule,  which 
obtains  as  to  other  buildings ;  and  the  circumstance  of  its 
being  so  treated  and  considered  establishes  the  existence  of 
the  general  rule  to  which  it  is  considered  as  an  exception. 
To  hold  otherwise,  and  to  extend  the  rule  in  favour  of 
tenants  in  the  latitude  contended  for  by  the  defendant, 
would  be,  as  appears  to  me,  to  introduce  a  dangerous  inno- 
vation into  the  relative  state  of  rights  and  interests  holden 
to  subsist  between  landlords  and  tenants.  But  its  danger 
or  probable  mischief  is  not  so  properly  a  consideration  for 
a  court  of  law,  as  whether  the  adoption  of  such  a  doctrine 
would  be  an  innovation  at  aU:  and,  being  of  opinion  that 
it  would  be  so,  and  contrary  to  the  uniform  current  of  legal 
authorities  on  the  subject,  we  feel  ourselves,  in  conformity 
to  and  in  support  of  those  authorities,  obliged  to  pronounce 
that  the  defendant  had  no  right  to  take  away  the  erections 
stated  and  described  in  this  case.        Postea  to  the  plaintiff. 
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The  v90TdJuettire,  it  has  been  remarked 
by  a  learned  author,  is  used  by  different 
writers  to  express  different  meanings.    In 
Hallen  v.  Runder,  1  C.  M.  &  R.  276,  the 
court  said,  that  ''the  word  fixtures  has 
acquired  the  peculiar  meaning  of  chattels 
which  have  been  annexed  to  the  freehold, 
but  which  are  removeable  at  the  will  of  the 
person  who  annexed  them."     And  the 
court,  in  that  case,  thought  that  neither 
were  they  goods^  properly  speaking,  nor 
did  a  sale  of  them  transfer  any  interest  in 
lands  within  the  meaning  of  the  fourth  sec- 
tion of  the  Statute  of  Frauds.  It  seems  diffi- 
cult, however,  to  use  the  term  '* fixtures'' 
invariably  in  the  above  sense  without  pro- 
ducing some  confusion ;  for  if  such  be  the 
universal  meaning  of  the  word,  the  same 
things  would  hejuetures,  as  between  some 
persons,  and  not  fixtures  as  between  others. 
It  seems  better,  therefore,  for  the  purposes 
of  this  note,  to  use  the  word  **  fijetttre**  in 
that  which  appears  to  be  its  natural  and 
most  obvious  sense,  viz.,  any  thing  annexed 
to  the  freehold.      By  the  expression  an- 
nexed to  thefre^M^  is  meant  fastened  to, 
or  connected  with,  it :  mere  juxta-position, 
or  the  laying  of  an  object,  however  heavy, 
on  the  freehold,  does  not  amount  to  an- 
nexatkn.    Thus  in  the  case  cited  in  the 
text  from  BvUer't  Nm  Priu$,  34,  of  Culling 
V.  TujfneU,  where  a  tenant  had  erected  a 
barn  on  pattern  and  blocks  of  timber  fying  on 
the  ground,  but  not  fixed  in  or  to  the  ground  ; 
it  was  held  that  he  might  take  them  away 
at  the  end  of  his  term.    This  was  said 
in  BuUer  to  have  been  by  the  custom  of 
the  county  ;  but  the  Lord  C.  J.  remairks 
in  the  text,  **  To  be  sure  he  might,  and 
that  without  any  custom ;"  for  the  temu 
of  the  statement  exclude  them  from  being 
considered  as  fixtures.    They  were  not  fixed 
in,  or  to,  the  ground.     See  Anthony  v. 
Honeys  and  Harding,  8  Biogh.  186 ;  Horn 
V.  Baher,  9  East,  215 ;  Davis  v.  Jones,  2 
B.  &  A.  165.      There  are  indeed  some 
cases  of  what  is  called  constructive  annex- 
ation, L  e.,  cases  in  which  an  object,  really 
a  chattel,  is,  for  certain  purposes,  con- 
sidered annexed  to  the  freehold.     Thus 
in  Liford*s  case,  11  Co.  50,  we  find  the 
law  laid  down  as  follows  : — **  It  is  resolved 
in  14  H.  8,  25  b,  in  Wistow's  case,  that 
if  a  man  has  a  horse-mill,  and  the  miller 
takes  the  mill-stone  out  of  the  mill,  to 


the  intent  to  pick  it  to  grind  the  better, 
although  it  is  actually  severed  from  the 
mill,  yet  it  remains  parcel  of  the  mill  as 
if  it  had  always  been  lying  upon  the  other 
stone,  and,  by  consequence  by  lease,  or 
conveyance  of  the  mill,  shall  pass  with  it. 
So  too  of  doors,  windows,  rings,  &c.  The 
same  law  of  keys,  though  they  are  distinct 
things,  they  shall  pass  with  the  house." 
Such  too  are  heir-looms ;  see  1 1  Vin.  Abr. 
167 ;  Lord  Petre  v.  Heneage,  12  Mod. 
520  ;  1  L.  Raym.  728  ;  Pusey  v.  Pusey, 
1  Vem.  273 ;  charters,  and  evidences  at- 
tendant on  the  inheritance,  (see  Lord  v. 
Wardle,  3  Bingh.  N.  C.  680,)  and  the  deer 
and  fish  in  a  man's  park  or  fish-pond. 
See  Lijbrd*s  case,  ubi  supra,  Shep.  Touch. 
470.  Yet  in  these  cases  of  constructive 
annexation,  the  articles  constructively  an- 
nexed do  not  acquire  all  the  incidents  of 
realty ;  for  instance,  trover  may  be  brought 
for  them  like  other  chattek.  Yet  it  is 
laid  down  by  Lord  Coke,  that  "  if  a  man 
be  seised  of  a  house,  and  possessed  of 
divers  heirlooms,  that  by  custom  have 
gone  with  the  house,  and  by  his  will  de- 
viseth  away  the  heirlooms,  this  devise  is 
void."  Co.  Litt.  185  b. ;  see  2  Woodeson's 
Lee.  380 ;  Com.  Di.  Biens  H. ;  Har- 
grave's  note,  Co.  Litt.  18b.;  IP.  Wms. 
730 ;  for  the  custom  vests  the  property 
in  the  heir  instantly,  on  the  testator's 
death,  whereas  the  will  has  no  effect  till 
the  first  moment  afterwards. 

Setting  these  cases  of  constructive  an- 
nexation, which  are  comparatively  unim- 
portant, and  on  which  few  practical  ques- 
tions arise,  completely  out  of  view  ;  the 
general  rule  is,  that  to  constitute  an  article 
a  fixture,  t.  e.  part  of  the  realty,  it  must 
be  actually  annexed  thereto ;  and,  e  con- 
verso,  whatever  b  so  annexed  becomes 
part  of  the  realty,  and  the  person  who 
was  the  owner  of  it  when  a  chattel  loses 
his  property  in  it,  which  immediately  vests 
in  the  owner  of  the  soil.     Qjuicqidd plan- 
tatur  solo  solo  cedit.     See  Co.  Litt.  53  a  ; 
and  the  judgment  of  Parke,  B.,  in  Min- 
shuU  V.  Lloyd,  2  Mee.  and  Welsh.  459. 
This  is  the  general  rule ;  but  there  are 
cases  in  which  things   annexed  to  the 
freehold,  may  be  disannexed  and  carried 
away  by    some  person  claiming  a  pro- 
perty in  them  as  against  the  owner  of  the 
freehold.     It  is  as  a  leading  authority  on 
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qoettiont  of   this  sort  that  the  case  re- 
ported iD  the  text  is  chiefly  celebrated. 

Lord  EUenborough,  as  will  have  been 
seen,  divides  these  questions  into  three 
classes. 

1.  Between  heir  and  executor. 

S.  Between  executor  and  remainder- 
man, or  reversioner. 

3.  Between  landlord  and  tenant. 

We  will  consider  these,  and  one  or 
two  others  not  noticed  in  the  text,  be- 
ginning with  the  most  extensive  class,  viz. 
that  of  qaestions  arising  between  landlord 
and  tenants 

The  general  rule  governing  this  subject 
is,  that  the  tenant,  if  he  have  affixed  any- 
thing to  the  freehold  during  his  term,  can- 
not again  remove  it  without  the  consent  of 
his  landlord.  Co.  Litt.  53  a.  But,  inasmuch 
as  a  tenant  for  years  was  not  punishable 
for  waste,  before  the  statute  of  Gloucester, 
neither  the  rule  nor  its  exceptions  could 
have  been  of  much  consequence  previous 
to  that  period.    After  the  passing  of  that 
act,  questions  between  landlord  and  ten- 
ant occasionally  arose  in  actions  of  waste, 
and  an  opinion  was  soon  expressed  by  the 
court,  that  a  lessee  engaged  in  trade  and 
who  had  set  up  fixtures  for  the  purpose  of 
carrying  that  trade  on  advantageously,  had, 
in  some  cases,  a  right  to  remove  them  at 
the  expiration  of  his  term.     This  seems 
to  have  been  mooted  in  Year-book  48  E.  3, 
fo.  6,  pi.  19 ;  but  is  first  expressly  laid 
down  in  90  H.  7,  fo.  13,  pi.  24,  as  follows  : 
**  Si  le  lessee  per  ant  fait  ascun  fumeu  pur 
ton  avaniage,  ou  dierfcat  detfait  et  vaittelt 
pur  occupier  son  occtq)ation,  durant  le  terme 
U  petU  remutr  eux.  Mais  iU  souffert  eux  etre 
fixe  al  terre  aprtt  Ufin  del  termer  doncq.  Us 
appeirt  al  lessor.     Et  sic  d^un  baker.     Et 
n*est  ascun  Waste  de  remuer  tiels  choses 
deint  le  terme.     In  this  case  not  only  was 
the  exception  in  favour  of  traders'  fixtures 
pointed  out,  but  also,  as  will  have  been  seen, 
the  limitation  in  point  of  time  which  still 
prevails,  and  which  obliges  a  tenant  who 
has  a  right  to  remove  fixtures,  to  do  so 
during  his  term.     Mr.  Amos, in  his  valua- 
ble work,  contends  with  much  ingenuity, 
that  this  case  establishes  an  exception  in 
favour  of  other  fixtures  set  up  by  lessees 
for  years,  besides  trading  fixtures,  and  he 
argues  that  the  words  a  le  lessee  a  fait  as" 
eunfumeis  pur  son  avantage,  must  be  taken 


to  mean,  if  the  lessee  have  set  up  any  fur- 
nace/or  Aw  pleasttrcj  and  he  cites  a  book 
entitled  *'  Un  abridgement  de  touts  let  ant 
du  Roy  Henri  le  Septy^  where  the  words 
"pursonpleture^^  are  substituted  for  **/>Mr 
son  avantage."  But  this  abridgment  is 
scarcely  to  be  relied  on,  for  it  omits  the 
subsequent  words,  pur  occupier  son  occupa- 
tion, which  are  very  important  to  the  ques- 
tion mooted  by  Mr.  Amos.  There  cer- 
tainly appears  to  be  some  improbability  in 
the  idea  of  the  lessee  having  put  up  a 
furnace  in  his  house  ybr  pleasure.  Besides 
Co.  Litt.  53  a,  is  express  that,  in  ordinary 
cases,  a  furnace  could  not  be  removed  ; 
and,  if  it  were  remoTable  in  all  cases,  why 
should  the  words  pur  son  avantage  have 
been  added  at  all  ? 

This  is,  however,  merely  matter  of  cu- 
riosity, for  the  law  respecting  the  tenant's 
right  to  remove  fixtures  was  not  long  al- 
lowed to  depend  upon  decisions  in  the 
Year-books,  and  his  privilege  of  removing 
trade  fixtures  was  firmly  established  by 
Poole's  Case,  1  Salk.  368,  Mich.  2  Anna  ; 
where  it  is  laid   down  by    Lord   Holt 
among  other  things,  *'that  during  the 
term,  a  soap-boiler  might  well  remove  the 
vats  he  set  up  in  relation  to  trade,  and 
that  he  might  do  it  by  the  common  law 
(and  not  by  virtue  of  any  special  custom) 
in  favour  of  trade,  and  to  encourage  indus- 
try.     But  after  the  term  they  become  a 
gift  in  law  to  him  in  the  reversion  and  are 
not  removable."     This  case  was  followed 
by  many  others  asserting  the  same  excep- 
tion, and  grounding  it  on  the  same  reason, 
namely,  the  encouragement  aflTorded  to 
trade  by  public  policy.  SeeLawton  y. Law- 
ton,  3  Atk.  13.      Lawton  v.  Salmon,  I  H. 
Bl.  259  n.     Penton  v.  Robart,  2  East  90. 
Dean  v.  Allafy,'  3  Esp.  11.      Trappes  v. 
Harter,  4  Tyrwh.  624 ;  and  the  text.  The 
benefit  of  this  exception  was  held  in  Law- 
ton  V.  Lawton,  to  apply  to  a  fire-engine 
erected  under  a  shed,  and  which  could  not 
be  removed  without  considerable  injury 
to  the  freehold  :  in  Dean  v.  AUaly,  3  Esp. 
11,  to  a  shed  set  up  for  trading  purposes, 
called  a  Dutch  bam,  having  a  foundation 
of  brick-work  and  uprights  fixed  in  and 
rising  from  the  brick-work  and  support* 
ing  the  roof  which  was  composed  of  tiles 
and  the  sides  open  :  in  Fitzherbert  v.  Shaw, 
1  H.  Bl.  528,  to  a  shed  built  on  brick- 
i2 
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work,  and  to  posts  and  rails.  From  Penton 
▼.  RobaH,  Q  East,  88 ;  4  Esp.  33,  as  ex- 
plained by  Mr.  Amos,  little  more  can  be 
certainly  collected  than  that  Lord  Kenyan 
at  N.P.,  and  the  court  afterwards,  thought 
that  the  mere  erection  of  a  chimney  would 
not  prevent  the  right  which  would  have 
otherwise  existed  of  removing  the  sur- 
rounding building.  In  Thresher  v,  E.  L. 
Waierworkt  Compant/,  2  B.  &  C.  608,  the 
question  was  discussed,  whether  the 
tenant  could  remove  a  lime-kiln  substan- 
tially built  of  brick  and  mortar  at  the  cost 
of  160^,  and  having  its  foundations  let 
into  the  ground.  The  case,  however, 
turned  upon  other  points. 

It  sometimes  happens  that  the  tenant's 
right  does  not  depend  altogether  on  the 
general  law,  but  is  extended  by  a  special 
custom  orlexlod.  See  in  Culling  v.  Tuff  nail, 
B.  N.  P.  34,  per  Trehy,  C.  J.,  Lawton  v. 
Salmon,  3  Atk.  15  n.  per  Lord  Mansfield. 
Wetherell  v.  Howells,  1  Camp.  227,  I>avis 
V.  Jones,  2  B.  &  A.  165,  TVappes  v,Harter, 
4  Tyrwh.  603. 

To  whatever  extent  the  right  to  remove 
trade  fixtures  may  be  carried,  common 
sense  and  justice  seem  to  require  that  it 
should  be  bounded  by  the  rule  laid  down 
by  Lord  Hardunckein  Lawton  v.  Lawton, 
viz.  that  the  principal  thing  "shall  not  be 
destroyed  by  the  accessary."  It  may  per- 
haps be  deduced  from  this,  that,if  a  trading 
fixture  could  not  be  removed  without  the 
destruction  or  great  and  serious  injury  of 
some  important  building,  it  would  be  irre- 
movable. But  when  the  building  is  but 
an  accessary  to  the  fixture,  such  as  an 
engine  house,  and  built  to  cover  it,  there 
we  have  the  authority  of  the  text  for 
saying  that  one  as  well  as  the  other  is 
removable. 

The  principal  case  shows  that  the  te- 
nant's privileges  with  respect  to  fixtures 
set  up  for  trading  purposes,  does  not  ex- 
tend to  those  set  up  for  agricultural  ones. 
Some  yery  sensible  observations  on  this 
point  are  to  be  found  in  the  work  of  Mr. 
Amos,  who  argues  with  great  force  that 
the  opinion  expressed  by  Lord  Ellen- 
borough  in  the  text,  vk.  that  the  doctrine 
sought  to  be  established  by  the  defendant, 
"  was  contrary  to  the  uniform  current  of 
legal  authorities,"  can  hardly  be  main- 
tained ;  and  that  the  rule  laid  down  by 


his  lordship  is  liable  to  this  farther  objec- 
tion, that  it  has  a  tendency  to  confine  the 
privilege  of  the  tenant  within  narrower 
limits  than  are  designated  by  the  policy 
to  which  it  owes  its  existence  ;  and  there 
seems  no  good  reason  for  conferring  it  on 
trade  to  the  exclusion  of  husbandry,  a 
pursuit  equally  advantageous  to  the  com- 
munity, and  which  is  now,  like  manufac- 
tures, often  carried  on  by  the  aid  of  valu- 
able machinery.      Even  if  the  privilege 
be  confined  to  trade,  still   many  of  the 
occupations  of  the  agriculturist  are  trades, 
using  that  word  in  its  extended  sense,  not 
in  the  narrow  and  technical  one  which 
it  expresses  in  the  Bankrupt  Act.     The 
opinion  that  trade  ought,  with  reference 
to  the  subject  now  under  discussion,  to 
bear  this  more  extended  sense,  is  coun- 
tenanced by  Lawton  v.  Lawton,  3  Atk. 
13;    Dudley  v.   IVarde,    Amb.    113,    in 
which  Lord  Hardwicke  appears  to  have 
considered  the  privilege  in  question  as 
belonging  to  fixtures  by  means  of  which 
the  owner  carried  on  a  species  of  trade 
by  which  he  rendered  the   produce  of 
his  own  land  available  to  his  own  profit. 
Of  a  somewhat   similar  description  are 
the  cases  of  nurserymen  and  gardeners, 
who  may  remove  trees,  shrubs,  and  other 
produce  of  their  ground,  planted  by  them 
with  a  view  to  sale  (see  Penton  v.  Robart, 
2  East,  91  ;  7  Taunt.  191  ;  4  Taunt.  316; 
see  also  Wansborough  v.  Maton,  4  A.  &  E. 
884 ;  R.  v.  Otley,  \  B.  &  Ad.Ifil ),  which  or- 
dinary tenants  cannot  do,  Empson  v.  Soden, 
4  B.  &  Ad.  656;  1  N.  &  M.  720.  In  PenUm 
V.  Robart,  this  privilege  was  considered  to 
extend  to  greenhouses  and  other  similar 
erections.    **  Shall  it  be  said,"  asked  Lord 
Kenyon^  C.  J.,  "  that  the  great  gardeners 
and  nurserymen  in  the  neighbourhood  of 
this   metropolis,  who  expend   thousands 
of  pounds  in  the  erection  of  greenhouses 
and  hothouses,  &c.  are  obliged  to  leave 
all  these  things  upon  the  premises,  when 
it  is  notorious  that  they  are  even  per- 
mitted to  remove  trees,  or  such  as  are 
likely  to  become  such,  by  the  thousand  in 
the  necessary  course  of  their  trade  ?   If  it 
were  otherwise,  the  very  object  of  their 
holding  would  be  defeated."    2  East,  90. 
Lord  Ellenborough,  however,  in  the  prin- 
cipal case,  disapproved,  as  will  have  been 
seen,  of  such  an  extension.    See  too  Ruck- 
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land  V.  Butterfield,  2  B.  &  B.  o&,  per 
Dallas,  C.  J. 

Upon  the  ^hole,  the  extent  of  the  te- 
nant's right  with  respect  to  agricultural 
fixtures^  does  not  seem,  even  as  yet, 
quite  defined.  It  is  clear  that  it  does  not 
go  beyonc^  and  unless  the  opinion  ex- 
pressed by  Lord  EUenborough  in  the  prin- 
cipal case  be  modified,  it  falls  considerably 
short  of,  his  rights  with  respect  to  trading 
fixtures. 

With  respect  to  fixtures  put  up  for  pur- 
poses of  ornament  or  convenience.  Lord 
Holt  had,  in  Poole's  case,  1  Sal.  368,  ex- 
pressly denied  the  right  of  the  tenant  to 
remove  them,  and  a  similar  doctrine  had 
been  laid  down  long  before  in  Herlaketi' 
dens  case,  4  Co.  64,  though  denied  in  Sqmer 
V.  Mayer,  ^  Freem.  249.  But  whether 
the  opinion  of  Lord  Holt  expressed  in 
Poole*s  case,  was  or  was  not  warranted  by 
the  old  authorities,  it  is  now  settled  that 
there  are  many  ornamental  fixtures  which 
the  tenant  is  entitled  to  remove.  Such 
are  hangings  and  looking-glasses,  per  curi~ 
am, in  Becky.  Rebow,  I  P.  Wms.  94  ;  tapes- 
try and  iron  backs  to  chimneys,  for  the 
executor  is  entitled  to  these  as  against 
the  heir,  Harvey  v.  Harvey,  Str.  1141,  and 
the  tenant's  privileges  against  the  land- 
lord are  more  extensive  :  (see  too  per 
Gibbs,  C  J.,  in  Lee  y.Risdon,  7  Taunt  191:) 
wainscot  fixed  by  screws,  and  marble 
chimney-pieces,  per  Lord  Hardwicke  in 
Lawton  v.  Lawton,  3  Atk.  15,  and  Ejpp. 
Quincey,  1  Atk.  477,  and  per  Lord  ManS" 
field,  1  H.  Bl.  260  m  noiM :  stoves  and 
grates  fixed  into  the  chimney  with  brick- 
work, and  cupboards  supported  by  hold- 
fasts, per  Bayley,  J.,  R.  v.  Si.  Dunstan,  4 
B.  &  C.  666 ;  and  see  Lee  v.  Risdon,  7 
Taunt  191 ;  see  further  Colegrave  v.  IHos 
Santos,  1  B.  &  C.  77  ;  Winn  v.  Ingleby,  5 
B.  &  A.  625  ;  R,  v.  Londonthorpe,  6  T.  R. 
379.  In  Grymes  v.  Boweren,  6  Bing.  437, 
the  tenant  was  permitted  to  remove  a 
pump  which  was  attached  to  a  stout  per- 
pendicular plank  resting  on  the  ground  at 
one  end,  at  the  other  fastened  to  the  wall 
by  an  iron  pin  which  had  a  head  at  one 
end  and  a  screw  at  the  other,  and  went 
completely  through  the  wall  ;'*  the  article," 
said  Tindal,  C.  J.  **  was  one  of  domestic 
convenience,  was  slightly  fixed,  erected  by 
the  tenant,  and  might  be  removed  entire." 


But  in  Buckland  v.  Butterfield,  2  B.  &  B. 
54 ;  4  B.  M.  240,  the  court  refused  to 
extend  the  privilege  of  ornamental  fix- 
tures to  a  conservatory  erected  on  a  brick 
foundation  fifteen  inches  deep,  attached 
to  the  wall  of  the  dwelling-house  by 
cantilivers  let  nine  inches  into  the  wall, 
connected  with  the  parlour  chimney  by  a 
flue,  and  having  two  windows  in  common 
with  the  dwelling-house,  and  to  a  pinery 
erected  in  the  garden  on  a  brick  wall  four 
feet  high.  The  court  said  that  it  was  **  clear 
on  the  one  hand  that  many  things  of  an  or- 
namental nature  may  be  in  a  degree  affixed 
and  yet  during  the  term  may  be  removed ; 
and,  on  the  other  hand,  equally  clear  that 
there  may  be  that  sort  of  fixing  or  annex- 
ation which,  though  the  thing  annexed 
may  have  been  merely  for  ornament,  will 
yet  make  the  removal  of  it  waste ;  that 
every  case  of  this  sort  must  depend  upon 
its  peculiar  circumstances ;  and  that  no 
case  had  extended  the  privilege  so  far  as 
to  include  the  case  then  under  considera- 
tion." Mr.  Amos  remarks  that  Buckland 
V.  Butterfield  may  be  considered  as  the 
leading  case  upon  the  subject  of  orna- 
mental fixtures.  Whether  wainscot  fixed 
without  screws  can  be  removed,  may,  per- 
haps, be  questionable.  Lord  Hardwicke 
thought  it  could,  but  said  it  was  a  very 
strong  case,  and  many  of  the  older  autho- 
rities are  the  other  way.  See  the  subject 
discussed,  Amos,  79,  in  notis,  where  tuur 
circumstances  are  pointed  out  as  mainly 
essential  to  be  regarded  wherever  the 
question  is  whether  a  fixture  of  an  orna- 
mental nature  be  removable.  1.  The 
mode  in  which  and  the  extent  to  which  it 
is  united  with  the  premises.  2.  Its  nature 
and  construction ;  as  whether  it  appear  to 
have  been  intended  as  a  temporary  or  as 
a  permanent  improvement  3.  Whether 
its  removal  is  likely  to  occasion  any,  or 
any  considerable,  damage  to  the  freehold. 
Lastly,  Whether  there  is  any  custom  or 
prevaJent  usage  applicable  to  the  case  in 
question. 

It  has  been  already  observed,  that  in 
the  very  first  case  which  established  the 
tenant's  right  to  remove  fixtures  under 
any  circumstances,  a  limitation  to  the 
time  during  which  that  right  endures,  was 
pointed  out.  That  limitation  still  exists, 
and  was  asserted  in  one  of  the  latest  cases 
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on  the  subject,  Lifde  v.  Russell,  1  B.  &  Ad. 
394.  The  rule  is,  in  the  Year-hook,  20  H.  7, 
laid  down,  as  will  be  recollected,  in  the 
following  words  :  **  During  his  term  he 
may  remove  them,  but  if  he  suffer  them 
to  remain  fixed  after  the  term^  they  belong 
to  the  lessor  :'*  and  the  same  rule  with 
respect  to  time  is  laid  down  in  Poolers  and 
several  other  cases ;  see  Ex  parte  Quincy, 
I  Atk.  477 ;  Dudleif  v.  Warde,  Ambl.  113; 
Lee  V.  Risdout  7  Taunt.  191 ;  Buckland  v. 
Buiterfield^  uhi  supra ;  Colegrave  v.  Dios 
Santos,  I  B.  &  C.  79  ;  Lyde  v.  Russell,  ubi 
supra,  and  the  principal  case.  In  Penton 
V.  Rohart,  2  East,  88,  this  rule  was  some- 
what enlarged,  for  in  that  case  it  was  de- 
cided that  a  tenant  who  had  remuned  in 
possession  after  the  expiration  of  his  term 
had  a  right  to  take  away  fixtures  which 
he  might  have  removed  during  his  term. 
"  He  was,  in  fact,"  said  Lord  Kenyan, 
"  still  in  possession  of  the  premises  at  the 
time  when  the  things  were  taken  away, 
and  therefore  there  is  no  pretence  to  say 
that  he  had  abandoned  his  right  to  themJ* 
These  words,  perhaps,  cast  some  light  on 
the  principle  which  governs  this  subject. 
It  will  be  remembered  that  the  words  of 
Lord  Holt,  in  Poolers  case,  are,  *' After  the 
term  they  become  a  gift  in  law  to  him  in 
the  reversion,  and  are  not  removable.*'  It 
would  seem,  therefore,  that  the  landlord's 
right  to  them  depends  upon  a  presump- 
tion of  law  that  the  tenant,  quitting  the 
premises  at  the  expiration  of  the  term 
and  leaving  the  fixtures  behind  him,  in- 
tended to  bestow  them  on  his  landlord,  to 
whom  they  become  a  gift  in  law;  and 
this,  like  some  other  legal  presumptions, 
is  perhaps  not  capable  of  being  rebutted ; 
but  Penton  v.  Robart  shows  that  the  pre- 
sumption of  gift  arises,  not  immediately  on 
the  expiration  of  the  term,  but  on  the  tenants 
quitting  the  premises,  leaving  the  fixtures 
behind  him.  It  must,  however,  be  ad- 
mitted that  in  the  report  of  the  same  case 
at  Nisi  Prius,  4  Esp.  33,  Lord  Kenyan 
says, "  Where  a  tenant  has  by  law  a  right 
to  carry  away  any  erections  or  other  things 
on  the  premises  which  he  has  quitted,  the 
inclination  of  my  mind  is,  that  he  has  a 
right  to  come  on  the  premises  for  the  pur- 
pose of  taking  them  away."  This  doctrine 
seems,  however,  to  assume  that  a  tenant 
who  has  quitted  the  premises  may  still  retain 


a  right  to  the  possession  of  the  fixtures, 
which  is  the  very  point  in  dispute.  Mr. 
Atnos  observes  that  the  true  ground  on 
which  Penton  v.  Robart  was  decided 
may  have  been  that  the  things  carried 
away  were  mere  chattels,  but  the  facts 
stated  in  the  report  do  not  appear  to  war- 
rant such  an  explanation.  It  has  been 
observed,  that  the  presumption  which 
arises  on  a  tenant's  abandoning  the  pos- 
session is,  perhaps,  not  capable  of  being 
rebutted.  Still  it  has  never  been  deter- 
mined what  might  be  the  effect  of  a  for- 
mal declaration  on  quitting  that  he  did  not 
intend  to  give  them  to  his  landlord ;  see 
Davis  v.  Jones,  2  B.  &  A.  166.  Neither 
has  it  ever  been  decided  upon  solemn 
argument  whether  a  tenant  whose  interest 
is  uncertain  in  point  of  duration  may  not 
have  some  period  after  the  expiration  of 
his  tenancy  allowed  him  for  the  removal  of 
his  fixtures,  and,  indeed,  the  case  of  em- 
blements and  one  or  two  other  analogies, 
afford  reason  for  believing  that  such  a  dis- 
tinction would  be  established  in  his&vour. 
It  has  never  been  determined  upon  solemn 
argument,  but  the  point  might  have  been 
involved  in  the  late  case  of  WanAorough  v. 
Maton,  4  Ad.  &  Ell .  884.  There,  a  tenant 
for  lives,  whose  interest  had  expired,  and 
who  had  quitted  the  premises,  recovered 
in  trover  a  wooden  bam,  which  rested  by 
its  own  weight  on  a  stone  foundation. 
This  case  is,  however,  really  open  to  the 
observation  which  has  (though,  perhaps, 
groundlessly)  been  made  on  Penton  v.  Ro' 
bart,  viz.,  that  the  bam  was  not  a  fixture, 
but  a  mere  chattel,  and  the  decision  ap- 
pears to  have  proceeded  on  that  ground 
alone. 

But  whatever  may  be  the  precise 
limitation  where  the  parties  are  silent,  it 
is  clear  that  they  have  a  right  to  fix  one 
for  themselves  by  special  agreement ;  see 
Naylor  v.  Collinge,  1  Taunt.  19 ;  Penry  t. 
Brown,  2  Stark,  403 ;  Thresher  ▼.  East 
London  Water-works  Co.,  2  B.  &  C.  608. 
And  it  may  be  questionable  whether  such 
a  stipulation  might  not  be  created  by  im- 
plication from  the  custom  of  a  particular 
district;  see  Wigglesworth  v.  Dallison, 
vol.  1,  et  notas. 

It  must  further  be  remarked,  that,  unless 
Penton  v.  Robart  be  considered  as  over- 
ruling Filzherbert  v.  Shaw,  1  H.  BL  258, 
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it  must  be  taken  with  the  important  qua- 
lification estabiished  by  that  case,  vk,, 
that  where  the  tenant's  continuance  in 
possession  is  under  a  new  lease  or  agree- 
ment, his  right  to  carry  away  the  fixtures 
is  determined,  and  he  is  in  the  same  situ- 
ation as  if  the  landlord,  being  seised  of  the 
land  together  with  the  fixtures,  had  de- 
mised both  to  him.     The  last  case  which 
will  be  cited  upon  this  part  of  the  subject 
is  Lifde  y.  Ruaeil,  1  B.  &  Adol.  394.     It 
was  an  action  of  trover  for  bells,  pulls, 
cranks,  wires,  &c.  hung  by  a  yeariy  tenant 
at  his  own  expense.    After  the  tenant  had 
quOied,  the  landlord  took  down  the  bells 
and  refused  to  deliver  them  to  the  tenant 
unless  he  would  pay  6L  which  he  claimed 
for  rent    Tlie  tenant  was  held  not  enti- 
tled to  recover.    This  case,  with  which^ 
although  the  judgment  is  not  long,  Lord 
Tenierden  is  said  to  have  taken  great 
pains,  goes  a  step  further  than  any  prior 
decision,  for  it  shows  that  on  the  tenant's 
quitting  the  land  the  property  of  fixtures 
vests  so  completely  in  the  landlord,  that 
even  though  they  are  subsequently  se» 
vered   and  made  chattels,  the   tenant's 
right  to  them  does  not  revive.     It  seems 
to  have  been  admitted  that  the  bells  were 
fixtures  for  domestic  convenience,  which 
the  tenant  might  have  removed  during  his 
term. 

2.  The  next  class  of  cases  consists  of 
those  in  which  the  question  is  between  the 
penoncUrepreuntatwet  of  tenants  for  Ufe  or 
m  tail,  and  the  remainderman  or  reversioner. 
The  indulgence  extended  to  the  execu- 
tors and  administrators  of  these  persons 
is  not  so  great  as  that  granted  in  the  case 
of  landlord  and  tenant,  and,  therefore, 
though  it  may  be  safely  assumed  that  any 
fixture  removable  as  between  the  particu- 
lar tenantfs  representative  and  the  remain- 
derman would  be  so  as  between  landlord 
and  tenant,  yet  the  converse  is  by  no 
means  true,  the  privileges  in  the  latter 
case  being  more  extensive,  and  therefore 
it  is  that  the  cases  of  Lawton  v.  Lawton, 
3  Atk.  13 ;  and  Dudley  v.  Warde,  Amb. 
113,  which  really  belong  to  the  class 
which  we  are  now  considering  have  been 
cited  as  authorities  applicable  to  the  for- 
mer class.  These  cases,  coupled  with 
the  observations  of  Lord  Mansfield,  in 
Lawton  v.  Salmon,  I  H.  Bl.  260,  and  of 


the  L.  C.J„  in  the  principal  case,  show 
that  the  representative  of  the  particular 
tenant  is  entitled  as,  against  the  remain- 
derman, to  fixtures  erected  wholly  or  in 
pan  for  the  furtherance  of  trade,  and  as 
the  remainderman  is  less  favoured  by  law 
than  the  heir,  any  decision  in  favour  of 
the  executor  of  the  ancestor  against  the 
heir  would  d  fortiori  be  applicable  to  a 
case  arising  between  the  executor  and  the 
remainderman.  Now  there  are  some  cases 
in  which  the  executor  has  been  permitted 
to  remove  even  ornamental  fixtures  as 
against  the  heir,  Harvey  v.  Harvey,  Str. 
1141  ;  Sguier  v.  Mayer,  2  Freem.  249  ; 
see  too  Beck  v.  Bebow,  1  P.Wms.  94.  But 
these  cases  do  not  go  far,  for  the  articles 
given  up  to  the  executor  in  them  seem 
to  have  been  very  slightly  annexed  to  the 
freehold,  and  rather  chattels  than  fijctures 
properly  so  called. 

There  b  one  case  in  which  the  question 
arises,  not  precisely  between  the  executor 
of  tenant  for  Ufe  and  the  remainderman, 
but  between  the  executor  of  a  parson,  or 
other  ecclesiastical  corporation  sole  and 
his  successor.  In  such  a  case,  as  the 
chattels  of  a  corporation  sole  pass  to  the 
executor,  he  is  entitled  to  certidn  matters 
of  ornament,  such,  for  instance,  as  hang- 
ings. See  Burn,  Eccl.  L.,  304,  Gibs.  752. 
The  ornaments  of  a  bishop's  chapel  in- 
deed are  the  subjects  of  a  peculiar  rule, 
they  are  in  the  nature  of  heir-looms,  and 
pass  to  the  successor.  Corven*s  case,  1^2 
Co.  106. 

3.  At  between  Heir  and  Executor, — This 
is  the  class  in  which  the  privilege  of 
removal  is  most  limited,  the  he|r  being  a 
greater  favourite  of  the  law  than  the  re- 
mainderman. The  rule  as  laid  down  in 
Shepherd's  Touchstone,  469,  470,  is,  that 
the  executor  shall  not  have  ''  the  incidents 
of  a  house,  as  glass,  doors,  wainscot,  and 
the  like,  no  more  than  the  house  itself ; 
nor  pales,  walls,  stalks,  tables  dormant, 
furnaces  of  lead  and  brass,  vats  in  a  brew 
and  dye-house,  standing  and  fastened  to 
the  walls,  or  standing  in  and  fastened 
to  the  ground  in  the  middle  of  the  house 
(though  fastened  to  no  wall),  a  copper 
or  lead  fixed  to  the  bouse,  the  doors 
within  and  without  that  are  hanging  to 
or  serving  any  part  of  the  house  .... 
But  if  the  glass  be  from  the  windows,  or 
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thefe  be  wainscot  loote,  or  doors  more 
than  are  used  that  are  not  han^ng,  or  the 
like,  these  things  shall  go  to  the  executor 
or  adminbtrator,"  and  this  will  be  found 
consonant  with  the  other  ancient  author- 
ities. See  Wentw.  Ezors.  62  ;  Com.  DL 
Biens  B. ;  3  Bac.  Abr.  6S ;  11  Vin.  Abr. 
166.  But  modem  authorities  seem  to 
have  somewhat  relaxed  the  strictness  of 
this  rule,  so  far  as  JSxtures  partly  or 
wholly  essential  to  trade  are  concerned. 
Thus,  in  a  case  before  C.  B.  Conijfn,  and 
mentioned  in  Lawion  ▼.  LawUm,  3  Atk. 
14,  the  executor  recovered  from  the  heir 
a  cider-mill,  let  into  the  ground,  and 
affixed  to  the  freehold  ;  and  Mr.  J.  BuUer 
considers  the  cider-mill  as  on  a  footing  in 
this  respect  with  other  trading  fixtures  of 
the  same  sort,  as  "  brewing-vessels,  cop- 
pers, and  fire-engines.**  B.  N.  P.  34.  Yet 
in  Lawton  v.  Salmon,  i  HI.  B1.260n. ; 
3  Atk.  15  n..  Lord  Manifield  refused  to 
extend  the  privilege  to  salt-pans,  though 
the  freehold  would  not  have  been  injured 
by  their  removal,  saying,  that  the  inherit- 
ance, as  had  been  proved,  could  not  be 
enjoyed  without  them ;  and  he  spoke 
doubtingly  of  the  authority  of  the  case  of 
the  cider-mill.  See  too  the  expressions  of 
Lord  Hardwioke,  in  Dudley  v.  Warde,  and 
in  Exp.  Quincey,  3  Atk.  477;  and  B. 
N.  P.  34,  where  the  existence  of  any 
privilege  as  against  the  heir  in  respect  of 
trading  fixtures,  seems  to  be  denied.  See 
too  Lord  EUenborough't  expressions  in 
the  principal  case. 

With  respect  to  ornamental  fixtures,  it 
has  been  already  stated,  that  the  cases  of 
Squier  y.  Mayer,  2  Freem.  249 ;  and  Harvey 
V.  Harvey,  2  Str.  1 141,  were  between  heir 
and  executor.  In  the  former,  hangings 
nailed  to  the  walls,  and  a  furnace  fixed  to 
the  freehold  and  purchased  with  the  house, 
were  given  to  the  executor,  and  the  autho- 
rity of  HerlakendefCi  case  to  the  contrary 
denied.  In  the  latter,  hangings,  tapestry, 
and  iron  backs  to  chimneys, were  recovered 
by  the  executor  in  trover ;  it  would  how- 
ever be  difficult  to  support  this  case  on 
any  ground,  except  that  the  articles  re- 
covered were  looked  upon  as  mere  chat- 
tels, for  Colegrave  v.  Dtos  Santoi,  2  B.  &  C. 
76,  is  an  authority  thai  JUtures  cannot  be 
recovered  in  an  action  of  trover.  Se^  too 
MinthuU  v.  Lloyd,  2  Mee  &  Welsh.  459. 


In  Beck  V.  Rebow,  1  P.  Wms.  94.  A.  B. 
had  covenanted  to  convey  a  house  and  ait 
things  affixed  to  the  freehold  thereof;  this 
was  held  not  to  include  hangings  and 
looking-glasses  fixed  to  the  walls  with 
nails  and  screws,  and  which  were  at  watnr 
icoty  there  being  no  wakucot  underneath,  A 
contrary  opinion  had  been  expressed  the 
year  before  in  Cave  v.  Cane,  2  Vern.  508 ; 
3  Bac.  Ab.  63,  with  respect  to  pictures 
put  up  instead  of  wainscot,  the  Lord 
Keeper  thought  that  they  belonged  to 
the  heir,  for  that  the  house  ought  not  to 
come  to  him  maimed  or  disfigured.  There 
u,  therefore,  some  contradiction  among 
the  authorities  on  this  subject;  and  be- 
sides Herlakendens  case^  and  Cave  v.  Cave, 
dicta  will  be  found  in  very  modem  cases, 
which  militate  ag^nst  such  an  extension 
of  the  executor's  rights  as  Bedc  v.  Rehow 
would  appear  to  warrant.  See  the  judg- 
ment in  the  principal  case,  and  in  Lawtan 
y.  Salmon,  1  H.  BI.  260  n. ;  Winn  v.  Ingleby, 
5  B.  &  A.  62o  ;  Colegrave  v.  Dios  Santos, 
2  B.  &  C.  76  ;  and  R.  v.  Inhabs,  SL  Dun- 
stan^  4  B.  &  C.  686.  The  rule  laid  down 
by  Mr.  Justice  Blackstone  is,  "  Whatever 
is  strongly  affixed  to  the  freehold,  or  in- 
heritance, and  cannot  be  severed  thence 
without  violence  or  damage,  quod  ex  eedibus 
non  facile  revel&tur,  is  become  a  member 
of  the  inheritance,  and  shall  therefore  pass 
to  the  heir.* 

4.  There  is  another  class  of  cases  in  which 
questions  have  arisen  as  to  the  right  to 
fixtures ;  those,  ms.,  arising  between  vendor 
and  vendee,  mortgagor  and  mortgagee* 
There  appears  to  be  no  doubt,  that  upon 
a  sale  of  Uie  freehold,  fixtures  attached  to 
it  will  pass  in  the  absence  of  any  express 
provision  to  the  contrary.  See  Ryall  v. 
RoUe,  I  Atk.  175 ;  Steward  v.  Lombe,  1 
B.  &  B.  507;  Thresher  v.  £.  London 
Waterworks  Co.  2  B.  &  C.  eO^  And  in 
Colegrave  v.  Dios  Santos,  8  B.  &  C.  76, 
the  court  appears  to  have  considered  the 
rule  between  vendor  and  vendee  to  be  the 
same  as  that  between  heir  and  executor. 
"  In  the  case  of  an  heir  selling  a  house 
which  descends  to  him,  in  the  absence  of 
any  express  stipulation,  he  would  be  taken 
to  sell  it  as  it  came  to  him,  and  the  fixtures 
would  pass."  Per  Bayley,  J.,  ibid.  If, 
however,  there  be  an  express  term  in  the 
agreement  relating  to  the  fixtures,  that  is 
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of  course  to  be  abided  by.  The  words 
**  fixturet  to  be  taken  at  a  valuation'*  are 
sometimes  used ;  and  a  learned  author  is 
of  opinion,  that  these  include  such  fixtures 
as  would  be  deemed  personal  assets  be- 
tween heir  and  executor.  Where  a  house 
is  demised  together  with  the  fixtures,  the 
tenant's  interest  in  them  is  similar  to  that 
which  he  enjoys  in  respect  of  trees ;  and 
if  he  sever  them,  the  right  of  possession 
immediately  revests  in  the  landlord,  who 
may  bring  trover.  Farrani  v.  Thoff^on, 
5  B.  &  A.  896.  As  to  mortgages,  there 
seems  no  good  reason  for  saying,  that  a 
mortgage  of  lands  can  be  construed  to 
pass  any  different  rights  with  respect  to 
fixtures  than  a  conveyance.  (See  Trappeg 
v.  Harter,  S  Tyrwh.  603,  as  to  the  con- 
struction of  such  mortgages — in  that  case 
the  fixtures  were  held  not  to  pass.)  The 
contrary  indeed  was  supposed  to  have 
been  laid  down  in  JExp.  Qumcey,  1  Atk. 
477 ;  but,  as  Mr.  Amot  has  shown,  with- 
out any  very  sufficient  reason.  The  con- 
tinuing possession  of  fixtures  by  a  mort- 
gagor, after  a  mortgage  of  the  land  to 
which  they  are  annexed,  cannot  be  treated 
as  a  badge  of  fraud.  Steward  v.  Lombe, 
1  B.  ^  B.  506 ;  Ryall  v.  RolU,  I  Atk. 
165 ;  MnuhuU  v.  Lloyd,  2  Mee.  &  Welsh. 
457. 
5.  Questions  respecting  the  right  to 


fixtures  have  also  arisen  between  the 
asiigneet  of  bankrupts  and  other  parties 
Generally  speaking,  the  assignees  of  a 
bankrupt  tenant  would  be  entitled  to  i^ihat- 
ever  interest  in  the  fixtures  the  bankrupt 
himself  possessed.  See  TVappes  v.  Harter, 
B  Tyrwh.  603 ;  but  6  G.  4,  c.  16,  sec  78, 
entitles  them  to  goods  and  chattels  which 
he  had  at  the  time  of  bankruptcy  in  his 
possession  ordering  or  disposition  by  the 
consent  and  permission  of  the  true  owner, 
and  of  which  he  was  reputed  owner,  and 
it  has  sometimes  been  contended,  that  this 
enactment  may  have  the  effect  of  entitling 
them  to  fixtures.  The  chief  decision  on 
this  subject  is  JETom  v.  Baker,  9  East,  215, 
which  is  frequently  cited,  and  so  com- 
pletely falls  within  the  definition  of  a 
leadintf  case,  that  it  is  printed  next  to  that 
of  Elwes  V.  Mawe  in  this  collection. 

6.  As  between\Heir  and  Devisee  it  is  held, 
that  if  tenant  for  life  or  in  tail  devise 
fixtures,  his  devise  is  void,  he  having  no 
power  to  devise  the  realty  to  which  they 
are  incident,  Shep.*  Touchst.  469,  470; 
4  Co.  62,  unless  indeed  they  be  such 
things  as  would  pass  to  his  executor.  On 
the  other  hand,  the  rights  of  the  devisee 
of  lands  against  the  executor  of  the  de- 
visor would  seem,  on  principle,  to  be  the 
same  as  those  of  the  heir  in  whose  place 
the  devisee  stands. 
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HILARY.--^  GEO.  8,  K.B. 


[aSPORTED    9  JBA8T,  2] 5.] 


A,y  B.y  and  C,  partnen  and  dUHUert^  occupied  certain  premuef 
leased  to  A.  and  another^  and  used  in  common  in  the  trade  the 
MtUli,  wU$^  and  uteneiU  necessary  for  carrying  it  on^  the  pro- 
perty of  which  stills^  Sfc.  afterwards  appeared  to  he  in  A.  On 
the  dissolution  of  the  partnership^  which  was  a  losing  concern^  U 
was  agreed  that  C.  and  one  J.  should  carry  on  the  business  on 
the  premises;  and  by  deed  between  the  two  last  and  A,  it  was 
covenanted  and  agreed^  that  A.  should  withdraw  from  the  busi- 
ness^ and  permit  C.  and  J,  to  use^  occupy^  and  enjoy  the  distil- 
house  and  premises^  paying  the  reserved  rent^  ^,  and  the  seve- 
ral Hills ^  vatSy  and  utensils  of  trade  specified  and  numbered  in  a 
schedule  annexed^  in  consideration  of  an  annuity  to  be  paid  by 
C,  and  J.  to  A,  and  his  wife  and  the  survivor;  with  liberty  for 
C.  and  J.  on  the  decease  of  A.  and  his  wife  to  purchase  the  dis- 
til-house  and  premises  for  the  remainder  of  A.'s  term^  and  the 
stills^  vatSy  <^.  mentioned  in  the  schedule :  trnd  C.  and  J.  cove- 
nanted to  keep  the  stills^  vats^  and  utensils  in  repair y  and  deliver 
thetn  up  at  the  time^  if  not  purchased:  and  there  was  a  proviso 
for  re-entry  if  the  annuity  were  two  months  in  arrear.  Under 
thisy  C  and  J.  took  possession  of  the  premises^  with  the  stills^ 
vatSy  and  utensils^  and  carried  on  the  business  as  before ;  and 
made  payments  of  the  annuity ^  which  afterwards  fell  m  arrear 
mere  than  two  months  ;  but  A's  widow  and  executrix  who  sur- 
vived him  did  not  enter ^  but  brought  an  action  for  the  arrears^ 
which  was  stopped  by  the  bankruptcy  of  C.  and  J.  who  conti- 
nued in  possession  of  the  stills^  vats^  and  utensilsy  on  the  premises. 

On  a  question^  Whether  such  stillsy  vats^  and  utensils^  so  continuing 
in  possession  of  C,  and  J.  the  new  partners^  and  used  by  them 
in  their  trade  in  the  same  manner  as  they  had  been  by  the  for- 
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merpartnerg,  o/ickam  A.  the  owner  ipoe  cneypaeted  under  ike 
ttat.  21  Joe.  1,  c.  19,  #.10  ^Uy  totke  aeeigneee  i^  C.andJ. 
ae  being  in  the  possession,  order,  and  disposition  of  the  hank" 
rupte  at  the  time  of  their  bankruptcy  (u  reputed  owners  ?  and 
nothing  appearing  to  the  world  to  rebut  the  preeumption  of  true 
ownerehip  in  the  bankrupts  arising  out  of  their  poseeeeion  and 
reputed  ownership^  {of  which  reputed  ownership  the  jury  are  to 
judge  from  the  cireunutanees  ;  )  heldy 

1.  That  the  stills  which  werefkced  to  the  freehold  did  not  pass  to  the 

assignees  under  the  words  goods  and  chattels  m  the  statute. 

2.  That  the  v€USy  S^.  which  were  net  sojixedy  did  pass  to  the  assign- 

eesy  as  being  left  by  the  true  owner  in  the  possession^  order  and 
disposition  (as  it  appeared  to  the  eye  of  the  world)  of  the  bank- 
ruptSy  a»  reptUed  owners. 

3.  That  the  case  would  have  admitted  of  a  different  consideration 

if  there  had  been  a  usage  in  the  trade  for  the  utensils  of  it  to 
be  let  out  to  the  traders  ;  as  that  might  have  rduUed  the  pre- 
sumption of  ownership  arising  from  the  possession  and  appa- 
rent order  and  disposition  of  them. 

This  was  an  action  to  recover  in  damages  the  value  of 
the  interest  which  the  plaintiff  claimed  in  certain  stills,  vats, 
and  utensils,  which  the  first  count  of  the  declaration  stated 
that  she  was  entitled  to,  subject  to  the  use  thereof  by  the 
defendants  during  her  life ;  and  that  being  so  entitled,  and 
the  defendants  well  knowing  the  same,  they  wrongfully 
and  injuriously  broke  and  destroyed  part,  and  sold  and  dis- 
posed  of  the  rest.  The  second  count  was  in  trover,  for  the 
same  goods;  to  which  the  defendants  pleaded  not  guilty ; 
and  upon  the  trial  before  Lord  Ellenboroughy  C.  J*  at  the 
Middlesex  sittings  after  the  last  term,  a  verdict  vras  found 
for  the  plaintiff  for  1000£  subject  to  the  following  case. 

The  plaintiff  is  the  widow  and  executrix  of  her  deceased 
husband  John  Horn,  who  before  and  at  the  time  of  making 
the  indenture  of  the  20th  of  March,  1801,  after  mentioned, 
was  a  distiller  in  Southwark.  The  defendants  are  the 
assignees  of  Wm.  Horn  and  R.  Jackson,  who  succeeded 
John  Horn  in  the  business  of  a  distiller,  and  carried  on  the 
same  until  they  became  bankrupts,  as  after  mentioned.  At 
the  time  of  making  the  said  indenture  John  Horn  held  the 
principal  part  of  the  messuages,  buildings,  and  lands 
whereon  he  had  carried  on  the  business  of  a  distiller  in 
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partnership  with  Robert   Horn  and  William  Horn,  and 
whereon  there  had  been  erected  a  rectifying  distil-house, 
under  a  lease  granted  to  him  and  R.  Jackson  (since  dead) 
for  a  term  which  expired  on  the  30tli  of  Dec.  1804 :  and 
he  held  other  parts  of  the  premises  under  another  lease 
granted  to  him  and  the  said  Richard  Jackson,  since  de- 
ceased, for  a  term  which  expired  on  the  24th  of  June  1805 : 
and  he  and  the  said  Richard  Jackson,  now  deceased,  had 
before  held  other  parts  of  the  premises  under  a  lease  for  a 
term  which  expired  on  the  25th  of  Dec  1799.    The  above- 
mentioned  partnership,  which  was  a  losing  concern,  expired 
before  the  making  of  the  indenture  hereinafter  mentioned ; 
and  William  Horn,  at  the  time  of  making  that  indenture, 
and  at  the  death  of  John  Horn  was  and  now  is  indebted  to 
the  estate  of  John  Horn  in  500/.  in  respect  of  their  part- 
nership.    By  indenture  dated  the  20th  of  March,  1801, 
between  John  Horn  of  the  one  part,  and  Wm.  Horn  and 
Rd.  Jackson  (the  bankrupts)  of  the  other ;  after  reciting  the 
said  several  leases,  and  that  at  the  time  of  making  the  last 
lease,  the  said  Rd.  Jackson  (deceased)  was  in  partnership 
with  John  Horn ;  and  that  John  Horn  had  lately  entered 
into  partnership  with  Wm.  and  Robert  Horn  for  a  term 
then  expired;  and  that  since  the  expiration  of  the  last- 
mentioned  lease  the  premises  therein  comprised  had  been 
used  and  occupied  by  John,  Robert,  and  Wm.  Horn,  as 
yearly  tenants;  and  that  the  partnership  between  John, 
Robert,  and  Wm.  Horn  had  before  the  execution  of  that 
deed  been  dissolved  by  mutual  consent;  and  that  it  had 
been  agreed  between  John  Horn  of  the  one  part,  and  Wm. 
Horn  and  Rd.  Jackson  of  the  otlier  part,  that  John  Horn 
should  withdraw  from  the  business  as  from  the  1st  of  March 
then  instant,  in  favour  of  Wm.  Horn  and  Rd.  Jackson,  and 
permit  them  to  use,  occupy,  and  enjoy  the  said  distil-house 
and  other  the  premises  mentioned  in   the   indentures  of 
lease,  and  the  several  vats^  stiUsy  and  utensils  of  trade  therein 
or  thereon^  and  which  vats,  stills,  and  utensils  w^ere  specified 
in  the  first  schedule  written  under  that  indenture,  in  con- 
sideration of  an  annuity  of  6002.  to  be  paid  to  John  Horn, 
his  executors,  &c.  during  the  life  of  himself  and  Elizabeth 
his  wife  (the  now  plaintiff)  and  the  life  of  the  survivor, 
subject  to  terms  and  conditions  thereinafter  expressed :  and 
reciting  farther,  that  it  had  been  agreed  that  the  debts  due 
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to  John,  Robert,  and  Wm.  Horn,  as  late  copartners,  and 
also  all  the  horses,  carts,  drays,  and  casks,  of  the  late 
copartnership  (except  the  vats^  stilh^  and  utensils  mentioned 
in  the  said  first  schedule),  ^ould  be  valued  and  purchased 
by  Wm.  Home  and  Rd.  Jackson  ;  and  that  a  valuation  had 
been  made  accordingly;  by  which  it  appeared  that  such 
debts,  and  the  value  of  such  horses,  &c.  amounted  to  1815/.; 
for  payment  of  which  a  bond  had  been  given  by  Wm.  Horn 
and  Rd.  Jackson  to  John  Horn ;  and  that  Wm.  Horn  and 
Rd.  Jackson,  by  another  bond,  had  been  bound  to  John 
Horn  in  5000/.,  conditioned  for  payment  of  the  annuity  of 
600/.  per  annum  to  John  Horn  for  the  lives  of  himself  and 
his  wife  (the  plaintiff),  and  the  survivor:  he,  John  Horn, 
in  pursuance  of  the  agreement,  and  in  consideration  of  the 
two  bonds  and  the  covenants  and  agreements  after  con- 
tained on  behalf  of  Wm.  Horn  and  Rd.  Jackson,  for  himself, 
his  heirs,  executors,  &c.  covenanted  and  agreed  with  Wm. 
Horn  and  Rd.  Jackson,  their  executors,  administrators,  and 
assigns,  that  they,  weB  and  truly  paying  the  rents  reserved  by 
the  several  recited  leases,  and  performing  all  and  singular  the 
covenants  and  agreements  therein  contained  on  the  lessees'*  and 
assignees^  parts,  and  also  dtdy  and  regularly  paying  the  said 
annuity  so  secured  as  aforesaid,  should  and  lawfully  might 
peaceably  and  quietly  have^  hold^  use^  occupy,  possess,  and  ergoy 
the  said  messuage,  tenement,  distil-house,  and  premises 
thereby  demised  and  mentioned  in  a  certain  deed-poll  in- 
dorsed on  the  said  first  lease,  and  also  the  said  stiUs^  vats, 
and  things,  specified  in  the  first  schedule,  during  the  lives  of 
John  Horn  and  Elizabeth  Horn,  or  the  survivor,  without  any 
let,  suit,  &c.  of  John  Horn,  his  executors,  &c.  or  any  person 
lawfully  claiming  from  him,  &c.  Wm.  Horn  and  Rd.  Jack- 
son, by  the  indenture  of  agreement,  covenanted  to  pay  the 
rent  reserved  by  the  leases,  and  to  perform  the  covenants. 
There  was  also  a  proviso  in  that  indenture,  that  in  case  the 
annuity  should  be  in  arrearfijr  two  calendar  months^  John  Horn, 
his  executors,  Sfc.  might  re-enter  the  distil-house  and  premises, 
and  the  same  with  all  and  every  the  stiUs^  vats^  and  things  men- 
tioned in  the  said  schedule  have  again^  repossess,  and  enjoy  as  in 
hisfimner  estate,  &c.  There  was  also  a  covenant,  that  upon  ' 
the  decease  of  the  survivor  of  John  and  Elizabeth  Horn,  Wm. 
Horn  and  Rd.  Jackson  should  be  at  liberty  to  purchase  the 
distil-house  and  premises  for  the  remainder  of  the  term  in 
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the  leases,  and  the  stills,  vats^  and  things  mentioned  in  the 
said  schedule.  And  another  covenant  that  Wm.  Horn  and 
Rd.  Jackson  should  keep  the  said  stills,  vats,  and  utensils  in 
repair ;  and  in  case  they  should  not  purchase  the  same,  that 
they  should  at  the  end  of  the  agreement  deliver  them  up  to 
John  Horn,  his  executors,  &c.  in  good  condition,  reasona- 
ble use  and  wear  excepted.  [Then  followed  the  schedule 
referred  to  of  the  different  stills  and  vats,  numbered  in 
order,  and  describing  the  quantity  in  gallons  which  each 
would  contain.]  The  case  further  stated,  that  Wm.  Horn 
and  Rd.  Jackson  took  possession  of  the  premises  immediately 
on  the  execution  of  the  indenture  of  agreement,  and  car- 
ried on  the  trade  of  distillers,  and  from  time  to  time  paid  the 
interest  on  the  bond  and  the  annuity  to  John  Horn,  who 
died  about  four  years  ago,  and  who  by  his  will  gave  all  his 
property  to  his  wife,  the  plaintiff,  and  appointed  her  sole 
(a)  What  foi-  exocutrix.  Since  (a)  the  death  of  John  Horn  neither  the 
letter  b  wu  annuity  nor  the  interest  of  the  bond  for  1815/.  have  been 
tortw  oMdfter  '^^K^^'^y  ?^^l  but  the  plaintiff,  as  she  from  time  to  time 
the  fint  aiga-      was  in  Want  of  money,  and  notwithstanding  the  annuity  and 

interest  might  not  be  then  due,  applied  to  Wm.  Horn  and 
Rd.  Jackson,  who  paid  her  different  sums  on  account  of 
such  annuity  and  interest ;  and  also  by  her  order  occasion, 
ally  paid  sums  to  various  persons  for  her  use,  and  supplied 
her  with  liquors  and  spirits  as  she  from  time  to  time  ordered 
any ;  so  that  there  was  a  running  account  between  them 
and  the  plaintiff.  The  following  memorandum  was  signed 
by  John  Horn,  and  indorsed  on  that  part  of  the  deed  in  the 
possession  of  Wm.  Horn  and  Rd  Jackson  ;  viz.  *^  I  the  with- 
in-named John  Horn  do  hereby  undertake  and  agree  to  ac- 
cept and  take  6O0L  by  equal  quarterly  payments  instead  of 
600/.  for  the  first  year's  annuity  within  referred  to."*^  To 
this  memorandum  there  was  no  date,  nor  did  it  appear  when 
it  was  made.  The  following  indorsement  or  receipt  was 
also  written  on  the  said  deed,  and  signed  by  the  plaintiff  as 
executor  of  John  Horn,  viz.  <^  March  1st,  1802,  Received 
of  the  within-named  Wm.  Horn  and  Rd.  Jackson  500/.  being 
one  year's  annuity  due  from  them  this  day  for  the  purposes 
specified  herein.''  There  was  also  the  following  indorse- 
ment on  the  same  deed  signed  by  Elizabeth  Horn.  ^* March 
1st,  1803.  Received  of  the  within-named  Wm.  Horn  and 
Rd.  Jackson  500/1,  being  one  yearns  annuity  due  from  them 


ment. 
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this  day  for  the  purposes  specified  therein/^  The  first  me- 
morandum appeared  to  be  in  the  liand-writing  of  the  solici* 
tor  who  drew  the  deed :  the  two  last  receipts  were  in  the 
hand-writing  of  Rd.  Jackson.  For  many  months  previous 
to  the  bankruptcy  of  Wm.  Horn  and  Rd«  Jackson  the  plain- 
tiff found  great  difficulty  in  obtaining  money  from  them ; 
and  she  permitted  the  annuity  and  interest  to  run  in  arrear ; 
and  naturithstandinff  the  same  were  mare  than  two  months  in 
arrear,  the  plaintiff  did  not  make  any  claim  to  re-enter  the 
premises,  as  by  the  deed  she  had  the  power  to  do :  but  in 
May,  1805  brought  an  action  in  this  court  against  Wm. 
Horn  and  Rd.  Jackson  to  recover  the  arrears  of  the  annu- 
ity, as  also  to  obtain  payment  of  the  bond  for  1815/.  and 
interest ;  to  which  action  they  pleaded  eight  several  pleas» 
upon  seven  of  which  issue  was  joined :  and  to  the  eighth 
plea  Elizabeth  Horn  demurred:  which  demurrer  was  argued, 
and  judgment  given  for  Elizabeth  Horn  and  notice  of  trial 
of  the  said  issues  had  been  gpiven  at  the  time  of  the  bank- 
ruptcy; but  in  consequence  thereof  that  cause  was  not  fui>- 
ther  proceeded  ip ;  and  there  was  due  for  the  arrears  of  the 
annuity  and  interest  on  the  bond  for  1815/.,  at  tlie  time  of 
the  bankruptcy,  about  600/.  (&)  In  April,  1805,  thefjlam-  (6)  See  note  (a), 
tiff,  after  her  husband's  death,  renewed  the  leases  of  the  seve-  ^'  ^^^' 
ral  premises.  Wm.  Horn  and  Rd.  Jackson  occupied  the 
premises,  with  the  stills,  vats,  and  utensils  thereon,  and 
carried  on  the  trade  of  distillers  from  the  time  of  executing 
the  indenture  of  the  20th  of  March,  1801,  to  their  bank- 
ruptcy. A  commission  of  bankruptcy  issued  against  Wm. 
Horn  and  Rd.  Jackson  on  the  26th  of  July,  1806,  and  they 
were  duly  adjudged  bankrupts  on  the  28th;  and  the  mes- 
senger under  the  commission  immediately  took  possession 
of  the  demised  premises,  and  also  of  the  vats,  stills,  and 
utensils  then  being  thereon.  The  defendants  were  after- 
wards chosen  assignees,  and  an  assignment  of  all  the  estate 
and  effects  of  Wm.  Horn  and  Rd.  Jackson  was  duly  made 
to  them:  upon  which  notice  *was  given  by  the  plaintiff  to 
the  defendants  that  the  several  vats,  stills,  and  utensils  were 
the  property  of  the  phuntiff,  subject  to  the  supposed  inter- 
est of  the  bankrupts  therein.  The  things  mentioned  in  /^x  ^^^^  ^^^ 
the  deed,  and  comprised  in  the  first  schedule,  consist  of  lows  down  to 
stills  and  vats.  The  (a)  stills,  five  in  number,  were  set  in  added  byl^nient 
brick-work,  and  let  into  the  eround.      Three  vats  or  worm-  *f  *^«  <»»«  ^^^ 

^  the  firtt  argu- 

ment. 
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tubs  were  supported  by  and  rested  upon  brick-work  and 
timber,  but  were  not  fixed  in  the  ground.  Sixteen  other 
vats  stood  on  horses  or  frames  made  of  wood,  which  were 
not  let  into  the  gpround^  but  stood  upon  the  floor  (b).  The 
vats  were  of  wood,  bound  round  with  iron  :  the  stills  were 
of  copper,  and  connected  with  some  of  the  vats :  others  of 
the  vats  were  also  connected  and  communicated  with  each 
other  by  conductors  or  pipes.  Three  stills  and  vats  were 
in  the  rectifying  distil-house.  There  were  also  a  great 
number  of  other  vats  under  the  rectifying  distil-house ; 
some  of  which  were  standing  on  brick  and  timber,  and  others 
on  horses  or  frames  as  above :  and  which  were  connected 
with  the  vats  and  stills  in  the  rectifying  distil-house. 
Others  of  the  vats  stood  on  horses  or  frames,  as  above  de- 
scribed. All  the  vats  in  the  rectifying  distil-house  stood 
on  their  ends ;  as  did  nine  of  those  under  the  distil-house : 
the  other  vats  under  the  distil-house  lay  on  their  sides  or 
bilge.  The  defendants  contending,  that  the  vats,  stills, 
and  utensils,  in  the  said  first  schedule  contained,  belonged 
to  the  bankrupts  at  the  time  of  their  bankruptcy,  have  sold 
them  as  part  of  the  estate  and  efiects  of  the  bankrupts. 
The  plaintiff,  contending  that  the  same  belong  to  her  as 
executrix  of  her  late  husband,  by  virtue  of  his  will  (subject 
to  the  use  thereof  by  the  assignees  in  right  of  the  bankrupts 
during  her  life),  has  brought  this  action  to  recover  in  da- 
mages the  value  of  her  interest  therein.  The  question 
was,  Whether  the  plaintiff  were  entitled  to  recover?  it 
being  agreed  that  if  the  plaintiff  were  so  entitled,  the 
amount  of  the  damages  should  be  settled  out  of  court. 

This  case  was  argued  in  Michaelmas  term  last  by  Bur^ 
rough  for  the  plaintiff,  and  Dampier  contrk ;  and  again  in 
this  term  by  Williams  Serjt  for  the  plaintiff,  and  TheAttor-- 
ney  General  for  the  defendants.  The  additions  to  the  case 
which  have  been  noticed  were  made  between  the  first  and 
second  argument 

For  the  plaintiff  (after  stating  that  the  question  turned 
on  the  Stat  21  Jac.  1,  c.  19,  s.  10  &  11),  the  attention  of 
the  court  was  called  to  the  preamble  to  the  llth  sect,  set 
forth  in  the  conclusion  of  the  10th ;  though  it  was  admitted 
that  the  modern  cases  had  put  a  construction  upon  the  enact- 
ing clause  beyond  the  particular  mischief  recited.  The 
statute  reciting  <<  that  it  often  falls  out  that  many  persons 
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before  they  become  bankrupts  do  coavey  their  goods  to 
other  men  upon  good  consideration,  yet  still  do  keep  the 
same,  and  are  reputed  the  owners  thereof^  and  dispose  the  same 
as  their  oum  ;^  for  remedy  enacts,  that  if  any  person  shall 
become  bankrupt,  and,  at  such  times  as  they  shall  so  become 
bankrupts  shall,  by  the  consent  and  permission  of  the  true 
owner  and  proprietary,  have  in  their  possession^  order^  and 
disposition^  any  goods  or  chattels  whereof  tliey  shall  be 
rtpuied  oumers,  and  take  upon  them  the  sale^  alteraJtion^  or  dis^ 
position  as  owners;  ^  in  every  such  case  the  commissioners 
shall  have  power  to  sell  and  dispose  the  same  for  the  benefit 
of  the  creditors,  &c.  Giving  effect  to  the  words  of  the  pre- 
amble, the  true  object  was  to  deprive  particular  creditors  of 
their  specific  lien  on  goods,  which  having  been  the  property 
of  the  bankrupt  had  been  secretly  conveyed  by  him  to  such 
creditors,  who  suffered  him  still  to  continue  in  possession  and 
appear  to  the  world  as  the  owner.  That  provision  vras  made 
in  the  case  of  bankrupts  in  order  to  avoid  the  doubt  which  had 
arisen  upon  the  stat.  18  Eliz.  c.  5  (•),  against  fraudulent  con-  ^^^^^^Iip^f 
veyances  to  defeat  and  delay  creditors  in  general  (and  which  p.  lletnotat. 
doubt  still  exists  on  the  statute  of  Elizabeth) « whether  it  were 
not  confined,  as  at  common  law  it  certainly  was,  to  avoid  the 
conveyance  as  against  those  only,  who  were  creditors  of  the 
party  at  the  time.  Wherefore  the  statute  of  James  extended 
the  provision  to  all  the  creditors,  as  well  those  who  became 
such  afterwards,  as  those  who  were  such  at  the  time  of  the 
conveyance.  But  still  construing  the  two  statutes  together, 
as  made  in  pari  materia,  many  great  lawyers  have  considered 
that  the  preamble  in  the  10th  sect,  of  the  stat.  21  Jac.  1,  c. 
19,  controlled  the  enactment  in  the  11th  sect,  and  confined 
the  operation  of  the  statute  to  cases  where  the  property 
conveyed  to  a  particular  creditor  was  before  that  time  the 
property  of  the  bankrupt  himself.  Of  this  opinion  was 
Lord  C.  J.  HoU  and  the  Court  of  K.  B.  in  VApostre  v.  Le 
Plaistrier  (a),  and  Lord  C.  B.  Parker,  and  Lord  Hard-  (a)  Mich^i708y 
wiche,  in  Ryall  v.  BoUe  (ft) :  though  the  contrary  has  since  ""^[f  ^  ^'  ^"••• 
been  held  in  Muce  v.  Cadell  (c).  Still,  however,  the  (&)  1  Atk.  175, 
Court  will  not  go  further  than  the  latter  case ;  nor  say  that  366,'3n.  ^ 
the  statute  shall  attach  in  every  instance  where  a  trader  M  ^^^'  282. 
is  in  possession  of  another  man's  goods  at  the  time  of  his 
bankruptcy,  if  he  were  not  held  out  to  the  world  as  the 
ostensible  owner  by  the  real  proprietor,  as  in  that  case  the 

VOL.  II.  K 
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bankrapt  had  been ;  the  true  owner  having  there  held  out 
the  bankrupt  as  her  husband,  and  having  obtained  a  licence 
for  the  public-house  where  they  lived  in  his  name. 
But  taking  the  preamble  not  to  control  the  operation  of 
the  enacting  clause,  still,  in  order  to  bring  the  case  within 
that  clause,  the  bankrupts  must  not  only  have  such  goods 
in  their  possession,  orders  and  dispositianj  at  the  time  hy  the 
consent  and  permission  of  ike  true  oumer^  according  to  the 
first  part  of  the  clause,  but  they  must  also  have  taken  upon 
them  the  sak^  alteration^  and  disposition  of  them,  as  owners, 
by  the  same  consent  and  permission;  for  these  words  run 
through  both  parts  of  the  sentence:  and  it  must  appear 
either  by  the  terms  of  the  contract  between  the  bankrupts 
and  the  true  owner,  or  by  evidence  dehors  of  the  nature  of 
the  property,  or  of  the  place  or  circumstances  of  the  pos- 
session, that  the  owner  trusted  the  bankrupts  with  the  power 
of  semng,  altering,  or  disposing  of  the  goods  as  owners;  or 
that  having  the  possession,  order,  and  disposition  of  the 
goods  under  such  circumstances  as  might  induce  the  world 
to  believe  that  they  had  such  a  power,  the  bankrupts  did 
actually  sell,  alter,  or  dispose  of  them,  as  owners.  In  Walker 
(a)  Doiigl.317.  and  others,  assignees  of  Bean,  v.  Burnett  (a),  household  goods 

and  furniture,  whicii  were  left  by  the  assignees  under  the 
first  commission  so  long,  as  seven  years  in  the  bankrupt's 
possession ;  yet  having  been  so  left  for  a  special  bond  fide 
purpose,  in  order  to  assist  the  bankrupt  in  settling  his 
affairs,  and  getting  in  his  effects  for  the  creditors ;  and  the 
bankrupt  not  having  the  disposition  of  the  goods  so  as  to 
sell  them;  were  decided  not  to  be  witlun  the  statute  of 
James.  It  was  admitted  even  in  Mace  v.  CadeO,  that  every 
instance  of  a  possession  of  goods  of  another  by  a  bankrupt 
at  the  time  of  his  bankruptcy  was  not  within  the  statute ; 
but  it  was  said  that  the  cases  of  factors,  executors,  trustees, 
&C.  were  excepted  cases:  but  the  words  of  the  11th  clause, 
if  not  restrained  by  the  preamble,  are  general,  and  would 
include  those  which  are  called  excepted  cases,  as  well  as  any 
others:  they  are  not,  therefore,  excepted  by  the  statute 
itself  in  terms,  but  only  by  construction,  as  not  falling 
within  the  reason  of  it :  the  statute  only  attaching  on  the 
possession  of  goods  by  the  bankrupt  when  such  possession 
is  fraudulent;  where  the  true  owner  has  trusted  the  bank- 
rupt with  the  power  of  selling,  altering,  or  disposing  of  the 
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goods,  as  owner.  And  though,  perhaps,  the  bare  fact  of 
the  possession  of  chattels  may  be  primd  facie  evidence  that 
the  possessor  is  the  true  owner,  and  has  the  power  of  sale, 
&C.  as  owner,  yet  the  contrary  may  be  shown,  and  that  the 
possession  of  the  bankrupt  was  bond  Jide^  and  consistent 
with  the  right  of  the  true  owner.  A  factor  is  intrusted 
with  the  highest  power  over  the  goods,  the  power  of  sale; 
but  because  it  is  not  as  awner^  but  as  faudofr^  which  is  con- 
sistent with  his  possession  and  with  the  rights  of  the  true 
owner,  the  case  is  not  within  the  statute.  The  same  may 
be  said  of  trustees  and  executors.  So  here,  the  bankrupts 
had  ^'  the  possession,  order,  and  disposition"  of  the  goods 
under  the  indenture,  as  lessees^  and  not  as  owners  ;  and  they 
had  not  the  sak  or  alteration  of  them  at  all,  nor  the  disposi- 
tion of  them,  M  oumers,  so  as  to  affect  the  property  in  any 
way,  but  only  the  bare  use  of  them.  In  some  cases  the 
circumstances  attending  the  possesion  may  carry  an  ap- 
pearance to  the  world  that  the  possessor  has  the  sale, 
alteration,  or  disposition  of  the  goods,  as  owner ;  as  where 
goods  usually  sold  in  a  shop  or  warehouse  are  exposed  to 
view  there ;  and  from  thence  a  power  to  sell,  &c.,  by  the 
consent  of  the  owner  who  permits  this  to  be  done  may  be 
fairly  implied :  but  no  such  inference  can  arise  here,  where 
some  of  the  vats,  6cc.  were  actually  fixed  to  the  freehold, 
and  others  apparently  so,  and  the  rest  were  used  in  like 
manner  as  those  which  were  fixed,  and  all  of  them  were 
numbered.  In  this  case  the  possession  was  at  least  equivo- 
cal, so  as  to  let  in  the  truth  of  the  ownership.  It  was  just  as 
likely  by  the  mere  view  of  the  things  that  they  belonged  to 
the  owner  of  the  premises  as  to  the  traders  who  were  in 
possession.  They  all  formed  one  entire  apparatus  for  dis- 
tilling, part  of  which  was  actually  fixed  to  the  freehold ; 
and  therefore  the  bare  possession  and  use  of  them  carried 
no  greater  evidence  of  title  than  the  possession  of  the  pre- 
mises themselves.  And  on  this  ground  BuUer^  J.,  in  Walker 
v.  BwmeU(a)j  held  that  the  furniture  of  the  house  left  in  (a)  Dougl.320. 
the  possession  of  the  bankrupt  did  not  pass  under  the  sta- 
tute. Wherever  the  contract  between  the  bankrupt  and 
the  true  owner,  to  whom  the  goods  originally  belonged, 
has  been  hom&jide^  and  not  made  for  the  purpose  of  giving 
him  a  fiedse  credit,  and  the  bankrupt'^s  possession  and  mode 
of  using  the  property  was  consistent  with  such  contract, 

k2 
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the  case  Las  never  been  held  to  be  within  the  statute.     In 

(a)  1  p.  Wms.    Copeman  v.  Gallant  (a),  though  Lord  Cowper  considered  that 

'   '  the  preamble  did  not  restrain  the  enacting  words  of  the 

clause ;  yet  he  held  the  case  not  to  be  within  it,  in  regard 

that  the  assignment,  which  was  for  payment  of  the  debts  of 

(6)  1  Atk.  165;  the  assignor,  was  with  an  hcmest  intent.    In  Ryally.  RoUe  {b) 

^       ^'      '    the  property,  which  originally  belonged  to  the  bankrupt,  was 

by  him  mortgaged  and  conveyed  at  different  times  to  seve- 
ral persons;  he  continuing  all  the  time  in  possession.   That 
was  a  fraud  directly  within  the  express  words  of  the  law. 
(c)  Cowp.  232.  In  Max:e  v.  Caddl{c)  there  was  direct  evidence  of  fraud  on 

the  part  of  the  true  owner;  she  herself  having  taken  out  a 
licence  for  the  public-house,  where  the  goods  were,  in  the 
name  of  the  bankrupt,  to  whom  she  said  she  was  married ; 
and  having  at  first  claimed  the  goods  under  a  bill  of  sale 
(<;)Hii.240eo.  from  him.      Bryson  v.    Wylie(d)  was  decided  altogether 
note  (a)  Tbos?  "P^°  ^^  g^ound  of  trick  and  fraud.     There  was  an  open 
&  Pull.  83.        sale  of  a  dyer's  plant  to  the  bankrupt,  and  afterwards  a  pri- 
vate resale  by  him;  notwithstanding  which  he  still  con- 
tinued to  keep  possession  upon  payment  of  a  pretended 
(0  7  Tenn  Rep.  rent.      Gordon  v.   The  East  India  Company  {e)  was  the 

case  of  goods  invested  by  the  true  owner  in  the  name  of 
an  officer  of  one  of  the  Company's  ships,  as  his  privi- 
lege ;  whose  property  they  appeared  to  the  world  to  be ; 
and  which  was  therefore  calculated  to  deceive  his  cre- 
(/)iBo».&Pall.  ditors.      So  in  Liny  ham  y.  Biyys{f),  a  creditor,  having 

taken  in  execution  the  furniture  of  a  coffeehouse-keeper, 
permitted  him  to  remain  in  possession  of  it  under  a  rent ; 
who  therefore  appeared  to  the  rest  of  the  world  to  continue 
the  owner  of  it  in  the  same  manner  as  before ;  there  being 
nothing  done  to  notify  the  change  of  property,  which  was 
clearly  fraudulent  even  within  the  preamble  of  the  statute. 
But  in  that  case  Lord  C.  J.  Eyre,  speaking  of  Bryson  v. 
Wylie,  said  that,  notwithstanding  that  decision,  he  could 
suppose  that  a  dyer  might  be  in  possession  of  a  plant  with- 
out being  the  reputed  owner.     And  he  also  supported  the 
(p)3TennRop.  decision  in  Collins  v.  Forbes  (g),   which   had   been   ques- 
(h)  By  Law^      tioned  (h).     But  admitting  that  there  were  some  circum- 
rence,  J.,  in       stauccs  of  fraud  in  the  last-mentioned  case,  the  principle 
Eatt  India        there  established,  which  has  not  been  questioned,  was,  Uiat 
Company,  7       where  the  bankrupt  was  in  possession  of  the  goods  at  the 
who  now  again '  time  of  his  bankruptcy,  with  the  consent  of  the  true  owner. 
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bond  fiie^  for  a  special  purpose,  beyond  wLich  he  had  not  inUmated  great 
the  right  of  alteration  or  disposition,  it  is  not  within  the  ^  ^^did  aUo 
statute.     The  case  of  Darby  v.  Smith  (a)  was  considered  as  Lo^d  Eiienbo- 
an  absolute  sale  of  the  goods  by  the  trustees  of  the  wife  mer  referred  to  * 
and  children  to  the  husband,  whom  they  sulDfered  to  con-  JJf-  CuUen't 

*  OMenrationi  on 

tinue  in  possession  till  the  day  before  his  bankruptcy  with-  that  caM,  which 
out  his  paying  the  stipulated  instalments.     It  would  have  Jj^/^n^i^. 
been  useless  to  have  discussed  any  of  these  cases  if  the  bare  Cuih  Pnncipiea 
act  of  possession  of  the  goods  of  another  by  a  bankrupt  at  Lawi*3i8.  ^^ 
the  time  of  his  bankruptcy  were  sufficient  to  bring  a  case  («)  STermRep. 
within  the  statute.     Now  here,  by  the  terms  of  the  deed, 
the  bankrupts  had  no  power  over  the  vats,  stills,  and  uten- 
sils in  their  possession,  except  the  use  and  repair  of  them 
as  lessees:  they  had  not  the  general,  but  only  a  special 
order  and  disposition  of  them  by  the  consent  of  the  true 
owner :  and  tliey  had  no  power  of  sak^  alteration^  or  dispo^ 
sition  of  them  at  all  as  owners.     But  if  the  consent  or  per- 
mission of  the  true  owner  mentioned  in  the  first  part  of  the 
11th  clause  be  not  carried  to  the  "«aZ?,  alteration  or  dispo^ 
sition**  mentioned  in  the  latter  part;  at  least  those  words 
must  be  intended  of  an  actual  sak^  alteration^  or  disposition 
of  the  things  by  the  bankrupt,  in  order  to  bind  the  true 
owner;  for  the  words  of  the  act  are  ^'  and  take  upon  them 
(the  bankrupts)  the  sale,  8lc.  as  owners  ;^  which  is  not  pre- 
tended to  have  been  done  by  the  bankrupts  in  this  case. 
Consistently  with  the  deed  the  lessees  could  not  even  have 
removed  these  goods  from  the  premises  demised  to  any 
other  place,  without  an  implied  breach  of  covenant,  to  be 
collected  from  the  whole  deed ;  for  they  were  all  scheduled 
and  numbered,  and  let  as  an  entirety ;  and  if  displaced,  it 
could  not  be  told  how  the  numbers  applied,  and  the  object 
of  numbering  them  would  be  defeated. 

It  was  also  objected  to  the  plaintifiTs  title,  that  the  pos- 
session of  the  lessees  at  the  time  of  their  bankruptcy  was 
not  consistent  with  the  deed;  because  they  were  only  to 
hold  so  long  as  they  performed  the  covenants  and  paid  the 
annuity  reserved ;  and  there  was  a  proviso  for  re-entry  in 
case  such  annuity  was  in  arrear  for  two  months :  and  no 
re-entry  had  been  made,  though  the  annuity  was  in  arrear 
for  a  longer  time.  To  this  it  was  answered  that  the  words 
of  the  indenture  whereby  John  Horn  covenanted  that  the 
lessees  **  performing  all  and  singular  the  covenants  and 
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agreements  therein  contained,  &c.  and  also  duly  and  reffu- 
larly  paying  the  annuity^  &e.  should  quietly  possess  and 
enjoy,  &e.  the  premises,  and  also  the  stills,  vats,^  &e.  were 
not  words  of  condition,  on  the  breach  of  which  the  lessees 
were  no  longer  to  hold  over,  but  in  law  were  only  words  of 
covenant  on  the  part  of  the  lessees,  for  the  breach  of  which 
a  remedy  lay  upon  the  covenant;  as  was  determined  in 

(a)2Mod.34,5«  Hays  Y,  Bicherstaffe  {a).  Then,  though  there  was  an  ex- 
press power  of  re-entry  in  case  of  such  arrear,  yet  it  could 
not  have  been  executed  under  the  circumstances;  for  there 
was  a  running  account  between  the  parties;  the  plaintiff 
having  received  money  on  account  of  the  annuity  from  time 
to  time,  and  the  bankrupts  having  also  paid  bills  for  her; 
and  this  account  was  not  liquidated.  But  to  warrant  a 
re-entry  there  must  be  a  demand  of  the  precise  sum  due, 
which  could  not  be  told  by  the  plaintiff  at  the  time.  Be- 
sides, as  in  case  of  rent  reserved  quarterly,  when  two  quar- 
ters have  elapsed,  the  lessor  cannot  re-enter  for  the  first 
quarter,  but  only  for  the  last ;  having  slipped  his  opportu- 
nity for  the  other,  after  another  quarter  has  become  due : 
so  here  the  plaintiff  could  only  have  re-entered  for  the  last 
payment  in  arrear.  But  supposing  in  strictness  that  the 
plaintiff  might  have  re-entered,  yet  as  it  would  not  have 
been  prudent  to  do  so,  she  will  stand  excused  for  waving 
the  exercise  of  an  odious  right  of  forfeiture,  against  which 
a  court  of  equity  would  of  course  have  relieved  the  lessees, 
on  payment  of  the  arrears :  and  this,  even  since  the  stat. 
4  Geo.  2,  c  28,  s.  2,  if  the  application  for  relief  were  made 

(h)  Doe  ▼.        within  six  months  (b). 

619?''      ^^'        ^^^  ^^^  defendants,  it  was  contended  that  the  possession 

of  the  bankrupts  was  not  consistent  with  the  deed ;  for  by 
that,  in  the  event  which  happened  of  the  annuity  fitlling 
into  arrear,  the  plaintiff  was  entitled  to  enter  and  take  pos- 
Session  of  the  goods  in  question  ;  instead  of  which  she  left 
them  in  the  possession  of  the  traders,  and  brought  an  action 
for  the  arrears,  which  was  defeated  by  their  bankruptcy. 
As  to  the  difficulty  of  making  ademand  for  the  precise  sum 
before  re-entry,  the  strictness  of  law  in  that  respect  only 
applies  to  cases  of  re-entry  for  non-payment  of  rent  where 
the  demand  must  be  on  the  land,  and  not  to  the  re-posses- 
sion of  goods  for  non-payment  of  an  annuity  for  which  they 
were  a  security,  in  which  case  the  demand  may  be  made 
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any  where.  However,  if  a  previous  demand  of  the  precise 
sum  were  necessary,  the  difficulty  of  ascertaining  it,  occa- 
sioned by  the  act  of  the  annuitant  herself,  would  be  no 
reason  why  as  between  these  parties  she  should  be  excused 
for  not  having  made  it  If  she  were  entitled  to  possession 
under  the  deed  in  the  event  which  happened,  and  by  taking 
the  necessary  measures,  whatever  they  might  be,  would 
have  been  in  possession,  the  subsequent  possession  of  the 
bankrupt  was  against  the  stipulations  of  the  deed :  and  this 
brings  the  case  within  Darby  v.  Smith  (a),  which  is  very  (a)  8  Term  Rep. 
like  the  present  in  its  circumstances ;  for  there  the  trustee  ^ 
had  a  right  to  enter  and  repossess  himself  of  the  goods,  if 
the  stipulated  payments  were  not  made ;  and  having  neg- 
lected to  do  so,  after  de&ult  made  in  all  but  the  first  instal- 
ment, the  possession  of  the  bankrupt  was  held  to  be  within 
the  statute;  though  as  between  the  parties  to  the  contract 
the  transaction  was  band  fiit  and  no  fraud  in  fact  intended. 
But  admitting  that  the  possession  of  the  bankrupts  was  in 
pursuance  of  the  deed,  it  does  not  follow  that  their  posses- 
sion was  not  within  the  statute.  If  this  were  so,  every  case 
of  this  sort  might  be  taken  out  of  the  statute.  The  posses- 
sion of  a  mortgagor  of  goods  is  not  inconsistent  with  his 
title,  and  yet  it  has  never  been  doubted  since  RyaUw.  RoUe 
iP)  that  it  was  within  the  statute.  It  is  the  reputed  owmt^  (6)  1  Atk.  165. 
thip  of  the  goods  in  the  possession  of  the  bankrupt  which 
brings  the  case  within  the  express  words  of  the  statute,  the 
avowed  object  of  which  was  to  defeat  those  secret  convey- 
ances, by  which  personal  property  is  secured  to  particular 
creditors,  while  to  the  eye  of  the  world  it  is  left  in  the 
posgessian^  arder^  and  dupositian  of  the  bankrupt,  who  by 
means  of  it  obtains  a  fake  credit.  It  iM  now  fully  settled 
since  the  case  of  Mace  v.  CadeU  (c)  that  the  preamble  does  (o)  Cowp.  232.] 
not  control  the  enacting  words  of  the  11th  clause  of  the  act. 
But  it  is  argrued,  that  the  bankrupt  must  not  only  have  the 
possession^  order^  and  disposition  of  the  goods,  with  the 
consent  of  the  true  owner,  but  also  the  power  of  sale^  altera 
ation  and  disposition,  by  the  same  consent.  Certainly  the 
bankrupt  need  not  have  actually  sold  and  delivered  the 
goods ;  for  then  the  question  would  never  arise,  as  was 
observed  by  Eyre,  C.  J.,  in  Lingham  v.  Biggs  (cQ ;  for  the  (<0  ^  ^*-  ^ 
act  only  gives  the  assignees  of  the  bankrupt  power  to  "  '  * 
appropriate  goods  in  his  possession.    But  the  same  learned 
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Judge  says,  that  *'  if  the  man  be  reputed  oioner  of  the  goodst 
and  appear  to  have  the  order  and  ditposition  of  them,  he 
must  be  understood  to  have  taken  upon  himself  the  sale^ 
alteration^  and  disposition  within  the  meaning  of  the  statute." 
Neither  could  it  be  the  meaning  of  the  statute  that  the 
bankrupt  should  be  the  true  owner  of  the  goods,  because, 

(a)  1  Aik.  183.  as  Lord  Hardwicke  said  in  Ri/all  v.  RoUe  (a),  the  Legisla- 
ture has  explained  its  sense  by  putting  the  words  true  owner 
in  opposition  to  the  reputed  owner.  Nor  could  it  mean  that 
the  bankrupt  should  have  the  power  of  sale^  &c.  by  the 
consent  of  the  true  owner  ;  for  then  his  selling  or  otherwise 
disposing  of  them  would  be  no  breach  of  the  private  con- 
tract between  them.  In  every  case  where  any  question 
can  arise,  the  reputed  ownership  of  the  bankrupt  must  be 
limited,  as  between  him  and  the  true  owner,  by  some  secret 
stipulation  abridging  the  general  right  of  disposition :  and 
it  was  the  very  object  of  the  act  to  prevent  the  operation  of 
such  secret  engagements,  which  enabled  traders  to  obtain  a 
false  credit  by  means  of  the  apparent  or  reputed  ownership 
which  their  visible  possession  of  the  goods  of  others  gave 
them.  It  is  no  question  therefore  in  these  cases  what  i» 
the  real  contract  in  the  deed ;  for  that  could  not  be  known 
at  the  time  to  third  persons  who  were  dealing  with  the 
trader.  The  only  question  which  can  be  made,  consist- 
ently with  the  words  and  object  of  the  statute,  is,  whether 
the  trader  in  possession  at  the  time  of  his  bankruptcy  had 
the  apparent  order  and  disposition  of  the  goods  ?  if  to  the 
eye  of  the  world  he  appeared  to  be  the  owner  of  them,  or 
was,  as  the  statute  calls  him,  the  reputed  owner^  the  case  is 
within  the  statute  :  though  in  truth  there  was  a  secret  con- 
veyance or  agreement  by  which  the  property  was  made  over 
or  secured  to  another.     This,  as  was  said  by  Butler,  J.,  in 

(6)  Dougl.  817,    Walker  v.  BumeU  (b),  must  always  be  more  a  question  of 

notic^^'b  ^^*  e    ^^^^  ^^^^  ^'  '*^'     W**^"  ^^^  f»c^  <^f  ^^«  reputed  ownership 
G.  J.,  in  Lingl  is  clcarly  ascertained,  the  law  follows  of  course.      Every 

BoTft  PuiifsP.   ™*^"'  ^y®  -%^^>  C*  J'>  ^^  Lingham  v.  Biggs  (c),  who  can  be 
fc»  1  Bos.  &      gaid  to  be  the  reputed  owner,  has  incidentally  the  order  and 

disposition  of  goods:  and  if  he  he  reputed  owner,  and 
appear  to  have  tlie  order  and  disposition  of  them,  he  must 
be  understood  to  have  taken  upon  himself  the  sale,  order,  and 
disposition,  within  the  meaning  of  the  statute.  And  if  the 
real  owner  do  not  take  such  means  as  may  be  in  his  power 
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to  prevent  the  public  being  imposed  upon  by  such  false 
appearance,  that  is  the  very  mischief  meant  to  be  remedied 
by  the  act;  and  the  bankrupt  must  be  taken  to  have  the 
possession,  order,  and  disposition  of  the  goods  by  consent 
of  the  owner :  and  the  being  in  possession  under  such  cir- 
cumstances from  whence  the  order  and  disposition  of  the 
goods  may  be  reasonably  inferred  makes  the  reputed  owner- 
ship.    Now  here  every  circumstance  of  notoriety  tended  to 
show  that  the  bankrupts  were  the  true  owners  of  the  goods, 
whether  considering  the  possession  before  the  indenture 
of  the  30th  of  March,  the  time  and  circumstances  under 
which  the  bankrupts  took  possession  under  that  deed,  the 
avowed  purpose  for  which  it  was  made,  or  the  continued 
possession  and  apparent  ownership  of  the  bankrupts  after 
the  transfer  in  the  same  manner  as  before.     William  Horn, 
one  of  the  bankrupts,  had  been  in  partnership  with  John 
Horn,  the  testator,   before   the  transfer;  they  carried  on 
business  jointly  upon  the  same  premises,  and  had  a  joint 
use  of  the  vats,  stills,  &c.,  and  to  the  eye  of  the  world  at 
least  the  property  belonged  to  the  partnership,  however  it 
might  be  as  between  themselves.     Rd.  Jackson  had  also  an 
interest  with  John  Horn  in  the  lease.     The  business  was  a 
losing  concern ;  and  John  Horn,  wishing  to  get  out  of  it, 
appeared  to  the  world  to  withdraw  himself  from  it ;  and 
Wm.  Horn  appeared  to  continue  in  possession  of  the  pre- 
mises and  of  the  vats,  stills,  and  utensils  for  carrying  on  the 
business,  together  with  Rd.  Jackson,  and  to  exercise  the 
same  acts  of  ownership  as  he  had  done  before  when  in  part- 
nership with  John   Horn.      But  in  fact  John  Horn   had 
secretly  conveyed  this  property  to  Wm.  Horn  and  Rd. 
Jackson,  saddled  with  the  annuity  to  himself  and  his  wife, 
which  was  likely  to  ruin  the  trade  more  rapidly  than  before. 
But  there  was  no  notice  of  the  change  to  other  persons 
dealing  with  the  partnership;  the  deed  was  kept  secret 
from  them ;  the  object  of  all  the  parties  being,  that  the 
trade  might  be  carried  on  by  the  existing  partners  with  the 
same  apparent  capital  as  the  old  firm,  and  that  the  credit  of 
the  new  partnership  might  not  be  lessened  by  the  general 
knowledge  of  the  fact,  that  the  goods  in  question  were  not 
their  property.     The  secrecy  of  the  trans^fer  was  as  much 
for  the  benefit  of  John  Horn  as  of  the  continuing  partners ; 
fur  if  their  credit  were  shaken,  they  would  be  less  able  to 
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pay  the  stipulated  annuity.  In  fact  the  bankrupts  did  gain 
a  fake  credit  by  the  possession  of  the  goods  in  question. 
There  is  no  fact  of  notoriety  to  resist  the  conclusion  that 
these  were  the  goods  of  the  bankrupts :  and  the  only  het 
relied  on  to  show  that  the  property  was  not  theirs  is  the 
secret  indenture  of  the  20th  of  March,  1801,  by  which  a 
prior  claim  on  the  goods  was  secured  t6  John  Horn ;  but 
such  a  secret  transfer  is  of  the  very  species  of  fraud  which 
the  statute  meant  to  guard  against     The  case  of  Btysmi  v. 

(a)  Hii.24Geo.   JVylie  (a)  caunot  be  distinguished  from  this  in  principle. 

i*^&Pa]L83.  ^^^  bankrupt  there  had  the  possession  of  the  dyer's  plant, 

but  he  had  not  paid  for  it:  he  therefore  agreed  to  assign 
it  to  the  creditor,  and  to  take  it  again  on  lease  from  him. 
There  was  no  mala  fdes  or  fraud  in  the  transaction  as 
between  those  two ;  and  if  the  interest  of  no  other  person 
had  been  concerned,  it  was  only  just  and  reasonable  that 
the  creditor  should  have  had  his  security:  yet  that  was 
avoided  by  the  operation  of  the  statute,  as  fraudulent  in  law 
against  the  creditors  in  general.     The  case  of  Darby  v. 

(A)  8  Term  Rep.  Smith(jk)  IS  Strong  to  the  same  point.    The  case  of  Walker  v. 

^\'  ^    1  «!*,   BvmeU  (c)  turned  as  it  seems  on  the  notoriety  of  the  eoods 

which  were  left  m  the  bankrupt  s  possession  continuing  the 
property  of  the  assignees  under  the  first  commission :  but 
that  is  a  very  doubtful  case.  The  honesty  of  the  intent  of 
the  true  owner  cannot  be  sufficient  to  protect  the  goods ; 
for  according  to  the  report  of  Copeman  v.  Gallant  in  7  Vin. 
Abr.  89.  Lord  Cowper  said,  **  If  possession  and  disposition 
be  given  to  a  person  who  becomes  bankrupt,  though  no 
intent  of  fraud  appear  ;  yet,  if  it  give  a  false  credit,  there  is 
the  same  inconvenience  as  if  fraud  were  intended,  Sec. ;  and 
it  matters  not  whether  it  were  by  fraud,  or  only  by  neglect, 
or  out  of  a  humour."     And  this  was  admitted  in  BuckneU  v. 

(<i)  Free  in       Boyston  (cQ  in  the  case  of  a  bankruptcy. 

chui.  287.  jjj  tijg  course  of  the  argument  Grose^  J.,  asked  whether 

there  were  any  usage  in  the  trade  for  distillers  to  hire  or 
lease  vats,  stills,  &c.  with  their  premises  ?  To  which  it  was 
answered  by  the  defendant's  counsel,  that  no  such  usage 
appeared;  and  unless  it  were  expressly  found  by  the  case, 
the  presumption  would  be,  that  things  necessary  to  carry  on 
the  trade  were  provided  by  the  traders  themselves:  and 
that  the  possession  of  such  things,  which  were  of  great 
value,  must  naturally  give  more  credit  to  the  distillers  than 
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the  mere  view  of  the  spirits  distilled,  which  often  belonged 
to  others.  Lord  EUenborauffh,  C.  J.,  also  observed  at  the 
conclosion  of  the  argument,  that  nothing  had  been  said 
with  respect  to  the  distinction  between  sach  of  the  vats  and 
stills  as  were  affixed  to  the  freehold,  and  those  that  were 
moveable,  and  would  be  the  subject  of  trover;  between 
which,  he  said,  the  court  thought  that  there  was  a  material 
distinction ;  the  words  of  the  statute  of  James  being  ffoods 
and  chattels.  And  upon  asking  The  Attomey»GeneraI  whether 
he  meant  to  insist  upon  the  right  of  the  assignees  to  such  of 
the  articles  as  were  affixed  to  the  freehold ;  and  referring 
to  in  Myall  v.  JRolkj  and  being  answered  in  the  negative, 
his  Lordship  said,  that  if  the  rest  of  the  court  agreed  with 
him  in  opinion  as  to  the  right  of  the  assignees  to  such  of 
the  articles  as  properly  fell  under  the  denomination  of  goods 
and  chattels,  it  would  be  better  to  leave  it  to  a  referee  to 
ascertain  out  of  court  the  difference  of  the  value  for  which 
the  verdict  should  be  entered. 

Lord  Ellenbarouffhf  C.  J.,  then  proceeded. — The  true 
object  of  the  statute  21  Jac.  1,  c.  19,  s.  10  and  11,  was  to 
make  the  reputed  ownership  of  goods  and  chattels  in  the 
possession  of  bankrupts,  at  the  time  of  their  bankruptcy, 
the  real  ownership  of  such  goods  and  chattels,  and  to  subject 
them  to  all  the  debts  of  the  bankrupt :  considering  that  such 
reputed  ownership  would  draw  after  it  the  real  sale,  order, 
alteration,  and  disposition  of  the  goods.      The  stills,  it 
appears,  were  fixed  to  the  freehold ;  and  as  such,  we  think, 
would  not  pass  to  the  bankrupt's  assignees  under  the  de- 
scription of  goods  and  chattels  in  the  statute.     But  as  to 
the  vats  and  utensils,  there  is  nothing  in  the  case  to  rebut 
the  reputed  ownership  following  the  possession  of  the  bank- 
rupts after  the  dissolution  of  the  old  firm,  when  the  business 
was  continued  to  be  carried  on  by  the  bankrupts  alone,  in 
the  same  manner  as  it  followed  the  possession  of  the  ante- 
cedent partnership  when  the  trade  was  carried  on  by  John, 
Robt  and  Wm.  Horn.     Before  the  deed  of  the  20th  of 
March,  1801,  though  John  Horn  might  have  had  a  priority 
of  claim  to  the  stills,  vats,  and  utensils,  as  between  him  and 
his  partners;  yet  to  the  eye  of  the  world  the  apparent 
ownership  of  them  was  in  the  partners,  John,  Robert,  and 
William  Horn.     After  the  deed  John  demised  these  things 
to  Wm.  Horn  and  Richard  Jackson,  who  continued  to  carry 
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on  the  trade  after  he  had  retired  from  it,  finding  it  to  be  a 
losing  concern ;  and  instead  of  reserving  a  rent,  he  reserved 
an  annuity  payable  to  himself  and  his  wife  and  the  survivor 
of  them,  with  a  liberty  to  the  new  partners  to  purchase 
these  articles  on  the  death  of  such  survivor.  Under  this 
agreement  Wm.  Horn  and  Richard  Jackson  continued  in 
possession  of  the  property,  carrying  on  the  trade  in  the 
same  manner  as  was  done  before;  and  to  the  eye  of  the 
world  the  property  of  these  goods  appeared  to  be  vested  in 
them  in  the  same  manner  as  it  appeared  to  be  in  the  former 
partnership.  As  between  the  parties  to  the  contract,  the 
new  partners  could  not,  indeed,  sell,  alter,  order,  or  dispose 
of  the  property  but  according  to  the  provisions  of  that 
deed :  but  as  to  the  world  in  general,  they  appeared  to  have 
the  same  right  over  it  which  the  former  partners  had.  Had 
they  not  then  the  reptded  ownership?  If,  as  in  some 
manufactories,  where  the  engines  necessary  for  carrying  on 
the  business  are  known  to  be  let  out  to  the  several  manu- 
facturers employed  upon  them,  there  had  been  a  known 
usage  in  this  trade  for  distillers  to  rent  or  hire  the  vats  and 
other  articles  used  by  them  for  the  purpose  of  distilling,  the 
possession  and  use  of  such  articles  would  not  in  such  a  case 
have  carried  the  reputed  ownership.  But  in  the  absence 
of  such  a  usage,  there  is  nothing  stated  in  the  case  which 
qualifies  the  reputed  ownership  arising  out  of  the  possession 
and  use  of  the  things  in  their  trade.  The  world  would 
naturally  give  credit  to  the  traders  on  their  reputed  pro- 
perty ;  and  the  person  who  permitted  them  to  hold  out  to 
the  world  the  appearance  of  their  being  the  real  owners 
ought  to  be  answerable  for  the  consequences,  and  was  so 
intended  to  be  by  the  statute.  For  some  time  it  was  vexa- 
Ho  questio  whether  the  preamble  controlled  the  enacting 
words,  so  as  to  confine  the  operation  of  the  statute  to  cases 
where  the  bankrupt  was  the  original  owner  of  the  property 
conveyed  by  him  to  the  particular  creditor ;  but  the  enact- 
ing words  have  been  long  held  not  to  be  so  controlled. 
Here,  in  fact,  the  bankrupts  were  only  lessees  of  these 
goods;  but  that  was  a  secret  known  only  to  the  parties 
themselves ;  and  nothing  appeared  to  teach  the  world  that 
the  bankrupts  could  not  bind  the  property  to  the  full  extent 
of  it  This  is  a  case  then  which  comes  within  the  fair 
construction  of  the  enacting  words.     The  case  of  Bryson  v. 
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fVylte  bears  strongly  on  the  present ;  for  that  was  not  the 
case  of  a  mortgagor  keeping  possession  of  goods,  as  might 
be  supposed  from  the  note  of  what  was  said  by  Lord  Mans- 
Jidd:  but  the  plaintiff,  who  was  the  original  owner  of  the 
plant,  finding  that  Simpson,  to  whom  he  had  sold  it  on  the 
security  of  two  promissory  notes,  was  not  able  to  pay  the 
notes  when  due,  agreed  to  take  back  the  plant  and  give  up 
the  notes,  and  to  let  the  plant  to  Simpson  at  a  rent :  under 
which  agreement  Simpson  continued  in  possession  of  it  up 
to  the  time  of  his  bankruptcy.  Mr.  Justice  BvUer  there 
distinguished  the  case  from  that  of  a  banker  or  factor  who 
by  the  course  of  trade  must  have  the  goods  of  other  people 
in  his  possession ;  and  therefore  it  did  not  hold  out  a  false 
credit  to  the  world.  He  meant,  therefore,  to  say,  that 
where  the  possession  did  hold  out  a  fidse  credit  to  the 
world,  tliere  the  statute  would  follow  it,  and  attach  upon 
the  goods.  And  the  cases  of  Majce  v.  Cadellj  and  Lingham 
V.  Biffffgy  are  authorities  to  the  same  purpose.  The  prin- 
ciple to  be  deduced  from  all  of  them  is,  that  where  the 
reputed  ownership  of  the  goods  in  the  trader  is  permitted 
to  be  held  out  to  the  world,  it  shall,  with  respect  to  the 
world,  be  considered  as  the  real  ownership.  I  do  not  enter 
into  the  question,  whether  the  bankrupts'  possession  were 
consistent  with  the  deed ;  because  that  would  only  apply 
to  the  time  after  which  the  plaintiff  might  have  re-entered 
for  non-payment  of  the  annuity.  Her  not  doing  so  might, 
perhaps,  be  argued  as  more  distinctly  showing  her  intention 
to  exhibit  the  apparent  ownership  of  the  bankrupts  to  the 
world :  but  I  lay  no  stress  on  it ;  for  in  my  view  of  the 
case,  however  consistent  their  possession  might  have  been 
with  the  deed,  it  would  only  have  shown  that  the  deed 
itself  was  the  fraud  which  the  statute  meant  to  guard 
against  The  principle  is,  that  in  all  cases  where,  by  the 
consent  and  permission  of  the  true  owner  of  goods,  a  trader 
in  possession  has  the  apparent  ownership,  and  incidental  to 
that  the  order  and  disposition  of  them ;  and  no  other  cir- 
cumstance appears  to  control  such  apparent  ownership,  and 
show  that  the  trader  was  not  the  real  owner;  the  true 
owner  permitting  the  trader  to  exhibit  this  appearance  does 
it  at  his  peril. 

Grosfj  J. — The  case  of  Mace  v.  Cadett  has  put  a  construc- 
tion upon  the  statute,  which  has  ever  since  settled,  that 
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where  the  real  owner  of  goods  suiFers  a  trader  to  have  the 
reputed  ownership,  so  as  to  have  the  apparent  order  and 
disposition  of  them,  and  the  trader  becomes  bankrupt,  the 
statute  gives  the  property  to  the  assignees  for  the  bene6t 
of  the  creditors.  I  only  doubted  whether  the  stills  which 
were  fixed  to  the  freehold  would  pass  under  this  statute ; 
but  it  is  now  agreed  that  they  do  not  But  with  respect  to 
tlie  other  articles,  it  is  impossible  to  distinguish  this  case  in 
principle  from  the  current  of  those  which  have  been  decided, 
which  have  gone  upon  the  ground,  that  where  the  real  owner 
enables  a  trader  to  acquire  credit  by  having  the  possession, 
and  apparent  order  and  disposition  of  goods  with  respect  to 
the  world,  he  does  in  effect  permit  such  trader  to  take  upon 
himself,  and  he  has  with  respect  to  the  world,  the  apparent 
sale,  alteration,  and  disposition  of  the  goods,  within  the 
meaning  of  the  statute. 

Lawrencej  J. — The  question  in  these  cases,  as  was  ob- 
served by  Mr.  Justice  Bulkr  in  Wiaiker  v.  Bumellj  is  rather 
a  question  of  fact  than  of  law.  And  therefore  it  seems  more 
proper  in  such  cases  to  leave  it  to  the  jury*  to  say  whether, 
under  the  circumstances,  the  bankrupt  had  the  reputed 
ownership  of  the  goods  at  the  time ;  for  if  the  true  owner 
suffer  a  trader  to  have  the  reputed  4>wnership  of  goods  left  in 
his  possession,  and  become  bankrupt,  the  statute  says  that 
the  property  shall  go  to  his  assignees.  In  this  case  there- 
fore we  are  rather  called  upon  to  consider,  as  upon  a  motion 
for  a  new  trial,  what  conclusion  a  jury  should  have  drawn 
from  this  evidence,  than  to  consider  a  dry  question  of  law. 
The  facts  stated  are,  that  one  partner  upon  retiring  from 
business  leases  to  others  who  continue  it  (one  of  whom  had 
been  in  partnership  with  him  before),  certain  stills,  vats, 
and  utensils  proper  for  carrying  on  the  business,  and  which 
had  been  used  by  the  former  partners.  The  new  partners 
become,  in  consequence,  to  the  world  the  apparent  owners 
of  the  property.  It  may  happen  from  the  course  of  certain 
trades,  that  masses  of  machinery  are  let  out  by  the  owners 
to  the  mechanics  engaged  in  them,  and  the  notoriety  of 
such  a  usage  in  the  trade  may  rebut  the  presumption  of 
ownership  which  would  otherwise  arise  from  the  possession ; 
but  in  general  the  possession  of  utensils  of  trade  must  be 
taken  to  be  by  the  owners  of  them.  And  I  agree,  that 
nothing  turns  upon  the  question  whether  or  not  the  pos- 
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session  of  the  bankrupts  in  this  case  were  consistent  with 
the  deed  under  which  they  claimed  from  John  Horn :  for 
the  very  object  of  the  statute  was  to  prevent  the  true  owner 
from  enabling  another  to  hold  himself  out  to  the  world  as 
such,  and  thereby  gain  a  false  credit:  and  this  being  a 
secret  deed,  the  world  could  know  nothing  of  its  contents. 
It  was  pressed  in  the  course  of  the  first  argument,  that  the 
reputed  ownership  mentioned  in  the  statute  must  be  under- 
stood where  there  was  a  power  of  sale  confided  to  the  bank- 
rupt by  the  true  owner;  and  reference  was  made  to  the 
words  of  Lord  Mansfield  in  Mcbce  v.  CadeU^  that  the  statute 
did  not  extend  to  all  possible  cases  where  one  man  had 
another  man's  goods  in  his  possession,  as  the  case  of  bctors, 
&c.,  wlio  have  the  possession  as  trustees,  &c.,  to  sell  fir  the 
use  of  their  principal :  ^'  but  the  goods  must  be  such  as  the 
party  suffers  the  trader  to  sell  as  his  own?^  But  this  l&st 
expression  was  evidently  used  in  contradistinction  to  the 
case  of  factors,  &c.  who  sold  for  other  persons  and  not  for 
themselves.  And  he  could  not  have  meant  to  lay  it  down 
generally ;  for  that  was  not  the  case  of  a  sale ;  but  the  facts 
there  were,  that  the  owner  let  the  bankrupt  into  her  house, 
where  he  passed  as  her  husband :  but  she  never  gave  him 
the  power  of  selling  the  goods,  and  he  never  had  sold  them : 
yet  by  treating  him  as  her  husband  she  had  given  him  the 
reputation  of  being  the  owner  of  the  goods;  which  was 
held  to  bring  the  case  within  the  statute.  As  to  the  case 
of  Bryson  v.  Wylie^  on  which  my  Lord  has  observed.  Lord 
Jlf£zn{/!eZi  certainly  considered  the  whole  as  a  trick  and  con- 
trivance to  evade  the  statute:  and  what  was  said  by  Mr. 
Justice  BvUer  goes  the  whole  length  of  our  opinion  in  this 
case ;  that  a  factor,  who  must  in  the  course  of  his  business 
have  other  persons'  goods  in  his  possession,  does  not  thereby 
gain  a  false  credit;  but  that  where  the  conduct  of  the  true 
owner  enables  another  in  whose  hands  the  goods  are,  to 
hold  out  to  the  world  the  reputation  of  ownership,  he 
thereby  gives  that  other  a  false  credit  to  the  extent  of  the 
property  so  confided ;  for  which  the  statute  meant  to  make 
him  responsible.  It  is  often  a  question  of  fact  whether 
the  possession  of  goods  do  hold  out  a  reputed  ownership  in 
the  possessor,  as  in  the  case  of  furniture  in  lodgings.  In 
the  present  case,  the  opinion  which  we  have  formed  from 
the  facts  stated  will  make  it  necessary  to  inquire  which  of 
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Bankrupt  Act.  At  the  time  of  the  de- 
cision in  the  principal  case»  that  subject 
was  governed  by  21  Jac.  1,  c.  19,  s.  10  & 
1 1,  which  were  at  first  so  little  acted  upon, 
that  no  case  occurred  in  which  their  ope- 
ration was  discussed  for  upwards  of  a 
century.  The  former  of  these  two  sec- 
tions is  a  mere  recital  made  by  a  misprint 
into  a  separate  section,  and  gave  rise  to 
some  doubt  in  consequence  of  its  being 
narrower  than  the  enactment,  so  that  it 
apparently  applied  only  to  property  which 
had  once  been  the  bankrupt's  ;  and  it 
was  for  some  time  thought,  that  such 
property  only  was  included  in  the  eleventh 
secUon,  an  idea  which  the  analogy  to  the 
statutes  respecting  fraudulent  convey- 
ances appeared  to  countenance.  These 
doubts,  however,  were  removed  by  Mace 
y.  Cadell,  Cowp.  232  ;  and  the  obnoxious 
recital  is  now  omitted  in  6  G.  4,  c.  16,  s. 
72,  by  which  the  subject  is  now  governed. 
That  section  is  almost  identical  in  form, 
and  identical  in  meaning,  with  the 
statute  of  James,  all  the  decisions  upon 
which  are  consequently  authorities  on  its 
construction.    It  contains  indeed  a  new 


clause  in  favour  of  mortgages  and  assign- 
ments of  ships  duly  registered  according 
to  the  Ship  Registry  Act. 

Although  fixtures,  as  we  have  seen,  are 
not  within  the  meaning  of  this  clause,  all 
personal  chattels  fall  within  it.  Ships, 
Stephens  v.  Sole,  1  Ves.  352  ;  Atkinson  v. 
MaUng,  2  T.  R.  462. :  Furniture,  Ling^ 
ham  V.  Biggs,  1  B.  &  P.  82 :  Utensils  of 
trade,  Lingard  v.  Messiter,  1  B.  &  C.  306 
(except,  perhaps,  when,  as  hinted  in  the 
principal  case,  there  is  an  usage  to  demise 
them  to  the  trader) :  Stock,  Ex  parte 
Richardson,  Buck.  480  :  Bills,  Homblower 
V.  Proud,  Policies,  Faulkner  v.  Case,  3 
Bro.  C.  C.  125  ;  and  other  chases  in  action  : 
See  Dean  v.  James,  1  Nev.  &  Mann.  993  ; 
Ex  parte  Monro,  Back.  300 :  Shares  in  a 
company.  Nelson  v.  London  Ast,  Co.,  2  S. 
&  S.  292  ;  or  in  a  newspaper,  Longman  v. 
Tripp,  3  N.  R.  67,  will  all  of  them,  if  in 
the  possession,  ordering,  or  disposition  of 
the  bankrupt,  as  reputed  owner,  with  the 
consent  of  the  true  owner  at  the  time  of 
his  bankruptcy,  pass  to  his  assignees,  by 
virtue  of  6  G.  4,  c.  16,  s.  72. 
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EASTER.— A4:  GEO.  3. 

[R£F0RTED   5  EAST,  10.] 

No  person  can,  hy  the  Statute  of  Frauds^  be  charged  upon  any 
promise  to  pay  the  debt  of  another^  unless  the  agreement 
tpon  which  the  action  is  brought,  or  some  note  or  memoran- 
dum thereof  be  in  writing ;  by  which  word  agreement  must 
be  understood  the  consideration  for  the  promise,  as  well  as 
the  promise  itself  And  therefore  where  one  promised  in 
writing  to  pay  the  debt  of  a  third  person,  withovt  stating  on 
what  consideration  ;  it  was  holden  that  parol  evidence  of  the 
consideration  was  inadmissible  by  the  Statute  of  Frauds  ;  and 
consequently  such  promise  appearing  to  be  without  considera- 
tion upon  the  face  of  the  written  engajgement,  it  was  nudum 
pactimiy  and  gave  no  cause  of  action. 

The  plaintiffs  declared  that  at  the  time  of  making  the 
promise  after  mentioned  they  were  the  indorsees  and  holders 
of  a  bill  of  exchange,  dated  the  14th  of  February,  1803, 
drawn  by  one  W.  Gore  upon  and  accepted  by  one  J.  Hall, 
whereby  Gore  requested  Hall,  seventy  days  after  date,  to 
pay  to  bis,  Gore^  order,  661.  16s.  6d.;  which  bill  of  ex- 
change Gore  had  before  then  indorsed  to  the  plaintiffs,  and 
which  sum  in  the  bill  mentioned  was  at  the  time  of  making 
the  promise  by  the  defendant  due  and  unpaid.  And  there- 
upon the  plaintiffs,  before  and  at  the  time  of  making  the 
said  promise  by  the  defendant,  had  retained  one  A.  as  their 
attorney  to  sue  Gore  and  Hall  respectively  for  the  recovery 
of  the  said  sum  so  due,  8cc.,  whereof  the  defendant,  at  the 
time  of  his  promise,  &c.  had  notice.  And  thereupon,  on 
the  30th  of  April,  1803,  at,  &c.  in  consideration  of  the  pre- 
mises, and  that  the  plaintiffs,  at  the  instance  of  the  defend- 
ant, would  forbear  to  proceed  for  the  recovery  of  the  said 
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56/.  168.  &d.y  he,  the  defendant,  undertook  and  promised  the 
plaintiffs  to  pay  them,  by  half-past  four  o^elock  on  that  day, 
56Z.  and  the  expenses  which  had  then  been  incurred  by  them 
on  the  mid  bilL  The  plaintiffs  then  averred  that  they  did, 
within  a  reasonable  time  after  the  defendant's  promise,  stay 
all  proceedings  for  the  recovery  of  the  said  debt,  and  have 
hitherto  forborne  to  proceed  for  the  recovery  thereof;  and 
that  the  expenses  by  them  incurred  on  the  said  bill  at  the 
time  of  making  the  promise  by  the  defendant,  and  in 
respect  of  their  having  so  retained  the  said  A.,  and  on 
account  of  his  having,  before  the  defendant's  said  promise, 
drawn  and  engrossed  certain  writs  called  special  capias, 
against  Gore  and  Hall  respectively  on  the  said  bill, 
amounted  to  20/.,  of  which  the  defendant  had  notice ;  yet 
the  defendant  did  not,  at  half-past  four  oVlock  on  that  day, 
&c.  nor  at  any  time  before  or  since,  pay  the  said  sum  of 
561.  and  the  said  expenses  incurred,  &c.  There  was  an- 
other special  count,  charging  that  the  reasonable  expenses 
incurred  on  the  bill  were  so  much,  which  the  defendant  had 
refused  to  pay.     And  the  common  money  counts. 

In  support  of  the  undertaking  laid  in  the  declaration,  the 
plaintiffs,  at  the  trial  at  Guildhall,  produced  the  written 
engagement  signed  by  the  defendant,  which  was  in  these 
words :  ^^  Messrs.  Wain  and  Co.,  I  will  engage  to  pay  you, 
by  half-past  four  this  day,  fifty-six  pounds  and  expenses  on 
bill  that  amount  on  Hail.  (Signed)  Jno.  Warlters  (and 
dated),  No.  2,  Comhill,  April  80th,  1803.''  Whereupon  it 
was  objected,  on  the  part  of  the  defendant,  that  though  the 
promise,  which  was  to  pay  the  debt  of  another,  were  in 
writing^  as  required  by  the  Statute  of  Frauds,  yet  that  it  did 
not  express  the  consideration  of  the  defendant's  promise, 
which  was  also  required  by  the  statute  to  be  in  writing ; 
and  that  this  omission  could  not  be  suppb'ed  by  parol  evi- 
dence (which  the  plaintiffs  proposed  to  call  in  order  to 
explain  the  occasion  and  consideration  of  giving  the  note) ; 
and  that  for  want  of  suchconsideration  appearing  upon  the 
£Eice  of  the  written  memorandum,  it  stood  simply  as  an 
engagement  to  pay  the  debt  of  another  without  any  con- 
sideration, and  was,  therefore,  nudum  pactum  and  void.  And 
Lord  EUenborouffh^  C.  J.,  upon  view  of  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  4,  which  avoids  any  special  promise  to 
answer  for  the  debt  of  another,  ^<  unless  the  agreement  upon 
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which  the  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,"  &c.,  thought  that  the  term  agree^ 
ment  imported  the  substance  at  least  of  the  terms  on  which 
both  parties  consented  to  contract,  and  included  the  con- 
sideration moving  to  the  promise,  as  well  as  the  promise 
itself:  and  the  agreejnent  in  this  sense  not  having  been 
reduced  to  writing  for  want  of  including  the  consideration 
of  the  promise,  he  thought  it  could  not  be  supplied  by  parol 
evidence,  which  it  was  the  object  of  the  statute  to  exclude ; 
and  therefore  nonsuited  the  plaintiffs.  A  rule  nisi  was 
obtained  in  the  last  term  for  setting  aside  the  nonsuit  and 
granting  a  new  trial,  on  the  ground  that  the  statute  only 
required  the  promise  or  binding  part  of  the  contract  to  be 
in  writing^  and  that  parol  evidence  might  be  given  of  the 
consideration,  which  did  not  go  to  contradict,  but  to  explain 
and  support  the  written  promise. 

Garrow  and  Lawes  showed  cause  against  the  rule. — The 
question  is  simply  this.  Whether  parol  evidence  can  be 
given  of  an  agreement  which  the  Statute  of  Frauds  avoids, 
unless  it  be  in  writing  f  The  words  are,  ^^  that  no  action 
shall  be  brought  whereby  to  charge  the  defendant  upon 
any  spedai  promise  to  answer  for  the  debt,  &c.  of  another 
person,  &c.  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,'^  &c.  Now  to  every  agreement  there  must  be  at 
least  two  parties ;  and,  in  order  to  make  it  available  in  law, 
there  must  be  some  consideration  for  it ;  which  necessarily 
forms  part  of  the  agreement  itself,  being  that  in  respect 
of  which  either  party  consents  to  be  bound.  It  is  no 
answer  to  say  that  the  parol  evidence  offered  of  the  con- 
sideration, namely,  the  forbearance  to  sue  Hall,  did  not  go 
to  contradict  the  written  promise ;  it  is  enough  that  being 
part,  and  a  material  part,  of  the  agreementy  it  was  not 
reduced  to  writing  and  signed  by  the  party  to  be  charged, 
as  required  by  the  statute.  The  effect  of  such  parol  evi- 
dence, if  admitted,  would  be  to  render  valid  that  which,  so 
far  as  appears  by  the  writing  itself,  is  void  in  law  for  want 
of  a  consideration ;  and  this  would  be  letting  in  all  the  dan- 
gers of  fraud  and  perjury,  which  it  was  the  object  of  the 
statute  to  guard  against.    Upon  the  &ce  of  the  paper  the 
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debt  appears  to  be  the  debt  of  another ;  and  as  a  mere  pro- 
mise to  pay  the  debt  of  another,  without  any  consideration, 
would,  before  the  statute,  have  been  void  as  nudum  pactum 
at  common  law ;  so  it  is  not  made  good  by  the  statute 
without  a  consideration  in  law  for  entering  into  such  an 
agreement ;  which  agreement^  i.  e,  the  whole  agreement,  or 
some  memorandum  or  note  of  the  whole,  specifying  the 
contracting  parties,  the  consideration,  and  the  promise, 
must  be  made  in  writing.  The  consideration  is  an  essen- 
tial part  of  every  executory  agreement ;  and  this  was  alto- 
gether executory,  on  the  part  at  least  of  the  defendant.  If 
the  agreenient  had  been  declared  on  as  in  writing,  the 
mere  production  of  the  note  would  not  have  proved  the 
consideration  of  forbearance  laid  in  the  declaration;  and 
such  consideration  could  not  have  been  supplied  by  parol 

(<i)2Blac.i249.  evidence.     In  Preston  v.  Merceau(a)j  where  the  plaintiff 

had  agreed  in  writing  with  the  defendant's  testator  to  let 
him  certain  premises  at  a  certain  rent ;  parol  evidence,  ten- 
dered to  show  that  the  tenant  had  agreed  to  pay  a  further 
sum  for  ground-rent  to  the  ground  landlord,  was  rejected 
as  subversive  of  the  Statute  of  Frauds;  although  it  was  there 
contended  that  the  evidence  offered  did  not  go  to  alter  but 

(b)  1  H.  Blac.     to  explain  the  agreement.     So  in  Chamis  v.  Erhart  (6),  the 

verbal  declaration  of  an  auctioneer  at  the  time  of  a  sale,  that 
there  was  a  charge  on  the  estate,  was  deemed  inadmissible 
to  contradict  the  printed  conditions,  which  stated  the  pre- 
mises to  be  free  from  all  incumbrances. 

Erskine  and  Marryat^  in  support  of  the  rule,  said  that 
the  evidence  tendered  in  the  two  cases  cited  went  not  to 
explain  but  to  contradict  the  written  agreements;  in  the 
one  case  to  increase  the  quantum  of  the  rent  specified,  in 
the  other  to  subtract  so  much  as  the  charge  amounted  to 
from  the  value  of  the  estate,  which  was  offered  for  sale 
free  from  humnibrances.  But  here  the  parol  evidence  went 
merely  to  show  on  what  occasion  the  written  agreement 
had  been  entered  into:  and  it  is  in  common  practice  to 
admit  parol  evidence  for  such  a  purpose :  it  is  part  of  the 
res  ffestcBj  and  no  part  of  the  agreement  itself,  which  must 
in  its  nature  be  executory  at  the  time  of  the  writing  made. 
The  foundation  of  the  action  in  this  case  is  not  the  writing, 
but  the  promise  by  the  defendant  to  pay  the  debt  of  Hall. 
This,  before  the  Statute  of  Frauds,  might  have  been  proved 
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wholly  by  oral  testimony,  but  since  that  statute,  the  promise 
can  only  be  evidenced  by  writing  signed  by  the  party  to  be 
charged  therewith,  or  by  some  other  lawfully  authorised. 
It  is  difficult  indeed  to  account  for  the  introduction  of  the 
word  agreement  into  the  latter  part  of  the  clause,  which,  in 
its  strict    sense,  as  compounded  of  ^^  aggregatio  mentium, 
or  the  union  of  two  or  more  minds  in  a  thing  done  or  to  be 
done  (^z),"  is  more  properly  applicable  to  the  other  branches  (a)  i  Com.  Dig. 
of  the  clause,  namely,  "  an  agreement  on  consideration  of 
marriage,  or  upon  contract  or  sale  of  lands,  &c.,  or  upon  any 
agreement  not  to  be  performed  within  the  space  of  one  year, 
&c.,  than  tO'  any  special  promise  by  an  executor  to  answer 
damages  out  of  his  own  estate,  or  to  any  sfedaA  promise  to 
answer  for  the  debt,  &c.,  of  another."    To  such  promises  the 
word  agreement  can  only  be  considered  applicable  so  &r  as 
it  is  synonymous  to  engagement  or  tmdertaking^  in  which 
sense  it  is  often  used  in  common  parlance,  and  therefore 
means  in  this  respect  the  agreement  or  promise  to  pay  the 
debt  of  another.     Besides,  the  statute  does  not  require  the 
whok  agreement  to  be  set  out  in  form,  but  it  is  sufficient  if 
there  be  a  note  or  memorandum  of  it  in. writing;  that  is,  so 
much  of  the  agreement  as  is  obligatory  on  ^^  the  party  to  be 
charged  therewith.'^     In  whatever  form  of  words,  therefore, 
the  promise  is  made,  which  before  the  statute  would  have 
been  evidence  to  bind  the  party  making  it  under  the  cir- 
cumstances of  the  case,  it  will,  if  those  words  are  reduced 
into  writing,  still  bind  him  since  the  statute  under  the  like 
circumstances.      But  in  either  case  the  inducement  for 
making  such  promise,  which  is  part  of  the  res  gestcBj  may  be 
evidenced  by  parol.     Thus,  suppose  a  promise  in  writing 
to  pay  the  expenses  attending  a  certain  bill  drawn  by  an- 
other; parol  evidence  must  necessarily  be  let  in  to  show  to 
what  bill  the  promise  was  meant  to  apply,  and  how  the 
expenses  arose,  and  the  bill  itself  would  be  produced.    And 
this  would  be  evidence  not  to  vary,  but  to  corroborate  the 
written  promise.     The  8d,  7th,  and  17th  sections  of  the  act 
all  require  the  signature  of  the  party  to  some  note  in 
writing  in  order  to  charge  him  with  the  several  subject 
matters  of  those  sections.     But  in  all  those  cases  the  party 
must  be  charged  on  the  special  written  agreement;  but  here 
he  is  charged  on  the  promise^  of  which  the  writing  is  only 
evidence.     Yet  the  4th  section  supposes  that  the  party  is  to 
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be  charged  upon  the  offreement^  '^  unless  the  agreement  upon 
which  such  action  shall  be  brought,^'  &c. ;  which  shews  thai 
agreement  as  there  used  means  no  more  than  undertaking  or 
engagement.  And  in  this  sense  an  agreement  signed  by  one 
party  only  on  a  sale  by  auction  was  holden  sufficient  to 
(a)  Seton  t.  charge  him  within  the  Statute  of  Frauds  (a).  [Lord  Ellenr 
265.  '    ^'"^"^   borough^  C.  J.     There  it  was  deemed  sufficient  proof  of 

such  agreement  so  as  to  charge  the  party  signing  it.  He 
was  estopped  by  his  signature  from  protecting  himself 
under  the  statute.  But  there  the  consideration  appeared  in 
writing.]  They  then  observed,  that  though  the  objection 
must  have  often  before  occurred  in  actions  of  this  sort, 
which  were  in  common  practice,  the  word  agreement  had 
never  before  received  such  a  construction  as  applicable  to 
this  branch  of  the  clause. 

Lord  EUenboToughj  C.  J.,  after  noticing  the  definition  of 
the  word  agreement  by  Lord  C.  B.  Comym^  who  considered 
it  as  a  thing  to  which  there  must  be  the  assent  of  two  or 
more  minds,  and  which,  as  he  says,  ought  to  be  so  certain 
and  complete,  that  each  party  may  have  an  action  upon  it ; 
for  which,  in  addition  to  the  author^s  own  authority,  was 
cited  that  of  Plowden  ;  and  better  (his  Lordship  observed) 
could  not  be  cited : 

In  all  cases  where,  by  long  habitual  construction,  the 
words  of  a  statute  have  not  received  a  peculiar  interpreta- 
tion, such  as  they  will  allow  of,  I  am  always  inclined  to 
give  to  them  their  natural  ordinary  signification.      The 
clause  in  question  in  the  Statute  of  Frauds,  has  the  word 
agreement,  ('^  unless  the  agreement  upon  which  the  action  is 
brought,  or  some  memorandum  or  note  thereof  shall  be  in 
writing,'^  &c)     And  the  question  is,  Whether  that  word  is 
to  be  understood  in  the  loose  incorrect  sense  in  which  it 
may  sometimes  be  used,  as  synonymous  to  promise  or  under- 
taking, or  in  its  more  proper  and  correct  sense,  as  signify- 
ing a  mutual  contract  on  consideration  between  two  or 
more  parties  ?     The  latter  appears  to  me  to  be  the  legal 
construction  of  the  word,  to  which  we  are  bound  to  give  its 
proper  effect :  the  more  so  when  it  is  considered  by  whom 
(6)  Lord  Jif an«.  that  Statute  is  said  to  have  been  drawn,  by  Lord  B(de  (&), 
*Sub*^'Si»^in  ®"®  ®f  ^^®  greatest  Judges  who  ever  sat  in  Westminster-haUj 
Wyndham  v.      ^ho  was  as  Competent  to  express  as  he  was  able  to  conceive 
Burr.Tisl'any    the  provisions  best  calculated  for  carrying  into  effect  the 
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purposes  of  that  law.     The  person  to  be  charged  for  the  otherwiac  per- 
debt  of  another,  is  to  be  charged,  in  the  form  of  the  proceed-  Lord  Hale's 
ing  against  him,  upon  his  special  promise ;  but  without  a  l^^'^jjljj^^* 
legal  consideration  to  sustain  it,  that  promise  would  be  hind  him.  which 
midum  pactum  as  to  him.     The  statute  never  meant  to  en-  ^^ilfjjiydi-* 
force  any  promise  which  was  before  invalid,  merely  because  gwted,  l  Blac. 
it  was  put  in  writing.     The  obligatory  part  is  indeed  the 
promise^  which  will  account  for  the  word  promise  being 
used  in  the  first  part  of  the  clause,  but  still  in  order  to 
charge  the  party  making  it,  the  statute  proceeds  to  require 
that  the  agreement^  by  which  must  be  understood  the  agree- 
ment  in  respect  of  which  the  promise  was  made^  must  be 
reduced  into  writing.     And  indeed  it  seems  necessary  for 
effectuating  the  object  of  the  statute  that  the  consideration 
should  be  set  down  in  writing  as  well  as  the  promise ;  for 
otherwise  the  consideration  might  be  illegal,  or  the  promise 
might  have  been  made  upon  a  condition  precedent,  which 
the  party  charged  may  not  afterwards  be  able  to  prove,  the 
omission  of  which  would  materially  vary  the  promise,  by 
turning  that  into  an  absolute  promise  which  was  only  a 
conditional  one :  and  then  it  would  rest  altogether  on  the 
conscience  of  the  witness  to  assign  another  consideration  in 
the  one  case,  or  to  drop  the  condition  in  the  other,  and  thus 
to  introduce  the  very  frauds  and  perjuries  which  it  was  the 
object  of  the  act  to  exclude,  by  requiring  that  the  agreement 
should  be  reduced  into  writing,  by  which  the  consideration 
as  well  as  the  promise  would  be  rendered  certain.     The 
authorities  referred  to  by  Comyns^  Plowd.  5.  a.  6.  a.  9.,  to 
which  may  be  added  Dyer,  3S6.  b.,  all  show  that  the  word 
agreement  is  not  satisfied  unless  there  be  a  consideration, 
which  consideration  forming  part  of  the  agreement  ought 
therefore  to  have  been  shewn ;  and  the  promise  is  not  bind- 
ing by  the  statute  unless  the  consideration  which  forms  part 
of  the  agreement  be  also  stated  in  writing.     Without  this, 
we  shall  leave  the  witness  whose  memory  or  conscience  is 
to  be  refreshed  to  supply  a  consideration  more  easy  of  proof, 
or  more  capable  of  sustaining  the  promise  declared  on. 
Finding  therefore  the  word  agreement  in  the  statute,  which 
appears  to  be  the  most  apt  and  proper  to  express  that  which 
the  policy  of  the  law  seems  to  require,  and  finding  no  case 
in  which  the  proper  meaning  of  it  has  been  relaxed,  the  best 
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construction  which  we  can  make  of  the  clause  is  to  give  its 
proper  and  legal  meaning  to  every  word  of  it. 

Grose,  J. — It  is  said  that  the  parol  evidence  tendered  does 
not  contradict  the  agreement;  but  the  question  is,  Whether 
the  statute  does  not  require  that  the  consideration  for  the 
promise  should  be  in  writing  as  well  as  the  promise  itself? 
Now  the  words  of  the  statute  are,  ^*  that  no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  &c.,  of  another  person,  &c., 
unless   tlie   agreement  upon   which  such  action   shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,"  &c.    What  is  required  to  be  in  writing,  therefore, 
is  the  agreement  (not  the  promise,  as  mentioned  in  the  first 
part  of  the  clause),  or  some  note  or  memorandum  of  the 
agreement.     Now  the  agreement  is  that  which  is  to  show 
what  each  party  is  to  do  or  perform,  and  by  which  both 
parties  are  to  be  bound ;   and  this  is  required  to  be  tit 
writing.     If  it  were  only  necessary  to  show  what  one  of 
them  was  to  do,  it  would  be  sufficient  to  state  the  promise 
made  by  the  defendant  who  was   to  be  charged  upon  it. 
But,  if  we  were  to  adopt  this  construction,  it  would  be  the 
means  of  letting  in  those  very  frauds  and  perjuries  which  it 
was  the  object  of  the  statute  to  prevent.     For,  without  the 
parol  evidence,  the  defendant  cannot  be  charged  upon  the 
written  contract  for  want  of  a  consideration  in  law  to  sup- 
port it.     The  effect  of  the  parole  evidence  then  is  to  make 
him  liable :  and  thus  he  would  be  charged  with  the  debt  of 
another  by  parol  testimony,  when  the  statute  was  passed 
with  the  very  intent  of  avoiding  such  a  charge,  by  requir- 
ing that  the  agreement^  by  which  must  be  understood  the 
whok  agreement^  should  be  in  writing. 

Latorencej  J. — From  the  loose  manner  in  which  the  clause 
is  worded,  I  at  first  entertained  some  doubt  upon  the  ques- 
tion ;  but  upon  further  consideration  I  agree  with  my  Lord 
and  my  brothers  upon  their  construction  of  it.  If  the 
question  had  arisen  merely  on  the  first  part  of  the  clause,  I 
conceive  that  it  would  only  have  been  necessary  that  the 
promise  should  have  been  stated  in  writing ;  but  it  goes  on 
to  direct  that  no  person  shall  be  charged  on  such  promise^ 
unless  the  agreement,  or  some  note  or  memorandum  thereof, 
that  is,  of  the  agreement,  be  in  writing ;  which  shews  that 
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the  word  agreement  was  meant  to  be  used  in  a  sense  differ- 
ent from  promise^  and  that  something  besides  the  mere  pro- 
mise was  required  to  be  stated.  And  as  the  consideration 
for  the  promise  is  part  of  the  agreement,  that  ought  also  to 
be  stated  in  writing. 

Le  BlanCf  J. — If  there  be  a  distinction  between  agreement 
and  promise^  I  think  that  we  must  take  it  that  agreement 
includes  the  consideration  for  the  promise  as  well  as  the  pro- 
mise  itself:  and  I  think  it  is  the  safer  method  to  adopt  the 
strict  construction  of  the  words  in  this  case,  because  it  is 
better  calculated  to  effectuate  the  intention  of  the  act,  which 
was  to  prevent  frauds  and  perjuries,  by  requiring  written 
evidence  of  what  the  parties  meant  to  be  bound  by.  I 
should  have  been  as  well  satisfied,  however,  if,  recurring  to 
the  words  used  in  the  first  part  of  the  clause,  they  had  used 
the  same  words  again  in  the  latter  part,  and  said,  ^*  unless 
the  promise  or  agreement  upon  which  the  action  is  brought, 
or  some  note  or  memorandum  thereof,  shall  be  in  writing." 
But  not  having  so  done,  I  think  we  must  adhere  to  the 
strict  interpretation  of  the  word  agreement^  which  means  the 
consideration  for  which  as  well  as  the  promise  by  which  the 
party  binds  himself.  j^^j^  discharged. 


The  main  point  involved  in  this  case 
has  been  already  discussed  in  the  note  to 
Birhnyr  v.  Darnell,  ante,  vol.  i.  p.  134. 
The  case  of  Wain  v.  Warlten  is,  however, 
one  of  so  much  celebrity,  that  it  would 
have  been  improper  to  omit  it  in  a  se- 
lection of  leading  casei ;  it  was  confirmed, 
as  is  there  stated,  by  Saunders  v.  Walce- 
Jieldy  4  B.  &  A.  596  ;  and  has  since  been 
acted  on  in  numerous  cases  which  are 
collected  in  the  note  above  referred  to. 
It  will  be  recollected,  that,  according  to 
the  statute,  the  agreement,  or  some  me- 
morandum, or  note  thereof,  is  to  be  in 
writing,  signed  by  the  party  to  be  charged 
thereivith,  or  tome  ot/ter  person  thereunto 
by  him  lawfully  authorised.  On  these 
words  it  has  sometimes  been  made  a 
question  what  can  be  deemed  a  sufficient 
signature  to  meet  these  words.  It  b 
clear  that  the  signature  need  not  be 
placed  in  any  particular  part  of  the  in- 


strument or  memorandum.  See  Sounder^ 
son  V.  Jackson,  2  B.  &  P.  238  ;  Schneider 
V.  Norris,  2  M.  &  S.  286  ;  Knight  v.  Crock- 
ford,  1  Esp.  190 ;  which  are  decisions  on 
the  corresponding  words  in  the  seven- 
teenth section.  In  Johnson  v.  Dodgson, 
2  Mee  &  Welsh.  653,  the  following  note, 
written  by  the  defendant,  was  held  suffi- 
ciently signed  to  satisfy  the  17th  section 
of  the  statute. 

''Leeds,  19  October,  IS36. 

"  Sold  John  Dodgson  (the  defendant)  27 
pockets  Playsted  1836  Sussex  at  lOSs. 
The  bulk  to  answer  the  sample. 

**  4  pockets  Selme  Beckleys  at  %bs. 
Samples  and  invoice  to  be  sent  by  Rocking" 
ham  coach.  Payment  in  banker's  at  2 
months, 

••  Siffned  for  Johnson  Johnson  4r  Co.  (the 
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'*  The  Statute  of  Frauds,"  said  Lord 
Abinger,  C.B., "  requires  that  there  should 
be  a  note,  or  memoranduna,  of  the  contract 
in  writing,  turned  by  the  party  to  be  charged. 
And  the  cases  have  decided  that,  although 
the  signature  be  in  the  beginning  or 
middle  of  the  instrument,  it  is  as  binding 
as  if  at  the  foot  of  it,  the  question  being 
always  open  to  the  jury,  whether  the  party, 
not  having  signed  it  regularly  at  the  Jhot, 
meant  to  be  bound  by  it  a»  it  then  stood,  or 
whether  he  left  it  so  unsigned  because  he 
refused  to  complete  it."  In  Coles  v.  TVe- 
cothich,  9  Yes.  251,  Lord  Eldon  sud,  that 
*'  where  a  party  principal,  or  person  to 
be  bound,  signs  as  what  he  cannot  be,  a 
witness,  he  cannot  be  understood  to  sign 
otherwise  than  as  principal."  But  in 
Gosbell  V.  Archer,  2  Adol.  &  Ell.  500, 
where  the  purchaser  afl^ed  his  signature 


to  an  agreement  for  the  sale  of  lanci,  and 
underneath  was  written  **  Witness,  Joseph 
Newman,**  in  the  usual  place  for  a  witness's 
signature,  Joseph  Newman  being  the  clerk 
of  the  auctioneer  employed  to  sell  the 
premises,  it  was  urged  that  Newman 
must  be  taken  to  have  signed  as  agent 
for  the  vendor,  and  it  was  attempted  to 
show  a  ratification  of  his  agencj.  But 
the  court  was  of  opinion^  that  be  signed 
simply  as  a  witness ;  and  Lord  Dennutn, 
C.  J.,  sud  that  "  he  thought  the  above 
remark  of  Lord  Eldon  open  to  much  ob- 
servation ;  that  no  such  decision  had  bees 
actually  made;  and  that,  if  it  had,  he 
should  pause,  unless  he  found  it  sanctioned 
by  the  very  highest  authority,  before  he 
held  that  a  party  attesting  was  boKod  by 
the  instrument.'^ 
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MICH,  48  G.  3.  K.  B. 

[rBPOETIBD    9  EAST,  72.] 


A  creditor  may  insure  the  life  of  his  debtor  to  the  extent  of  his 
debt;  but  such  a  contract  is  substantially  a  contract  of  in- 
demnity against  the  loss  of  the  debt ;  and  therefore,  if  after 
the  death  of  the  debtor^  his  executors  pay  the  debt  to  the  ere- 
ditor^  the  latter  cannot  afterwards  recover  upon  the  policy  ; 
although  the  debtor  died  insolvent^  and  the  executors  were 
furnished  with  the  means  of  payment  by  a  third  party. 

This  was  an  action  of  debt  on  a  policy  of  insarance  made 
the  29th  of  Nov.  1803,  under  seal  of  the  defendants,  as 
three  of  the  directors  of  the  Pelican  Life  Insurance  Com- 
pany, on  behalf  of  the  company;  which  recited  that  the 
plaintiffs,  coachmakers  in  Long  Acre,  being  interested  in  the 
life  of  the  Right  Hon.  William  Pitt,  and  desirous  of  making 
an  insurance  thereon  for  seven  years,  had  subscribed  and 
delivered  into  the  office  of  the  company  the  usual  declara- 
tion setting  forth  his  health  and  age,  &c.  and  having  paid 
the  premium  of  15/.  155.  as  a  consideration  for  the  assur- 
ance of  5007.  for  one  year  from  the  i^8th  of  Nov.  1803,  it 
was  agreed  that  in  case  Mr.  Pitt  should  happen  to  die  at 
any  time  within  one  year,  &c.,  the  funds  of  the  company 
should  be  liable  to  pay  and  make  good  to  the  plaintiffs,  their 
executors,  &c.,  within  three  months  after  his  demise  should 
have  been  duly  certified  to  the  trustees,  &c.,  the  sum  of 
500/.  And  further,  that  that  policy  might  be  continued  in 
force  from  year  to  year  until  the  expiration  of  the  term  of 
seven  years,  provided  the  annual  premium  should  be  duly 
paid  on  or  before  the  28th  of  November  in  each  year.  The 
plaintiffs  then  averred,  that  at  the  time  of  the  making  the  said 
assurance^  and  from  thence  until  the  death  of  Mr.  Pitt,  they 
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were  interested  in  bis  life  to  the  amount  of  the  sum  insured ; 
and  that  they  duly  paid  the  annual  premium  of  15/.  \6s. 
before  the  28th  of  Nov.  1804,  and  the  further  sum  of 
15/.  Ids.  before  the  28th  of  Nov.  1805 ;  and  that  after  that 
day,  and  while  the  assurance  was  in  force,  and  before  the 
exhibiting  the  bill  of  the  plaintiffs^  viz.  on  the  23d  of  Feb. 
1806,  Mr.  Pitt  died;  that  his  demise  was  afterwards  duly 
certified  to  the  trustees,  &c. ;  since  when  more  than  three 
months  have  elapsed  before  the  commencement  of  this  suit, 
&c.;  but  that  the  500/.  has  not  been  paid  or  made  good  to  the 
plaintiffs.  There  were  also  counts  for  so  much  money  had 
and  received  by  the  defendants  to  the  plaintiffs*  use,  and 
upon  an  account  stated.  To  this  the  defendants  pleaded, 
1st,  nil  debent.  2dly,  That  the  plaintiffs,  at  the  time  of 
making  the  assurance,  and  from  thence  until  the  death  of 
Mr.  Pitt,  were  not  interested  in  his  life  in  manner  and 
form  as  they  have  complained,  &c.  3dly,  As  to  tlie  first 
count,  that  the  interest  of  the  plaintiffs  in  the  policy,  and 
thereby  intended  to  be  covered,  was  a  certain  debt  of  500/. 
at  the  time  of  making  the  policy  due  from  Mr.  Pitt  to  the 
plaintiffs,  and  no  other ;  and  that  the  said  debt  afterwards, 
and  after  the  death  of  Mr.  Pitt,  and  before  the  exhibiting  of 
the  plaintiffs'*  bill,  to  wit,  on  the  6th  of  March,  1806,  was 
fully  paid  to  the  plaintiffs  by  the  Earl  of  Chatham  and  the 
Lord  Bishop  of  Lincoln,  executors  of  the  will  of  Mr.  Pitt 
Issues  were  taken  on  the  two  first  pleas :  and  as  to  the  last, 
the  plaintiffs,  protesting  that  their  interest  in  the  policy 
thereby  intended  to  be  covered  was  not  the  said  debt  men- 
tioned in  that  plea  to  be  due  to  them  from  Mr.  Pitt,  and  no 
other,  replied,  that  the  said  debt  was  not  afterwards,  and 
after  the  death  of  Mr.  Pitt,  and  before  the  exhibiting  of 
their  bill,  fully  paid  to  *them  by  the  Earl  of  Chatham  and 
the  Lord  Bishop  of  Lincoln,  executors  of  Mr.  Pitt,  in 
manner  and  form  as  alleged,  &c. :  on  which  also  issue  was 
joined. 
(a)Tiierawu  The  defendants  paid  31/.  (a)  into  court  upon  the  first 
^"^L^^n^Z    count:  and  on  the  trial  of  the  cause  before  Lord  Elkn- 

ID  toe  coune  oi 

the  ai^meat  as  borough^  C.  J.,  at  Guildhall,  it  was  agreed  that  a  verdict 

of  thVsum^^id  should  be  entered  on  the  several  issues,  according  to  the 

into  court,  in  direction  of  the  court,  on  the  following  case  reserved, 
premiums  re-  The  policy  mentioned  in  the  declaration  was  duly  exe- 

ceivcd ;  the  cutcd,  and  the  premiums  thereon  were  regularly  paid.    Mr. 

grounds  of  com-  ^  o  j   r 
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Pitt,  mentioned  in  the  policy,  died  on  the  23d  of  January,  puting  wbich  did 

1806 ;  which  event  was  duly  certified  in  February,  1806,  °p^t'''Th^^^ 

to  the  trustees  of  the  Pelican  Life  Insurance  Company,  fendant^s  coon- 

The  defendants,  before  Trinity  term  last,  were  served  with  denicd^thrnwes. 

process  issued  in  this  cause  on  the  3d  of  June,  1806.     Mr.  ^'^y  of  payiDg 

Pitt  was  indebted  to  the  plaintiffs  at  the  time  of  the  execu-  court,  the  risk 

tion  of  the  policy,  and  from  thence  up  to  and  at  the  time  having  once  com. 

*  -f '  *  menced ;   and 

of  his  death,  above  500Z.  and  died  insolvent    On  the  6th  of  ultimately  no 
March,  1806,  the  executors  of  Mr.  Pitt  paid  to  the  plaintiffs  ^^'^^^^^^ll'' 
out  of  the  money  granted  by  parliament  for  the  payment  this  point. 
of  Mr.  Pitt's  debts  1,109Z.  11^.6^.  as  in  full  for  the  debt 
due  to  them  from  Mr.  Pitt.     The  case  was  argued  in  the 
last  term  by 

Dampier^  for  the  plaintiffs,  who  contended  that  they  were 
entitled  to  recover  upon  this  policy,  notwithstanding  the 
payment  of  the  debt  to  them  by  Mr.  Pitf  s  executors  out  of 
the  money  granted  by  parliament  for  that  purpose.  It  is 
clear  that  a  creditor  has  an  insurable  interest  in  the  life  of 
his  debtor,  and  the  amount  of  the  debt  is  the  measure  of 
that  interest;  and  so  far  the  existence  and  legality  of  the 
debt  (a)  is  necessary  to  the  validity  of  the  insurance  in  (a)Dwperr. 
point  of  interest  under  the  stat  14  Geo.  3,  c.  48 :  but  it  is  sittings  af"er^Hii. 
not  the  debt.  qu6  debt,  which  is  insured,  but  the  life  of  the  J '83.    Park  on 
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debtor:  it  is  only  necessary  that  the  interest  should  exist  at  49 1 ;  and  2 
the  time  of  the  insurance  made,  and  continue  up  to  the  time  ^5"**'®°  ^^*^^' 
of  the  death  of  the  debtor,  as  it  did  in  this  case  :  and  the 
sum  insured  having  then  become  due,  and  the  debtor's 
estate  insolvent,  the  fact  of  payment  of  the  debt  afterwards 
by  a  third  party  cannot  be  material ;  such  payment  being 
gratuitous.  The  validity  of  the  insurance  depends  upon  its 
agreement  with  the  stat.  14  Geo.  3.  c.  48,  which  was  made 
to  prevent  '^  insurances  on  lives  or  other  events  wherein 
the  assured  shall  have  no  interest ; "'  and  for  this  purpose  it 
enacts  (s.  I.)  that  *'  no  insurance  shall  be  made  by  any  per- 
sons on  the  life  of  any  person,  &c.,  wherein  the  persons  for 
whose  use,  benefit,  or  on  whose  account  such  policy  shall 
be  made,  shall  have  no  interest,  or  by  way  of  gaming  or 
wagering ;  *'  and  it  avoids  every  assurance  made  contrary 
to  the  true  intent  and  meaning  thereof.  The  2d  section 
prohibits  the  making  any  policy  on  the  life  of  any  per- 
son without  inserting  in  it  the  person's  name  interested 
therein.      And  the  Sd  section  provides  tliat  **  in  all  cases 
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where  the  insured  hath  interest  in  such  life,  &c.,  no  greater 
sum  shall  be  recovered  from  the  insurers  than  the  amount 
or  value  of  the  interest  of  the  insured  in  such  life/'  &c. 
Now  here  it  cannot  be  disputed  but  that  all  the  requisites 
of  the  act  have  been  complied  with.  The  only  question 
which  can  be  made  is  upon  the  third  section,  as  to  the 
necessity  of  the  interest  continuing  beyond  the  time  of  the 
event  happening  on  which  the  insurance  is  stipulated  to  be 
paid,  and  to  the  commencement  of  the  action.  But  the 
interest  need  only  continue  up  to  the  happening  of  the 
event  insured,  when  the  cause  of  action  arises ;  and  that  is 
the  usual  averment  in  actions  of  this  sort :  and  the  defend- 
ants by  their  third  plea  admit  that  it  continued  beyond  that 
time ;  for  they  allege  that  the  debt  was  paid  after  Mr.  Pittas 
death,  though  before  the  action  commenced.  But  if  it  had 
been  necessary  that  the  interest  should  endure  up  to  the 
time  of  the  action  brought,  that  should  have  been  averred; 
which  has  not  been  usual;  and  for  want  of  which  the  judg- 
ments in  former  caseys  might  have  been  arrested.  The 
hazard  was  run  for  which  the  premium  was  received,  during 
Mr.  Pittas  life ;  and  as  he  died  insolvent,  there  was  then 
as  it  were  a  total  loss :  then  the  underwriter's  liability 
cannot  be  adeemed  by  the  voluntary  payment  of  a  third 
party,  though  through  the  hands  of  the  debtor's  executors. 
The  very  payment  of  the  premium  gave  the  plaintiiTs  an 
interest  in  the  policy ;  and  it  could  not  have  been  in  the 
contemplation  of  the  Legislature  when  they  granted  the 
money  for  the  payment  of  Mr.  Pitt's  debts  to  adeem  the 
risk  of  underwriters.  In  the  case  of  insurances  against  fire, 
it  never  was  conceived  that  the  insurers  could  avail  them- 
selves pro  tanto  of  charitable  donations  collected  for  the 
benefit  of  the  sufferers.  In  the  case  of  a  life  insurance,  the 
premium  is  not  calculated  upon  the  risk  of  the  insolvency 
of  the  person  whose  life  is  insured,  but  solely  on  the  proba- 
bility of  the  duration  of  the  life.  But  if  the  defendant's 
objection  be  well  founded,  every  case  of  this  sort  will  be 
resolved  into  an  examination  of  the  assets ;  of  which  the 
insurers  will  avail  themselves  pro  tanto,  after  having  had 
the  benefit  of  the  whole  premium:  and  this  too,  at  any 
distance  of  time  when  assets  may  be  forthcoming  after  the 
payment  of  the  loss.  But,  secondly,  by  the  payment  of 
money  into  court  the  defendants  admit  a  continuance  of  the 
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plaintiffd'  interest  on  the  policy  beyond  the  amount  of  the 
bare  debt ;  for  it  was  paid  in  after  the  liquidation  of  the 
debt,  and  after  the  action  commenced.  And  therefore  the 
plaintiffs  would  be  entitled  to  recover  something.  And  it 
does  not  appear  how  the  premiums  received  liave  been 
reduced  to  the  amount  paid  into  court. 

Marryaty  cantrh^  said  that  he  should  not  now  dispute 
the  proposition,   that  a  creditor  might  insure  the  life  of 
his  debtor  since  the  statute;  though  it  might  have  been 
doubted,  at  first,  whether  such  an  interest  as  that  in  the 
life  of  another  were  within  the  contemplation  of  the  Legis- 
lature.    There  was  an  inception  of  the  risk  on  the  policy ; 
and  therefore  the  premium  was  properly  paid;    and  no 
question  can  arise  on  the  amount  of  it ;  this  being  an  in- 
surance on  a  precise  sum,  like  a  valued  sea  policy.     The 
only  question  is,  Whether  in  the  event  the  plaintiffs  have 
been  damnified,  and  can  call  upon  the  assurers  for  any  in- 
demnification.     To  pursue  the  metaphor,  the  ship  insured. 
has  been  wrecked,  but  there  has  been  a  salvage,  which  the 
underwriters  were  entitled  to,  and  out  of  which  the  assured 
have  been  indemnified ;  notwithstanding  which,  they  still 
claim  as  for  a  total  loss,  contrary  to  the  very  nature  of  the 
insurance,  which  is  only  a  contract  of  indemnity.     Admit- 
ting that  the  general  form  of  the  declaration  in  these  cases 
may  have  been  such  as  is  stated,  still  it  is  competent  for 
the  underwriters  to  show  that  a  salvage  has  been  received 
by  the  assured  to  the  whole  extent  of  their  loss :  and  in  no 
case  can  an  assured  recover  double  satisfaction,  whether 
from  the  same  or  any  other  person ;  as  in  the  case  of  a 
double  insurance :  and  therefore  it  is  immaterial  in  this  case 
from  what  hand  the  first  satisfaction  came.     This  principle 
was  fully  admitted  in  the  case  of  Bird  v.  Randall  (a),  where  ^a)  3  Burr, 
it  was  applied  to  a  case  much  stronger  than  the  present.   '  ^^  *oo7^^"' 
For  there  a  servant  having  entered  into  articles  to  serve  his 
master  for  a  certain  time  under  a  penalty,  and  the  servant 
having  left  his  service  before  the  time  by  the  procurement 
of  the  defendant,  this  court,  in  an  action  by  the  master  to 
recover  damages  against  the  seducer,  held  that  the  master's 
having  before  sued  the  servant  and  recovered  the  penalty 
against  him  before  the  action  brought  against  the  seducer 
(though  in  fact  the  penalty  recovered  was  not  received  till 
after  the  second  action  commenced,  but  before  trial),  was  a 
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bar  to  such  further  remedy ;  considering  the  amount  of  the 
penalty  as  ample  compensation  for  the  injury  received;  and 
tliat  no  farther  satisfaction  could  be  received  from  any  other 
quarter. — [Lord  EUenboraughy  C.  J.     I  never  could  entirely 
comprehend  the  ground  on  which  that  case  proceeded.     It 
was  assumed  that  the  sum  taken  as  the  penalty  from  the 
servant  was  the  extreme  limit  of  the  injury  sustained  by  the 
master :  but  there  is  the  doubt :  for  the  penalty  might  have 
been  so  limited,  because  of  the  inability  of  the  servant  to 
undertake  to  pay  more ;  and  yet  it  might  have  been  very 
£Eir  from  an  adequate  compensation  to  the  master  for  the 
injury  done  to  him  by  another  who  seduced  his  servant 
from  him.     I  remember^  however,  a  similar  case  tried  at 
the  sittings  in  the  court  of  Common  Pleas  before  Mr.  Jus- 
tice Wibofij  sitting  for  the  Chief  Justice,  who  ruled  the 
same  point  upon  die  dry  authority  of  the  former  decision ; 
but,  as  it  seemed  to  me  at  the  time,  with  considerable 
doubt  upon  his  mind  as  to  the  propriety  of  it — ^Zato- 
rence,  J.     I  suppose  the  court  proceeded  upon  the  ground 
that  the  penalty  was,  by  the  express  stipulation  of  the  par- 
ties, made  an  equivalent  for  the  loss  of  the  service. — Lord 
EUenbonmgh.     That  is  so  as  between  the  parties  them- 
selves; but  it  may  admit  of  doubt,  whether  that  were  the 
fair  way  of  considering  it  as  against  a  stranger,  a  wrong- 
doer.]   A  voluntary  payment  of  another's  debt,  if  accepted 
as  such,  will  protect  the  debtor;  and  if  so,  it  will  equally 
protect  an  insurer,  under  the  statute.     For  the  object  of 
that  was  to  prevent  wager  policies :  but  if  this  policy  may 
be  enforced,  notwithstanding  payment  of  the  debt,  every 
creditor  may  gamble  upon  the  life  of  his  debtor  by  way  of 
insurance,  though  without  any  reason  to  doubt  of  his  sol- 
vency ;  and  upon  his  death  he  would  be  entitled  to  double 
satisfaction  of  his  debt     If  a  payment  out  of  the  debtor's 
assets  would  have  been  a  bar  to  this  action,  it  cannot  enter 
into  the  merits  of  the  case  to  inquire  by  whose  assistance 
the  executors  have  been  enabled  to  make  the  payment 
The  money  was  paid  by  them  and  received  by  the  plain- 
tiffs, as  for  the  debt  of  Mr.  Pitt     Then,  2dly,  the  payment 
of  money  into  court  on  the  first  count  only  admits  the  con- 
tract declared  on.     It  admits  that  the  plaintiffs  had  an  inte- 
rest in  the  policy  up  to  the  death  of  Mr.  Pitt,  but  not  at  the 
time  of  the  action  brought :  and  where  a  demand  is  illegal 
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on  the  face  of  it,  payment  of  money  into  court  does  not 
admit  it  (a).    [It  was  afterwards  stated  by  the  court,  and  (a)  Cox  ▼. 
agreed  on  all  hands,  that  the  payment  of  money  into  court  ^^^\?^ 
on  the  first  count  only  admitted  the  facts  stated  in  that  Ribbaru  y. 

«>"»^-J  ^  ....  &Piai.264. 

DampieTj  in  reply,  on  the  principal  question,  said  that 
the  facts  of  the  case  showed  that  this  was  not  a  wagering 
policy ;  but  that  the  plaintiffs  had  an  interest  in  it  up  to  the 
extent  of  the  sum  insured.  And  he  denied  that  the  subsequent 
payment  of  the  debt  out  of  the  grant  of  parliament  was  like 
the  case  of  salvage  on  a  marine  policy;  for  that  was  an 
advantage  calculated  upon  by  the  underwriters  in  fixing 
the  amount  of  the  premium ;  but  here  the  solvency  of  the 
debtor  formed  no  basis  of  the  calculation,  but  only  the  pro- 
bable duration  of  his  life.  In  Bird  v.  Randall  (besides  the 
doubt  of  the  soundness  of  that  decision),  the  penalty  was 
considered  as  liquidated  damages  to  the  full  extent  of  the 
injury :  and  the  judgment  recovered  was  considered  as  a 
satisfaction  in  law.  If,  in  this  case,  the  plaintiffs,  after  re- 
covering judgment  against  the  underwriters,  had  attempted 
to  sue  Mr.  Pittas  executors,  the  cases  would  have  been 
more  like.  This  stands  as  the  case  of  a  gratuitous  payment 
by  third  persons  of  the  debt  of  another,  and  not  as  the  satis- 
faction of  a  legal  demand,  nor  upon  a  stipulation  to  receive 
it  as  satisfaction  of  the  present  claim.  It  is  most  like  the 
case  of  a  charitable  donation  to  sufferers  by  fire  who  were 

partially  insured.  n    -     j        u 

*  •'  Cuna  adv.  mut. 

Lord  EUenborough,  C.  J.,  now  delivered  the  judgment  of 
the  court. 

This  was  an  action  of  debt  on  a  policy  of  insurance  on 
die  life  of  the  late  Mr.  Pitt,  effected  by  the  plaintiff),  who 
were  creditors  of  Mr.  Pitt  for  the  sum  of  5002L  The 
defendants  were  directors  of  the  Pelican  Life  Insurance 
Company,  with  whom  that  insuraiice  was  effected.  [His 
Lordship,  after  stating  the  pleadings  and  the  case,  pro- 
ceeded— ]  This  assurance,  as  every  other  to  which  the 
law  gives  effect  (with  the  exceptions  only  which  are  con- 
tained in  the  2d  and  3d  sections  of  the  stat  19  Geo.  2, 
c  27),  is  in  its  nature  a  contract  of  indemnity^  as  distin- 
guished from  a  contract  by  way  of  gaming  or  wagering. 
The  interest  which  the  plaintiffs  had  in  the  life  of  Mr.  Pitt, 
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was  that  of  creditors ;  a  description  of  interest  which  has 
been  held  in  several  late  cases  to  be  an  insurable  one,  and 
not  within  the  prohibition  of  the  stat.  14  Geo.  8,  c.  48,  s.  1« 
That  interest  depended  upon  the  life  of  Mr.  Pitt,  in  respect 
of  the  means,  and  of  the  probability,  of  payment  which  the 
continuance  of  his  life  afforded  to  such  creditors,  and  the 
probability  of  loss  which  resulted  from  his  death.  The 
event,  against  which  the  indemnity  was  sought  by  this 
assurance,  was  substantially  the  expected  consequence  of 
his  death  as  affecting  the  interests  of  these  individuals 
assured  in  the  loss  of  their  debt.  This  action  is,  in  point 
of  law,  founded  upon  a  supposed  damnification  of  the  plain- 
tifis,  occasioned  by  his  death,  existing  and  continuing  to 
exist  at  the  time  of  the  action  brought:  and  being  so 
founded,  it  follows  of  course,  that  if,,  before  the  action  was 
brought,  the  damage,  which  was  at  first  supposed  likely  to 
result  to  the  creditors  from  the  death  of  Mr.  Pitt,  were 
wholly  obviated  and  prevented  by  the  payment  of  his  debt 
to  them,  the  foundation  of  any  action  on  their  part,  on  the 
ground  of  such  insurance,  fails.  And  it  is  no  objection  to 
this  answer,  that  the  fund  out  of  which  their  debt  was  paid 
did  not  (as  was  the  case  in  the  present  instance),  originally 
belong  to  the  executors,  as  a  part  of  the  assets  of  the  de- 
ceased: for  though  it  were  derived  to  them  aliundSj  the 
debt  of  the  testator  was  equally  satisfied  by  them  thereout; 
and  the  damnification  of  the  creditors,  in  respect  of  which 
their  action  upon  the  assurance  contract  is  alone  maintain- 
able, was  fully  obviated  before  their  action  was  brought. 
This  is  agreeably  to  the  doctrine  of  Lord  Mansfield  in 
Hamilton  v.  Mendes,  2  Burr.  1210.  The  words  of  Lord 
Mansfield  are,  ^'  The  plaintifi^s  demand  is  for  an  indemnity : 
his  action  then  must  be  founded  upon  the  nature  of  the 
damnificationy  as  it  really  is  at  the  time  the  action  is 
brought.  It  is  repugnant,  upon  a  contract  for  indemnitj', 
to  recover  as  for  a  total  loss,  when  the  event  has  decided 
that  the  damnification  in  truth  is  an  average,  or  perhaps  no 
loss  at  all."  *^  Whatever  undoes  the  damnification  in  the 
whole,  or  in  part,  must  operate  upon  the  indemnity  in  the 
same  degree.  It  is  a  contradiction  in  terms,  to  bring  an 
action  for  indemnityj  where,  upon  the  whole  event,  no 
damage  has  been  sustsuned."  Upon  this  ground,  therefore, 
that  the  plaintiffs  had  in  this  case  no  subsisting  cause  of 


OODSALL  V.   BOLDERO. 

action  in  point  of  law,  in  respect  of  their  contract,  regard- 
ing it  as  a  contract  of  indemnity^  at  the  time  of  the  action 
brought,  we  are  of  opinion  that  a  verdict  must  be  entered 
for  the  defendant  on  the  first  and  third  pleas,  notwith- 
standing the  finding  in  favour  of  the  plaintiffs  on  the 
second  plea. 
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iNBUaANCJB,  whether  of  ships,  lives,  or 
against  fire,  is  a  coDtract  of  indemnUy,  and 
whenever  an  attempt  is  made  to  make  it 
answer  any  other  purpose,  such  an  attempt 
tends  to  divert  it  from  its  original  and  legi* 
timate  object,  which  renders  it  the  more 
extraordinary  that  contracts  so   plamly 
wresting  it  from  its  proper  sphere  as  inters 
est  or  iio-i}i/^^<^  policies,  should  ever  have 
been  recognized  by  law.    That,  however, 
they  >ere  so,  is  certain ;  though   they 
were  so  far  discouraged  as  inconsistent 
with  sound  principle,  that  unless  a  policy 
was  expressly  stated  to  be  made  mierest  or 
no  mierett,  it  was  understood  that  the  in- 
sured was  interested,  and  he  was,  in  case 
of  loss,  bound  to  prove  it    See  Lucena  v. 
Crawford,  3.  B.  &  P.  101.      Sadieri  Co. 
T.  Badeock,  2  Atk.  556.     However,  wager 
policies,  as  they  are  called,  are  now  forbid- 
den to  be  made  on  ships,  by  19  G.  S,  c. 
87,  and  upon  other  matters  by  14  G.  3, 
cap.  48,  which  enacts,  <*  that  no  insurance 
shall  be  made  by  any  person  or  persons, 
bodies  politic  or  corporate,  on  ifte  l^e  or 
Uves  of  any  other  person  or  persons,  or  on 
rnmf  other  event  or  events  whatsoever,  where- 
in the  person  or  persons  for  whose  use, 
benefit,  or  on  whose  account  such  policies 
shall  be  made,  shall  have  no  interest, 
or  by  way  of  gaming  or  wagering;  and 
e^ery  insurance  made  contrary  to  the  true 
intent  and  meaning  hereof,  shall  be  null 
and  void  to  all  intents  and  purposes." 

By  sec  2,  the  name  of  the  person  in- 
terested therein,  or  for  whose  use,  benefit, 
or  on  whose  account,  the  policy  was  made, 
is  to  be  inserted  in  it. 

By  sec.  9,  in  all  cases  where  the  insured 
had  an  interest  iu  the  life  or  lives,  event  or 
events,  no  greater  sum  shall  be  recovered 
than  the  value  of  that  interest. 

By  sec.  4,  marine  insurances  arc  ex- 


empted from  the  operation  of  this  latter 
act;  and  as  the  act  19  G.  3^  c.  37,  which 
governs. them,  does  not  require  the  name 
of  the  person  really  interested  to  be  in- 
serted in  a  marine  policy,  it  is  not  ne- 
cessary that  it  should  be.so. 

This  act  does  not  extend  to  prevent  in- 
dividuals from  effecting  insurances  upon 
their  ownUves, provided  that  be  done  bona 
fide.    But  it  seems  that  a  man  would  not 
be  permitted  to  evade  the  statute  by  pro- 
curing one  in  whose  life  he  had  no  legal 
interest,  to  .insure  it  with  his  money  and 
for  his  benefit,  though  ostensibly  for  the 
advantage  of  the  party  insuring,     ^om- 
wright  V.  Bland,  1  Moo.  &  Rob.  481,  3 
C.  M.  &  Rose.  32.   9till,  it  has  been  held, 
that,  where  a  life-policy  is  assigned,  it  is 
not  necessary  that  the  assignee  should 
have  any  interest,  or  even  that  he  should 
have  paid  any  consideration ;  for  he  stands 
upon  the  rights  of  the  party  who  effected 
the  insurance,  and  the  statute  only  applies 
to  the  original  parties  to  the  policy,  not  to 
their  assignees.  Ashley  Y.Ashley,  3  Simons, 
149. 

The  statute  does  not  apply,  as  has  been 
seen,  merely  to  life-policies,  but  to  policies 
'*  on  any  other  event  or  everts  whatsoever.^ 
And  so  sweeping  are  these  words,  that  it 
b  perhaps  not  very  easy  to  say  precisely 
what  description  of  wager,  if  reduced  to 
writing,  might  not  be  invalidated  by  them. 
In  Roebuck  v.  Hamerton,  Cowp.  737, 
(which  was  the  first  case  decided  on  this 
statute,)  the  defendant,  in  consideration  of 
a  certain  sum,  undertook  to  pay  the  plain- 
tiff a  greater  sum,  in  case  Monsieur  le  Che^ 
valier  UEon  should  at  any  time  prove  to 
be  a  female.  At  the  trial  the  point  was 
reserved,  whether  this  wager  was  prohibi- 
ted by  St.  14  G.  3,  c.  48,  and  the  court 
held  that  it  was  so.     It  must  be  observed. 
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thai  10  thif  cafe  the  wager  was  drawn  op 
in  the  form  of  a  policy,  aod  was  indorMd 
as  one,  and  opened  to  any  number  of 
persons  who  pleased  to  subscribe.  Id 
PaUrum  r.  PoweU,  9  Biogb.  920,  the 
declaration  was  upon  the  following  instru- 
ment :  — 

'*'  In  consideration  of  forty  gosneas  for 
loot,  and,  according  to  that  rate,  for  every 
greater  or  less  sum  received  of 
we,  whose  names  are  hereunto  subscribed, 
do,  for  ouneWes  severally,  and  our  several 
and  respective  heirs,  executors,  adminis- 
trators, and  assigns,  and  not  ooe  for  the 
other  or  others  of  us,  or  for  the  heirs, 
executors.  See.  of  the  other  or  others  of 
us,  assume  and  promise,  that  we  respects 
ively,  or  our  respective  heirs,  executors, 
&C.  shall  pay  or  cause  to  be  paid  to  the 
said  ,  the  sum  or  sums  of 

money  which  we  have  hereunto  respect^ 
ively  subscribed,  without  any  abatement 
whatever.  In  case  the  Imperial  Brazilian 
Mining  slmres  be  done  at  or  above  lOOL 
per  share  on  or  before  the  31st  day  of 
December,  1829. 
100/.  James  Powell^  One  hundred  pounds, 

29  April,  1829. 
100/.  Henry  Hodges,       do. 
100/.  A.  P.  Johnson,        do. 

The  court  held  this  instrument  void,  as 
a  policy  prohibited  by  the  statute.  The 
Lord  CAief' Justice  remarked,  *^  that  it  had 
been  contended,  that  the  words  of  the  act 
were  confined  to  cases  where  there  was 
a  tubject'-niaUer  of  inturtmoe  exposed  to 
peril  f  but  that  that  argument  was  incon- 
sistent with  the  words  any  event  or  events 
whatsoever  /*  and  his  lordship  cited,  on  that 
subject,  the  case  of  MoUison  v.  Staples^  1 
Park  Ins.  140  n.,  where  a  policy  on  the 
event  of  there  being  an  open  trade  be* 
tween  Great  Britain  and  Maryland  on  or 
before  July  6, 1778,  was  held  void  by  Lord 
Mansfield,  **  Our  decision,"  continued  his 
lordship,  **  therefore,  must  turn  upon  the 
provisions  of  the  14  G.  3.,  if  this  instrw 
ment  can  be  deemed  a  poUctf,  Upon  that 
point  we  entertain  no  doubt.  Here  is  a 
premium  paid,  in  consideration  of  the 
insurers  incurring  the  risk  of  paying  a 
larger  sum  upon  a  given  contingency. 
The  instrument  is  open  to  all  who  may 
choose  to  subscribe,  that  is,  without  re- 
striction of  persons  or  numbers.    It  then 


proceeds,  in  the  oMial  iaogoage<rf  pofides 
of  insorance— '  We  rcspectiTdy  will  pay, 
or  cause  to  be  paid,  to  the 

sum  and  soms  of  mooey  which  we  have 
hereonto  respectivdy  subscribed,  without 
any  abatement  whatever,  in  case,  &c.'  If 
the  instrnment  in  Roebmek  t.  Haaierton 
was  rightly  held  to  be  a  policy,  I  can  make 
no  just  <yscrimination  between  that  instrn- 
ment and  the  present.  It  is  true,  that  the 
policy  contuns  no  clause  about  average, 
because  the  drcomstances  of  the  risk  do 
not  require  it.  But,  if  the  instroment  can 
be  deemed  a  policy  without  that  danse, 
we  should  impair  the  efficacy  of  the  act 
of  pariiament,  if  we  were  to  consider  it 
as  an  ordinary  contract.  I  cannot  con- 
sider it  as  other  than  a  policy,  and  if  so, 
the  plaintiff's  dum  must  recdvethe  same 
answer  as  was  giTcn  by  Lord  Mansfield^ 
in  Roebuck  v.  Hamertou:  first,  that  this 
u  an  insurance  on  an  event  in  which  the 
party  had  no  interest ;  or  if  he  had,  the 
policy  does  not  disclose  the  name  of  any 
party  interested." 

On  the  other  hand,  it  is  too  late  to 
contend  that  there  may  not  be  many  legal 
wagers.  And  there  are  instances  in  which 
the  courts  have  refused  to  apply  to  such 
the  provisions  of  the  statute  in  question  ; 
thus,  in  Good  v.  ElUoU,  3  T.  R-  693,  the 
action  was  upon  a  wager  between  the  plaio- 
tiff  and  defendant,  whether  Susannah  Tye 
had  bought  a  certoin  wagon  from  Darid 
Coleman.  The  declaration  stated  the  na- 
ture of  the  transaction  5  and,  after  verdict 
for  the  plaintiff,  a  rule  nisi  was  obtoined 
to  arrest  judgment,  but  was  discharged 
by  the  court  (dissentiente  BuUer,  J.)  after 
an  elaborate  discussion  of  the  entire  sub* 
jcct.  The  majority  of  the  judges  relied 
upon  several  decided  cases,  as  proving 
that  all  wagers  were  not  necessarily  void 
at  common  law,  but  only  those  which,  by 
injuring  a  third  person,  disturb  the  peace 
of  society,  or  which  militate  against  the 
morality  or  sound  policy  of  the  kingdom ; 
and  they  remarked,  that  had  the  law  been 
otherwise,  there  would  have  been  no 
occasion  for  passing  st.  14  G.  3  at  alL 
They  then  proceeded  to  consider  the 
question,  whether  the  transaction  was  in- 
validated by  that  statute,  and  concluded 
that  it  was  not.  "  The  statute,'  said  Mr. 
J.  Grose,  "evidently    meant  that  every 
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assurance  on  lives,  or  on  any  other  eventt 
in  winch  the  assored  baa  not  an  interest, 
shall  be  Toid,  whether  iueh  interett  be  ef» 
fected  in  the  form  of  a  poBcy^  or  by  looy 
9f  gaming  or  wageriiig.  And  if  the  con- 
struction contended  forbj  the  defendant  be 
the  true  one,  it  leads  to  this  extraordinary 
proposition,  viz,^  that  a  statute  which  con- 
cerns every  part  of  the  community,  and 
which  was  passed  in  1774,  has  never  been 
understood  by  any  one  till  1790.  To  say 
that  every  wager  is  prohibited  by  this 
statute,  is  to  say,  that  every  wager  is  an 
itumranee ;  and  that  the  parliament  meant 
to  describe  a  wager  by  calling  it  an  in- 
surance, which  I  am  of  opinion  was  not 
their  intent/'  Lord  iT^nyon,  in  his  judg- 
ment, further  remarked,  that  it  vras  appa- 
rent that  the  legislature  had  ivriUen 
insirumefUs  only  in  contemf^ation,  by  re- 
quiring the  names  of  the  parties  interested 
to  be  inserted  therein. 

It  will  he  observed,  that  the  majority 
of  the  judges  in  Good  t.  Ei&oti  seem  to 
have  considered  the  distinction  between 
cases  within,  and  cases  not  within,  the 
meaning  of  the  statute,  to  consist  rather 
in  the  nature  of  the  risk,  than  in  the  form 
(provided  it  be  written)  of  the  contract. 
Indeed,  the  construction  put  upon  the  act 
by  Grote,  J.,  is  irreconcilable  with  any 
other  view  ;  for  his  lordship,  commenting 
on  the  statute,  says  (as  is  above  cited)^ 
**  The  statute  meant,  that  every  auurance 
on  lives,  or  on  any  other  event,  in  which 
the  assured  had  not  an  interest,  should  be 
void,  v^ther  such  nuurance  be  ejected  in 
the  form  of  a  policy,  or  by  way  of  gaming 
or  wagering:^*  manifestly  intending  to 
express  his  opinion,  that  there  were  two 
ways  of  effecting  an  insurance,  the  one  in 
the  form  of  a  policy,  the  other  'by  way  of 
gaming  or  wagering — ^that  is,  in  the  form  of 
a  bet;  but  that,  whichever  way  was  adopted, 
the  insurance  would  equally  be  void,  if  the 
insured  has  no  interest  in  the  subject-matter 
of  insurance.  And  certainly  that  construc- 
tion of  the  act  appears  rational ;  and  there 
may  be  something  not  quite  in  accord- 
ance with  common  sense,  in  saying  that 
a  statute  prohibiting  a  contract  can  be 
evaded  by  shaping  the  contract  in  one 
form  rather  than  another.  Now,  if  that 
construction  of  the  statute  be  the  true 
one,  and  if  insurances  be  void,  though  in 


the  form  of  wagers,  not  of  poHcies,  the 
next  question  will  he^-what  wagers  are,  tn 
nature  and  in  substance,  insurances,  as  con' 
tradistinguished  from  mere  betsf  and  this 
question,  too,  seems  to  be  answered  by  Mr. 
J.  Grose,  who,  using  the  very  words  of  the 
statute,  says,  that  it  evidently  intended 
insurances  upon  events.  Now  an  event — 
that  which  will  eventually  happen  {evenire), 
seems  to  include  the  uncertain — ^uncertain, 
because  future — ^is8ue  of  any  transaction 
whatever.  To  give  the  word  event  used 
in  the  act^  that  sense,  and  to  construe 
every  wager  on  an  event  to  be  a  poticy, 
would  have  the  effect  of  dividing  all  writ" 
ten  wagers  into  two  classes: — 1.  Wagers 
upon  questions  capable  of  solution  m 
preesenli. — 2.  Wagers  upon  questions  in- 
capable of  solution  in  pnesenti,  or  events. 
For  instance,  under  the  former  class  would 
hU  a  wager  whether  a  particular  horse  is 
black  or  white,  since  the  colour  of  the 
horse  is  an  eusting  fact;  under  the 
second  class,  a  wager,  whether  the  foal 
a  mare  now  goes  with  unll  be  black  or 
white,  as  that  is  a  wager  upon  an  event 
But  if  such  really  were  the  distinction 
between  cases  comprised  and  those  not 
comprised  by  the  statute,  it  would  be 
a  very  thin  one  indeed ;  for,  after  all, 
if  two  men  lay  a  bet  upon  a  matter, 
the  truth  of  which  is  presently  ascertain- 
able, although  the  thing  either  is,  or  is  not, 
as  is  asserted,  and  therefore  its  status 
cannot,  with  reference  to  the  general 
nature  of  things,  be  an  event ;  still,  as  the 
betters  are  themselves  uncertain  how  the 
truth  will  upon  examination  be  discovered 
to  be,  their  discovery  of  the  true  state  of 
things  is  an  event,  although  the  thing  dis- 
covered itself  is  not.  And  the  distinction 
would  indeed  be  a  fine  one,  which  should 
consist  in  the  difference  between  a  wager 
on  a  future  thing,  and  a  wager  on  the 
future  discovery  of  an  existing  thing.  But, 
without  adopting  this  distinction,  it  is  im- 
possible to  escape  from  the  conclusion,  that 
the  education  of  the  act  u  to  those  written 
contracts  only  which  are  in  the  form  of  po- 
lides ;  or,  to  go  a  little  further,  that  if  it 
do  apply  to  any  other  contracts,  it  at  all 
events  applies  only  to  such  as  are  ordinarily, 
and  in  the  common  course  of  business,  made 
by  way  of  policy,  though  the  parties  may, 
for  the  purpose  of  evading  the  statute,  have 
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framed  them  ia  the  shape  of  wagers.  That 
the  class  of  cases  comprehended  within 
the  latter  part  of  the  above  proposition, 
should  be  within  the  provisions  of  the  act^ 
seems  bat  reasonable.  For  the  former 
part  of  the  proposition  there  is  great 
authority. 

And,  first,  there  is  authority  to  prove, 
that  all  wagers,  if  conceived  in  the  form  of 
policies,  are  within  the  statute.  In  Roe- 
buck  v.  HamertoUy  the  wager  was  not  upon 
an  event,  in  the  strict  sense  of  that  word  ; 
but  on  an  existing,  though  unascertained 
fact,  the  sex  of  the  Chevalier  If  Eon,  It  is 
true,  that  in  the  other  sense  above  sug- 
gested, treating  the  discovery  as  the  event, 
it  was  on  an  event ;  for  the  words  were, 
**  in  case  the  Chevalier  should  at  any  time 
prove  a  female,**  But  Lord  Mansfield, 
although  the  distinction  -between  existing 
facts  and  future  events  was  taken  at  the 
bar,  founded  his  judgment  not  on  that 
distinction,  but  on  the  form  of  the  con- 
tract. **  The  parties  themselves,"  said  his 
lordship,  **  have  called  it  a  policy.  It  is 
indorsed  as  a  policy,  opened  as  a  policy, 
and  any  number  of  persons  whatever 
might  have  subscribed  it  as  such ;  therefore, 
it  is  clearly  within  the  act.*' 

In  the  case  of  Paterson  v.  Powell,  cited 
at  the  beginning  of  the  note,  the  court, 
as  will  be  seen  on  reference  to  the  extracts 
above  made  from  the  judgment  of  the 
Lord  C,  Justice,  relied  particularly  upon 
the  form  of  the  contract,  which  was  that 
of  a  policy. 

On  the  other  hand,  it  is  clear,  as  has 
been  said,  from  Good  v.  Elliott,  that  it  is 
not  every  wager  which  is  an  insurance 
within  the  meaning  of  the  act  In  Good 
V.  Elliott,  the  wager,  it  is  true,  was  not 
upon  an  event;  but  we  have  seen  already 
how  thin  the  distinction  is  between  a 
wager  on  a  future  circumstance,  and  a 
wager  on  the  future  discovery  of  a  present 
but  unhnoum  one.  In  the  late  case  of 
Morgan  v.  Pebrer,  3  Bingh.  N.  C.  454,  the 
impression  of  the  court  appeared  to  be, 
that  a  wager  on  a  future  event,  if  not 
conceived  in  the  shape  of  a  policy,  would 
not  necessarily  fall  within  the  statute.  It 
was  an  action  of  auumpsit ;  and  the  de- 
claration stated,  that  in  consideration  that 
the  piaintiifs  would,  at  the  defendant's  re- 
quest, purchase  lOJOOOL  of  Cortei  Bonds, 


and  80,000/.  Spairish  Scrip,  the  defendant 
promised  to  indemnify  them  against  low 
in  a  particular  manner,  which  he  had 
neglected  to  do.    Plea,  that  the  contract 
was  for  the  purchase  of  public  securities, 
to  be  delivered  on  a  future  day,  and  was 
in  truth  a  wager  on  the  price  of  Spanish 
securities,    by  which   the  plaintiffs,    as 
brokers  for  the  defendant,  agreed  with 
certain  persons,  that  if  the  price  of  the 
said   securities    should  be   higher  on  a 
certain  future  day,  the  defendant  should 
receive  the  difference ;  if  lower,  should 
pay  the  difference.  Demurrer,  on  the  argu- 
ment of  which  it  was  decided,  in  accord.- 
ance  with  Henderson  v.  Bise,  1  Stark,  15S ; 
fVells  V.  Porter,  2   Bingh.  N.  C.  722 ; 
Oakley  v.  Rigby,  ibid.  782 ;   Elsworth  v. 
Cole,  2  Mee  &  Welsh.  81  ;  and  liobson  v. 
Fallows,  2  Bingh.  N.  C.  832,  that  time 
bargains  in  foreign  securities  are  not  void 
by  the  Stock-Jobbing  Act.  But, though  thai 
was  the  principal  point,  it  was  also  submit- 
ted to  the  court  by  Mr.  Gale,  who  aigued 
for  the  defendant,  that  the  contract  was  a 
gaming  policy,  void  by  the  14  G.  8,  and 
Paterson  v.  Powell  was  cited.     Upon  this 
point  the  Lord  Chief  Justice  said,  **  As  to 
the  statute  14  G.8,  c.48,  there  is  no  case 
which  has  treated  a  simple  wager  as  with- 
in the  enactments  against  wagering  poli- 
cies on  lives ;  and  I  cannot  see  how  a  sim- 
ple wager,  unobjectionable  upon  other 
grounds,  can  be  said  to  fall  within  this 
statute,  when  it  does  not  even  assume  the 
form  of  a  policy  of  insurance."    The  ob- 
servations of  the  rest  of  the  court  were 
equally  strong,  and  it  was  expressly  stated 
by  Mr.  J.  Vaughan,  that  Lord  Kenycnwn^ 
Mr.  J.  Grose  had  both  laid  it  down,  **  that 
the  statute  did  not  apply,  except  m  the  case 
where  the  wager  assumed  the  shape  of  a 
policy  of  insurance," 

It  must,  however,  be  observed  on  Morgan 
V.  Pebrer,  that  it  does  not  seem  to  have 
been  necessary  in  that  case  to  decide  the 
point,  whether  a  wager  on  a  future  event, 
not  conceived  in  the  usual  shape  of  a 
policy,  be  within  the  meaning  of  the  act, 
or  no  ?  For  it  did  not  sufficiently  appear 
from  the  record  that  the  parties  were  not 
interested  in  the  event.  On  the  contrary, 
it  rather  appeared  that  they  were  so  ;  for, 
though  they  were  not  possessed  of  the 
Spanish  Stock,  stiUr  if  a  contract  to  buy 


60DSALL  V.  BOLDEBO. 


169 


foreign  stock  at  a  fatare  day,  or  else  pay 
the  difference  between  its  then  and  present 
price,  be  not  illegal  as  a  time-bargain 
within  the  Stock-jobbing  Act,  then  it  is 
clear  that  the  party  making  such  a  con- 
tract hat  an  interest  in  the  eventual  price, 
and,  if  so,  the  case  cannot  fall  within  the 
14  6.  3.  There  is  another  ground  on 
which  this  case  may  possibly  be  exempted 
from  the  operation  of  the  statute.  Lord 
Kenyan^  it  will  be  remembered,  seemed  to 
think  that  the  act  only  applied  to  written 
contracts.  Now  there  was  no  averment 
in  any  part  of  the  record  in  Morgan  v. 
Pebrer,  that  any  part  of  the  contract  there 
was  hi  writing.  Whether  Lord  Kenyont 
dictum  on  that  subject  may  be  hereafter 
acquiesced  in,  is  another  question.  Cei^ 
tainly  it  would  be  strange  if  a  gaming 
pohcy,  prohibited  from  being  made  in 
writing,  could  be  good  if  made  by  paroi, 
and  the  effect  of  that  clause  in  the  statute 
which  directs  that  the  name  of  the  party 
interested  shall  be  inserted,  may  perhaps 
be,  not  to  render  a  policy  good  if  verbal, 
which  would  be  bad  if  written,  but  to  ren- 
der a  writing  necessary  in  every  case. 

Notwithstanding  the  strong  expressions 
used  by  the  court  in  Morgan  v.  Pebrer^ 
which,  according  to  the  well*known  rule, 
must  be  referred  to  the  case  then  before 
them,  it  is  extremely  difficult  to  sup- 
pose, that  if,  in  any  of  those  transactions 
on  which  policies  are  usual,  a  gaming  po- 
licy were  worded  like  a  common  wager, 
it  would  be  held  to  be  thus  exempted 
from  the  operarion  of  the  14  G.  3. 

To  such  cases  the  expressions  of  Lord 
Mantfieldj  in  Foster  v.  Thackery,  cited  by 
Buller,  J.,  in  Good  v.  Elliott,  would  forcibly 
apply.  "  What,"  said  his  lordship,  **  is  a 
policy  ?  It  is  derived  from  a  French 
word  which  means  dkpromite.  Is  a  parti- 
cular form  necessary  ?  Must  it  begin,  *  In 
the  name  of  God,  amen?'  or  refer  to 
Lombard  Street  ?  A  mercantile  policy  we 
all  know,  but  a  gaming  policy  is  a  mere 
wager.  If  the  form  were  essential  under 
the  act,  it  may  be  evaded  immediately  ; 
for  it  may  begin,  '  We  promise,  if  war  be 
declared,  we  will  pay,'  &c.  Apply  that 
to  mercantile  affairs  : '  We  promise,  if  the 
ship  sails,  and  does  not  arrive, &c."'  Per- 
haps few  readers  have  perused  the  admi- 
rable judgment  of  Mr.  J.  Btdler,  in  the 


case  of  Good  v.  Elliott,  without  feeling 
regret  that  his  construction  of  the  act  was 
not  adopted,  and  all  idle  wagers  whatever 
held  to  be  invalidated  by  it. 

With  respect  to  the  nature  of  the  inter" 
est  which  the  statute  requires.  Lord  Ten' 
terden,  in  Halford  v.  Kymer,  10  B.  &  C. 
725,  expressed  a  strong  opinion  that  it 
must  be  a  pecuniary  one.  A  policy  ef- 
fected by  a  father,  in  his  own  name,  on  the 
life  of  his  son,  was,  in  that  case,  held  void. 
*'  It  is  enacted,''  said  Bayley,  J.,  *'  that- no 
greater  sum  shall  be  recovered  than  the 
amount  of  the  value  of  the  interest.  Now 
what  was  the  amowU  of  the  value  of  the 
interest  in  this  case  ?  Certainly  not  one 
farthing.  If  a  father,  wishing  to  give  his 
son  some  property  to  dispose  of,  make 
an  insurance  on  his  son's  life,  in  his  (the 
son's)  name,  not  for  his  (the  father's)  own 
benefit,  but  for  the  benefit  of  the  son*- there 
is  no  law  to  prevent  his  doing  so ;  but  that 
is  a  transaction  quite  different  from  the 
present."  A  creditor  (as  is  well  known) 
has  an  insurable  interest  in  the  life  of  hi» 
debtor,  Anderson  v.  Edie,  Park.  Ins.  640 ; 
unless,  indeed,  the  debt  be  an  illegal  one. 
Ihvyer  v.  Edie,  Park.  639.  A  trustee 
may  insure  in  respect  of  the  interest  of 
which  he  is  trustee,  Tidswellv.  Angerstein, 
Peake  151.  Lord  Kenyon  held,  at  Nin 
Prius,  that  a  wife,  who  had  insured  her 
husband's  life,  need  not  prove  she  was  in- 
terested in  it,  for  it  must  be  presumed,  Beed 
V.  Boyal  Exchange  Assurance  Co.,  Peake 
Add.  Ca«  70.  It  has  been  always  consi- 
dered clear  that  a  man  may  insure  his 
own  life ;  but,  as  has  been  already  ob- 
served, the  Court  of  Exchequer  has  ex- 
pressed an  opinion,  in  Wainwrighty. Bland, 
that  a  man  cannot,  in  order  to  evade  the 
statute,  legally  insure  his  own  life  with  the 
money  and  for  the  benefit  of  another. 
Indeed,  there  would  be  another  objection 
to  such  a  proceedings  arising  from  sec.S  of 
the  statute,  which  requires  the  insertion  of 
the  name  of  the  person  on  whose  account 
the  policy  was  underwritten. 

The  principal  case  of  Godsally.  Boldero 
did  not  indeed  turn  on  the  statute  of  14 
G.  3,  but  on  the  common-law  doctrine, 
that  insurance  is  a  contract  of  indem- 
nity. The  act  applies  to  cases  where 
there  never  was  an  interest  to  insure  ;  the 
common-law    doctrine  to  cases    where 
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there  was  an  interest,  but  the  insured  has 
been  indemnified  without  the  aid  of  the 
insurers. 

The  doctrine  establuhed  by  Godtatt  v. 
BfUdero,  as  applicable  to  such  cases,  is  re- 
cognised in  Ex  parte  Amdrewt  in  re  Emetic 
1  Madd.  673.    Stephen  EmeU  had  as- 
sig^ned  a  contingent  interest,  determinable 
on  the  death  of  his  wife  Margaret,  to  his 
brothers,  Thomas  and  Charles,  to  secure 
debts  from  him  to  them.    They  had  each 
insured  the  life  of  Margaret,  and  on  her 
death  received  200IL    from   the   office. 
Stephen  Emett  afterwards  becoming  bank- 
rupt, they    proYcd    their  whole   debt, 
without   deducting   the  200/.,  and  the 
question  was,  whether  so  much  of  the 
proof  should  be  expunged*     '*  Upon  the 
argument/  said  the  Vice-Chancellor,  Sir 
Thomas  Plumer,  **  this  case  was  assimila- 
ted to  CrodtaU  T.  Boldero,  of  which  it  is 
the  converse.     Here  the  party  recovered 
not  his  debt,  but  the  sum  iniured  by  the 
policy.    But,  it  is  said  that,  inasmuch  as 
in  that  case  the  transactions  were  blended, 
and    what  was  paid    by   the  executors 
absolved  the  office,  so  payment  by  the 
office  discharges  the  debt     It  may  be 
aigued,  however,  that  it  does  not  necessa* 
rily  follow  that  the  court  deciding  that 
the  party,  having  been  paid  by  the  execu- 
tors, could  not  recover  from  the  office, 
would  have  decided  that  having  been  paid 
by  the  office,  he  could  not  recover  from 
the  executors.     The  contract  with  the 
insurance  office  must  be  a  contract  of  tn- 
demnify ;  it  would  be  legal  only  as  an  in- 
demnity commensurate  with  the  interest 
of  the  party.    The  contract  is  to  indem- 
nify -from  loss ;  but  there  was  no  loss. 
That  case,  therefore,  though  it  bears  on  this 
question,  does  not  conclude  it.**  Ex  parte 
Andreufs  was  decided  on  another  point. 
The  observations  of  the  Vice-Chancellor, 
in  that  case,  are  fully  borne  out  by  the 
decision  of  the  Court  of  Queen's  Bench 
in   Clark  v.  Bfythmg,   2  B.  &  C.  254, 
which  settles  that  the  converse  of  God- 
sail  V.  Boldero  does  not  hold  good.    That 
was  an  action  to  recover  satisfaction  from 
the  hundred  for  stacks  wilfully  burnt.     It 
appeared  that  they  had  been  insured,  and 
that  the  plaintiff  had  received  the  amount 
of  the  loss  from  the  office.    The  court, 
however^  held,  that  he  was  entitled  to  reco- 


ver. The  same  point  had  been  previously 
decided  in  Mason  v.  Samsbury^  2  Marshall 
on  Insurance,  796. 

There  is  a  case  reported  in  6  Esp.  II, 
Holland  v.  SnUth,  decided  by  Lord  EUenr 
boroughf  from  which  it  may  be  conjectured 
that  his  lordship  was  of  opinion,  that  if  A 
insure  the  life  of  B,  his  debtor,  and  after- 
wards the  debt  is  paid  off,  B  may,  by  con- 
tinuing to  pay  the  premiums,  keep  the 
policy  alive  for  his  own  benefit.  In  that 
case,  (yHara,  being  indebted  in  50/.  to 
Kendrick,the  latter  insured  his  (O'Hara's) 
life  to  that  amount.  The  debt  was  paid 
ofl^  and  O'Hara's  executor  afterwards  sued 
Kendrick's  executor  for  the  amount  of  the 
insurance,  which  had  been  received  by  the 
latter  from  the  office,  and  having  proved 
that  O'Hara  had  regularly  repdd  Kendiick 
the  amount  of  premiums  paid  by  the  latter 
to  the  office,  he  was  held  entitled  to  reco- 
ver, his  lordship  saying,  that  **  it  must  be 
taken  that  O'Hara  meant  to  keep  the  po- 
licy alive  for  his  own  benefit.  It  is,  how- 
ever, clear  from  Godsall  v.  Boldero,  that 
Kendiick's  executor  could  not  have  reco- 
vered against  the  office ;  and  as  O'Hara's 
executor  must,  if  he  had  sued  the  office, 
have  sued  in  the  name  of  Rendrick's  ex- 
ecutor, it  would  be  strange  if  his  rights 
were  more  extensive.  It  must,  however,  be 
observed,  that  the  question  of  the  rights  of 
either  executor  against  the  office,  was  by 
no  means  necessarify  involved  in  this  case, 
which  only  decides  that  Kendrick's  ex- 
ecutor was  not  entitled  to  the  money  as 
agamsl  O'Hara's  executor,  but  must  be 
taken  to  have  received  it  as  the  lattei^s 
agent. 

There  is  a  question  which  has  been 
occasionally  mooted,  but  on  which  I  am 
not  aware  of  any  express  decision,  viz, 
whether,  if  a  man  having  an  interest  in  the 
life  of  another,  were  to  insure  it,  and  the 
interest  were  afterwards  to  cease,  and  after 
that,  he  were  to  acquire  a  fresh  interest, 
the  policy  would  be  available  to  protect 
that  fresh  interest.  On  the  one  hand  it 
may  be  urged,  that  the  interest  originally 
insured  has  been  determined  by  the  pay- 
ment ;  that  the  policy  is  thereby  satisfied ; 
and  that,  to  make  it  cover  a  new  interest, 
would  be  to  create  a  new  risk,  against 
which  the  office  never  contracted  to  insure. 
On  the  other  band  it  may  be  argued,  that 
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•11  that  the  statute  and  common  law,  taken 
together,  require,  it,  that  a  party  should 
not  insure  a  life  in  which  he  has  no 
interest,  and  that  he  should  not  recover 
money  which  he  has  actually  been  paid. 
That,  in  the  case  put,  the  former  condition 
is  satisfied  by  there  being  an  interest  at 
the  time  of  the  insurance  ;  the  latter,  by 
there  being  an  interest  at  the  time  of  the 
death;  that  what  may  happen  in  the  inter- 
mediate space  of  time  is  immaterial ;  and 
that  the  insurance  office  is  not  aggrieved, 
having  demanded  and  received  Uie  pre- 
mium on  the  supposition  that  the  original 
interest  would  continue  until  the  expira- 
tion of  the  life  insured. 

As  the  insurance  is  a  conlraci  of  indent' 
mty,  it  follows,  from  the  same  principle  on 
which  Godsall  v.  Boldcro  was  decided, 
that  if  fNirl  of  a  debt  be  paid  by  the  debtor 
or  his  executors,  the  insurers  will  be  re* 
lieved  pro  tenUP.    On  this  ground  stands 


the  decuion  in  Irmt^  v.  Rickardaont  1  M. 
&  Rob.  153,  which  arose  on  a  sea  policy. 
The  defendant  had  insured  1,700/.  with  a 
Glasgow  Company,  and  2,000/.  with  the 
Alliance  office,  on  the  ship  Swiftntre,  va- 
lued in  both  policies  at  3,000iL:  he  received 
both  sums,  the  Alliance  not  beings  when 
they  paid,  aware  of  the  former  insurance. 
The  Alliance  afterwards  brought  an  action 
to  recover  back  700iL,  being  the  excess  of 
the  amount  paid  above  the  value  declared, 
and  Lord  Tenterden  held  them  entitled  to 
recover,  the  defendant  being  bound  by  the 
valuation  in  the  policy,  though  the  vessel 
was  really  worth  3,700/.  In  Boiuficld  v. 
BameSf  4  Camp.  238,  however,  the  values 
declared  were  6,000^  in  one  policy,  and 
8,000/.  in  another ;  and  the  insured  was 
permitted  to  recover  600L  upon  the  for- 
mer policy,  though  he  had  already  reco- 
vered 69OOO/.  on  the  latter. 
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TRINITY,  58  G.  S.-^C  P. 

[reported  8  TAUNT.  499.] 

Trover  for  chths  deposited  by  the  bankrupt  previously  to  his 
bankruptcy  with  the  defendant,  a  /idler,  for  the  purpose  of 
being  dressed :  Held,  that  t/ie  defendant  was  not  entitled  to 
detain  them  for  his  general  balance  fir  such  work  done  by 
him  for  the  bankrupt  previously  to  his  bankruptcy;  for  tJtat 
there  was  no  mutual  credit  within  stat.  5  G.  %  c.  30^  s,  28. 

Trover  for  cloths  deposited  by  the  bankrupt,  previously 
to  his  bankruptcy,  with  the  defendant,  who  was  a  fuller,  for 
the  purpose  of  being  dressed.  At  the  trial,  before  Hol- 
royd,  J.,  at  the  Salisbury  Spring  assizes,  1817,  it  appeared 
that  when  the  cloths  were  so  deposited,  there  was  a  debt 
due  from  the  bankrupt  to  the  defendant,  for  other  cloths 
dressed  by  the  latter.  After  the  bankruptcy,  the  plaintiffs 
tendered  the  sum  due  for  dressing  the  cloths  in  question  to 
the  defendant,  who  refused  to  deliver  them  up,  without  pay- 
ment of  the  whole  debt  due  to  them  from  the  bankrupt 
They  then  brought  their  action.  For  the  defendant  it  was 
contended,  that  the  case  came  within  the  principle  laid  down 

(a)  5TaaDt.56.  in  OHve  V.  Smith  (a),  and  that  he  was  entitled  to  retain  the 

cloths  for  his  general  balance.  The  jury  found  a  verdict 
for  the  plaintiffs;  and,  Holroydy  J.,  having  reserved  the 
point, 

Pellf  Seijt,  in  Ekister  term,  1817,  moved  for  a  rule  niii  to 
set  aside  the  verdict  and  enter  a  nonsuit,  on  the  ground 

(b)  1  Atk.  228.  urged  at  the  trial,  and  he  cited  Er  parte  Deeze  (b),  as  in 

point,  and  observed,  that  the  principle  of  the  cases  which 
contradicted  the  doctrine  there  laid  down  was  vicious,  inas- 
much as  it  went  to  destroy  the  law  of  lieu. 


ROSE   t7.   HART.  178 

GribbSi  C.  J. — You  are  aware  of  the  case  of  Green  v.  Par- 
mer  (a),  which,  by  the  bye,  I  may  say  has  been  frequently  (a)4BaiT.22U. 
disregarded.  In  a  case  in  which  I  have  the  brief,  and  in 
which  case  Lord  Ashburton  was,  a  special  custom  for  dyers 
to  have  their  general  lien  was  proved ;  and,  notwithstand' 
ing  Green  v.  Farmer,  that  custom  was  acted  upon  in  that 
case,  and  has  been  many  times  since  recognised.  The  case 
Ex  parte  Deeze  is  certainly  contradictory  to  the  case  Ex 
parte  Ockenden  (i),  subsequently  decided.  The  question  is  W  *  Atk.  235. 
of  the  utmost  importance,  and  we  are  quite  open  to  hear  it 
discussed.    Take  your  rule.  Rule  nisi  granted. 

In  the  following  Trinity  term  cause  was  shewn  by 
Lens,  Seijt.,  who  contended,  that  Lord  Hardwiche,  in  Ex 
parte  Ockenden,  recognised  by  Manffield,  C.  J.,  in  Green  v. 
^Farmer,  had    much  narrowed  the  extensive  construction 
which  he  had  put  in  Ex  parte  Deeze,  on  the  words  ^'  mutual 
credits,"  in  the  stat.  5  G.  2,  c.  80,  s.  28,  and  had  excluded 
cases  like  the  present  from  its  operation ;  and  referred  to 
the  case  of  Chase  v.  Westmore  (c),  where  a  point  similar  to  (c)  5  M.  &  s. 
the  present  was  made,  but  the  court,  thinking  that  that  ^^^' 
case  did  not  involve  the  question  of  mutual  credits,  gave 
judgment  on  the  point  of  lien. .    He  also  cited  Birdtoood  v. 
iZa/^Ao^Z  ((f),  and  contended,  that  the  decision  in  Olive  y.  (<Q  5  Price, 593. 
Smith  did  not  apply  to  the  present  case. 

Pell  was  then  heard  in  support  of  the  rule«      If  the  de- 
fendant had  sold  these  cloths,  and  the  assignees  had  brought 
their  action  for  money  had  and  received,  they  must  clearly 
have  allowed  to  the  defendant  the  amount  of  their  general 
balance  against  the  bankrupt,  before  they  could  have  reco- 
vered the  difference,  if  any,  from  the  defendant.      Mutual 
credit  is  used  as  synonymous  with  mutual  trust     *^  Where 
there  is  a  trust  between  two  men,  on  each  side,  that  makes 
a  mutual  credit  (e)."**    The  case  Ex  parte  Deeze,  and  the  («)  Per  BuUer, 
whole  reasoning  of  Lord  Hardwicke  on  the  subject  of  mu-:  plnn^co.  b?l. 
tual  credit  in  that  case  (which  is  recognised  and  confirmed  ^^^i  7tb  ed. 
in  French  v.  Fenn,  in  Smith  v.  Hodson(f),  and  both  by  (/)4T.R.2il. 
Gibbs,  J.,  in  his  statement  of  his  opinion  at  the  trial  in  Olive 
V.  Smith  (ff),  and  subsequently,  by  tlie  whole  court,  in  their  (ff)  5  Taunt.  68. 
final  decision),  is  most  strong  for  the  defendants ;  but,  if  the 
case  Ex  parte  Ockenden,  in  which  no  judgment  was  given, 
is  to  be  upheld  against  the  ca3e  Ex  parte  Deeze,  confirmed 
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over  and  over  again  by  subsequent  deoisions,  then  it  is  ad- 
mitted, that  the  defendants  cannot  succeed. 

It  is  true,  that  this  is  an  action  of  trover,  and  no  case  of 

this  precise  nature  has  been  decided  ;  but  the  plaintiffs,  by 

their  choice  of  action,  can   never  prevent  the  defendant 

from  having  the  benefit  of  this  statutable  lien.     In  Jennirys 

(a)  8T.R.d35.  V.  Rtmdall  {q)^  the  plaintiff  shaped  his  case  in  tort,  in  order 

to  deprive  the  defendant  of  the  benefit  of  his  infancy ;  but 
the  defendant  pleaded  his  infancy,  and  it  was  holden  a  good 
plea.  In  Ex  parte  Deeze^  Lord  Hardwicke  says,  ^^  It  is  very 
hard  to  say  that  mutual  credit  should  be  confined  to  pecu- 
niary demands,  and  that  if  a  man  has  goods  in  his  hands 
belonging  to  a  debtor  of  his,  which  cannot  be  got  firom  him 
without  an  action  at  law  or  bill  in  equity,  it  should  not  be 
considered  a,  mutual  credit"  '^  There  have  been  many 
cases  which  the  clause  of  the  act  has  been  extended  to, 
where  an  action  of  account  would  not  lie,  nor  could  this 
court,  upon  a  bill,  decree  an  account.^  These  strong  ex- 
pressions acquire  double  strength,  when  the  judgment  of 
MangfieJdi  C.  J.,  in  Olive  v.  Smith,  is  referred  to.  <<  I  should 
have  thought  that  the  words  of  the  statute  meant  only 
money  transactions ;  but  if  the  extension  of  mutual  credit 
be,  as  it  has  been  contended,  a  mistaken  doctrine,  the  mis- 
take is  so  deeply  rooted,  that  it  would  be  rash  to  overturn 
it;  and  there  is  a  great  deal  of  justice  in  the  determination, 
at  which,  not  only  the  Court  of  King's  Bench,  but  the  Court 
of  Chancery,  have  arrived  on  this  point.^'  This  is  hardly 
saying  less,  than  that  the  statute  extends  to  cases  of  trover, 
and  the  whole  judgment  lays  down  the  rule  of  extension  on 
the  broadest  ground ;  a  rule  resting  as  much  on  sound  law 
as  it  does  on  justice.  [^Burrouffh,  J.  Is  it  the  true  mean- 
ing of  the  act,  to  extend  the  doctrine  of  mutual  credit  to 
cases  where  the  goods  are  not  ultimately  to  be  turned  into 
money  ? — DdOasy  J.  Where  the  goods  are  specifically  to 
remain  as  goods?]  Lord  Hardwicke^  inEx  parte  Deeze^ 
expressly  goes  on  that  ground.  [^Btarouffh,  J.  In  Lanes- 
1  Peere  Wmt.  borough  V.  Joncs  (a),  which  was  a  decision  on  stat.  4  Anne, 
^^'  c.  17,  s.  11,  the  judgment  of  Lord  Chancellor  Cowper  went 

on  the  ground  that  there  was  a  plain  mutual  credit.]  In 
French  v.  Fenn,  if  trover  had  been  brought,  it  must  have 
been  brought  on  the  same  ground  on  which  it  may  be 
brought  here.     [^Burrough,  J.    No.    In  French  v.  Fenn,  the 
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pearls  were  sent  out  on  an  express  contract  to  be  sold,  and^ 
tliough  the  sale  was  after  the  bankruptcy,  the  contract  was 
before  the  bankruptcy.]  In  Smith  v.  Hodson^  the  assign- 
ees might  have  brought  trover;  and  the  whole  judgment  in 
that  case  goes  to  show  that  if  the  action  had  been  so  shaped 
the  assignees  might  have  recovered.  [^Giibs^  C.  J.  The 
judgment  of  the  court,  in  Smith  v.  Hodson^  as  to  the  proba- 
ble success  of  the  assignees,  if  they  had  brought  trover, 
goes  on  the  ground  of  fraud  and  undue  preference,  with 
which  that  case  was  tinctured.]  The  language  of  the 
courts,  in  Ex  parte  Deeze^  French  v.  Fenny  and  Olive  v.  Smith, 
is  clear  to  shew  that  the  form  of  action  can  make  no  differ- 
ence; and  the  plaintiffs  are  not  to  be  shut  out  from  the 
benefit  of  the  rule  so  broadly  laid  down  and  so  strongly 
confirmed,  because  this  is  the  first  action  for  trover  for  goods 

in  specie,  on  which  the  point  has  arisen. 

Cur.  adv.  vtdt. 

And  now,  the  case  having  stood  over  till  this  day, 

Gibbs,  C.  J.,  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trover  for  cloths  left  by  Smart 
before  his  bankruptcy,  with  the  defendant,  who  was  a  fuller^ 
to  be  dressed. 

There  was  then  a  balance  due  from  the  bankrupt  to  the 
defendant  for  work  done  on  other  cloths. 

The  assignees  tendered  to  the  defendant  the  sum  due 
for  work  done  on  the  cloths  in  his  possession,  and  demanded 
them  from  him ;  but  the  defendant  refused  to  deliver  them 
up,  unless  he  was  paid  his  general  balance. 

The  question  was,  Whether  he  were  entitled  to  retain 
them  for  that  balance  ?  And  Mr.  Justice  Hobroyd,  before 
whom  the  cause  was  tried,  at  the  Spring  assizes  for  Salis- 
bury, 1817,  reserved  the  point  for  the  opinion  of  the  court; 
and  we  are  of  opinion  that  the  defendant,  who  received 
these  cloths  for  the  purpose  of  dressing  only,  had  no  right 
to  detain  them  for  his  general  balance. 

He  founds  his  claim  on  the  gpround  of  mutual  credits^ 
mentioned  in  stat.  5  Geo.  2,  c.  30,  s.  28,  and  the  construc- 
tion which  has  been  put  upon  that  statute. 

The  case  Ex  parte  Deeze  (a)  is  not  distinguishable  from  (a)  i  Atk.  228. 
the  present.     There,  a  packer  claimed  to  retain  goods,  not 
only  for  the  price  of  packing  them,  but  for  a  sum  of  500/., 


176  BOSE   V.   HART. 

lent  to  the  bankrupt  on  Lis  note;  and  Lord  Hardwicie 
determined  that  he  had  such  right,  on  the  ground  of  mutual 
credits,  to  which  he  g^ves  a  very  extensive  effect,  and  says, 
that  the  clause  relative  to  them  has  always  received  a  very 
liberal  construction. 

This  doctrine,  if  it  were  supportable,  would  apply  directly 
to  the  present  case,  and  would  establish  the  defendant's 
right  to  retain  for  his  general  balance. 

But,  in  the  case  Ex  parte  Ockenden^  which  came  before 
Lord  Hardwicke  about  six  years  after  the  former,  he  very 
much  narrows  the  extensive  construction  that  he  had  before 
put  on  the  words  '^  mutual  credits,'^  in  the  statute  5  Geo.  2, 
c.  80,  s.  28,  and  determines,  in  express  terms,  that  a  case 
like  the  present  does  not  fall  within  them. 

That  the  cases  Ex  parte  Deeze  and  Ex  parte  Ochenden 

are  accurately  reported  by  Atkyns,  we  have  the  authority 

(a)4BuiT.2222.  of  Lord  MoTisfield,  in  Green  v.  Farmer  (a),  who  confirms 

them  by  his  own  notes. 

It  appears,  tlierefore,  that  the  final  opinion  of  Lord  Hard- 
wickcy  after  a  very  full  consideration  of  the  subject,  would 
exclude  the  present  case  from  the  protection  of  the  statute 
as  a  mutual  credit,  though  he  admits  that  the  words  mutual 
credits  have  a  larger  effect  than  mutual  debts,  and  that 
under  them  many  cross  claims  may  be  allowed  in  cases  of 
bankruptcy,  which  in  common  cases  would  be  rejected. 

I  am  not  aware  of  any  later  decision  upon  this  subject, 
until  the  case  of  French  and  another,  assignees  of  Cox^  v.  FenUf 
which  occurred  in  the  year  178S,  and  is  very  fully  and  cor* 
(b)  536, 7th  «d.  rcctly  reported  in  Cooke's  Bankrupt  Laws  (&). 

Cox,  the  bankrupt,  was  indebted  to  Fenn,  and  had  en- 
trusted him  with  his  share  or  interest  in  a  string  of  pearls^ 
to  be  sold  by  Fenn,  and  the  profit  on  such  share  to  be 
paid  to  Cox.  Fenn  sold  the  pearls  after  Cox^s  bankruptcy, 
and  Cox*s  assignees  brought  an  action  against  Fenn  for  his 
share  of  the  profit.  On  the  part  of  the  defendant  it  was 
insisted  that  there  was  a  mutual  credit,  though  not  a  mutual 
debt,  at  the  time  of  the  bankruptcy,  and  that  one  could  not 
be  demanded  without  satisfying  the  other. 

The  doctrine  of  Lord  Hardwiche,  in  Ex  po^te  Deeztf  was 
relied  on  by  the  counsel,  and  seemed  to  be  fiiUy  adopted  by 
the  court,  without  adverting  to  the  qualification  which  it 
received  from  the  case  Ex  parte  Ochenden ;  and,  applying 
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that  doctrine  to  the  case  before  them,  they  determined,  that 
Fenn  was  protected  from  the  claim  of  Cox^s  assignees,  by 
the  clause  of  mutual  credits. 

French  v.  Fenn  has  been  followed  by  a  string  of  causes 
running  through  a  period  of  more  than  thirty  years,  all 
professing  to  depend  upon  it,  some  of  them  containing  the 
fullest  approbation  of  Ex  parte  Deeze,  from  the  Bench. 

Whatever  I  might  think  of  the  original  decision,  I  could 
not  persuade  myself  to  break  in  upon  a  class  of  cases  so 
long  established ;  and  if  they  could  not  be  supported  with- 
out carrying  the  doctrine  found  in  Ex  parte  Deeze  to  its 
fullest  extent,  speaking  for  myself,  I  should  be  ready  to 
follow  it,  rather  than  overturn  all  that  has  been  settled 
upon  this  subject  for  such  a  length  of  time. 

But  it  is  first  to  be  considered  whether  these  cases  may 
not  be  supported  by  a  construction  of  the  statute,  which 
will  not  go  to  that  extent,  and  will  leave  the  opinion  of 
Lord  Hardwicke  in  the  case  of  Ex  parte  Ockenden  un- 
touched. 

By  the  28th  section  of  5  Geo.  2,  c  SO,  it  is  enacted, 
'*  that  where  it  shall  appear  to  the  said  commissioners  or 
the  major  part  of  them,  that  there  hath  been  mutual  credit 
given  by  the  bankrupt,  and  any  other  person,  or  mutual 
debts  between  the  bankrupt  and  any  other  person,  at  any 
time  before  such  person  became  bankrupt,  the  said  com- 
missioners or  the  major  part  of  them,  or  tlie  assignees  of 
such  bankrupt's  estate,  shall  state  the  account  between 
them,  and  one  debt  may  be  set  against  another;  and  what 
shall  appear  to  be  due  on  either  side,  on  the  balance  of 
such  account,  and  on  setting  such  dd>ts  against  one  another, 
and  no  more,  shall  be  claimed  on  either  side  respectively." 

Something  more  is  certainly  meant  here  by  mutual  credits 
than  the  words  mutual  debts  import;  and  yet,  upon  the 
final  settlement,  it  is  enacted  merely  that  one  debt  shall  be 
set  against  another.  We  think  this  shows  that  the  legis- 
lature meant  such  credits  only  as  must  in  their  nature  ter- 
minate in  debts;  as  where  a  debt  is  due  from  one  party,  and 
credit  given  by  him  on  the  other  for  a  sum  of  money  pay- 
able at  a  future  day,  and  which  will  then  become  a  debt ; 
or  where  there  is  a  debt  on  one  side,  and  a  delivery  of  pro- 
perty with  directions  to  turn  it  into  money  on  the  other : 
in  such  case  the  credit  given  by  the  delivery  of  the  pro- 
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perty  mast  in  its  nature  terminate  in  a  debt,  the  balance 
will  be  taken  on  the  two  debts,  and  the  words  of  the  statute 
will  in  all  respects  be  complied  with ;  but  where  there  is  a 
mere  deposit  of  property,  without  any  authority  to  turn  it 
into  money,  no  debt  can  ever  arise  out  of  it,  and  therefore 
it  is  not  a  credit  within  the  meaning  of  the  statute. 

This  principle  will  support  all  the  cases  from  French 
and  Fenn  to  Olive  v.  Smithy  which  is  the  last  that  has 
occurred. 

In  French  and  Fenn  there  was  a  debt  due  from  Cox  to 
Fenn,  and  Cox  entrusted  Fenn  with  his  share  in  the  pearls 
for  sakf  which  when  sold  would  constitute  a  cross  debt  for 
the  produce  from  Fenn  to  Cox. 
(a)4T.R.2li.  In  Smith  v.  Hodsan(a)  the  defendant  had  entrusted  the 
bankrupts  with  his  acceptance,  which  he  was  liable  to  pay, 
and  which  when  paid  would  create  a  debt  from  the  bank- 
rupts to  him  for  the  amount. 

In  Parker  v.  Carter^  Co.  Bankrupt  Laws,  548,  and  Olive 
V.  Smithj  the  bankrupts  were  indebted  to  the  defendants, 
and  the  bankrupts  delivered  policies  of  insurance  to  the 
defendants  to  collect  losses  under  them,  which  when  col- 
lected, would  make  the  defendants  their  debtors  for  the 
amount. 

So,  in  all  the  other  cases  which  have  occurred  upon  this 
(h)  DaUat^J,,  subject,  it  will  be  found,  that  that  which  has  been  allowed 
™  •^••°*  *^°*  as  a  mutual  credit  has  always  been  of  such  a  nature  as 

illnew,  but  con-  ,  .  "^ 

cnrred  in  thif     must  terminate  m  a  cross  debt. 

^rf^neGibbi  ^^  ^^^  extent  we  think  the  statute  may  be  carried,  but 
c.  J.  no  farther ;  and  we  follow  the  final  opinion  of  Lord  Hard- 

▼. BuTion!^2^  wickey  in  determining,  that  the  delivery  of  these  cloths  to 
Brod.  &  Bingh.  the  defendant,  for  the  purpose  of  being  dressed,  does  not 
the  judgment  of  form  an  article  of  mutual  credit  in  his  favour  within  the  fair 
Burroughs  J. ;  construction  of  the  clause  relied  on. 

and,  in  page  96 

of  that  report.        The  postea  must,  therefore,  be  delivered  to  the  plain- 

for"lB18,''Te«d  xiiiL /r  \ 
« 1817."  ^™  (*)• 


This  is  the  leading  case  on  the  subject  It  was  determined  after  much  considera^ 

of  mutual  credit.     The   prior  decisions  tion,  for  Burroughs,  J.,  states,  in  Sampton 

were,  as  will  have  been  seen  in  the  text,  v.  Burton,  2  B  &  6,  69,  that  the  Judges 

at  variance  with  one  another ;  and  the  had  several  meetings  upon  it. 
rule  established  in  Rose  v.  Hart  has  ever  The  doctrine  of  set-off  in  bankruptcy 

since  been  recognized  and  acted  upon.  is  shown  by  Mr.  Christian  to  have  exbted 
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from  a  yerj  eariy  period,  certainly  before 
St.  4  &  5  Anne,  c.   1 7,  in  which  it  first 
received  the  express  sanction  of  the  legisla- 
ture. See  1  Cb.499.     Anon.  1  Mod.  215 ; 
Chapman  v.  Derlty,  2  Vern.  117.    The  po- 
licy of  allowing  a  setoff  between  monies 
due  to  and  from  the  bankrupt's  estate,  is 
precisely  the  same  as  that  in  which  the  law 
relative  to  stoppage  in  transitu  origii^ted. 
It  b  to  prevent  one  man's  debts  from 
being  paid  with  another  man's  money, 
which  would  take  place  if  a  man,  being  at 
once  the  debtor  and  creditor  of  the  bank- 
rupt, was  forced  to  pay  the  whole  of  his 
debt  to  the  estate,  and  to  receive  only  a 
dividend.     The  enactment  in  the  statute 
of  Anne  was  followed  by  a  similar  one  in 
the  temporary  act  of  5  G.  1,  c  11 ;  then 
with  improvements  by  5  6.  2,  c.  30,  s.  28. 
None  of  these  acts,  however,  went  further 
than  to  allow  a  set-off  upon  the  accounts 
existing  at  the   time  of  the  bankruptcy. 
The  46  G.  8»  c.  135,  s.    3,  went  fur- 
ther, and  extended  the  right  of  set-off  to 
eases  where  the  credit  was  given  within 
two  months  of  the  date  of  the  commission, 
provided  the  person  giving  it  had  not 
notice  of  a  prior  act  of  bankruptcy,  or 
that  the  bankrupt  was  insolvent,  or  had 
stopped  payment.     It  was  found,  how- 
ever, that  even  with  this  extension,  cases 
of  great  hardship  occurred.    See  Kinder 
T.  Butterworth,  6  B.  &  C.  42.      It  now 
depends  upon  st.  6.  G.  4,  c.  16,  s.  50, 
which  enacts,  "  That  where  there  has  been 
mutual  credit  given  by  the  bankrupt  and 
any  other  person,  or  where  there  are  mti- 
tuat  debts  between  the  bankrupt  and  any 
other  persons,  the  commissioners  shall 
state  the  account  between  them,  and  one 
debt  or  demand  may  be  set  against  ano- 
ther, notwithstanding  any  prior  act  of 
bankruptcy  committed  by  such  bankrupt 
before  the  credit  given  to,  or  the  debt  con- 
tracted by  him ;  and  what  shall  appear  due 
on  either  side  on  the  balance  of  such  ac- 
count, and  no  more,  shall  be  claimed 
or  paid  on  either  side  respectively;  and 
every  debt  or  demand  hereby  made  prov- 
able against  the  estate  of  the  bankrupt, 
may  also  be  set  off  in  manner  aforesaid 
against  such  estate,  provided  that  the  per- 
son claiming   the  benefit  of  such  set-off 
bad  not,  when  credit  was  given,  notice  of 
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an  act  of  bankruptcy,   by  such  bankrupt 
committed. 

Notice  of  the  act  of  bankruptcy  is  now, 
therefore,  the  dividing  point  at  which  the 
right  of  set-off  terminates  ;  and  conse- 
quently it  has  been  held,  that  a  person 
who,  after  bankers  had  actually  stopped 
payment,industriousIy  collected  their  notes 
for  the  express  purpose  of  setting  them  off 
against  a  debt  due  from  himself  to  the 
firm,  should  be  allowed  to  do  so,  as  he  had 
no  notice  of  any  act  of  bankruptcy  actu- 
ally committed  by  either  of  the  partners. 
Dickson  V.  Cass,  1  B.  &  Adol.  343,  accord. 
Hawkins  v.  Whitten,  10  B.  &  C.  217. 
But  it  was  held  in  the  same  case,  that  he 
could  not  set  off  notes  which  he  had 
taken  af^er  he  knew  that^ome  of  the  part- 
ners had  committed  acts  of  bankruptcy. 

Under  this  section,  there  are,  it  will 
be  observed,  two  classes  of  cases  in 
which  the  right  of  set-off  is  expressly 
given.  1.  Where  there  are  mutual  debts. 
2.  Where  there  have  been  mutual  credits. 
It  is  upon  the  second  of  the  above  two 
classes,  that  Rose  v.  Hart  is  a  leading  au- 
thority. It  is  cited  whenever  the  ques- 
tion occurs, — '*  does  a  particular  state  of 
dealings  amount  to  a  mutual  credit  be« 
tween  the  bankrupt,  and  some  person 
claiming  to  set  off  across  demand  against 
his  estate  ?  " 

The  first  case,  bearing  upon  this  ques- 
tion, was  Ex  parte  Prescott,  \  Atk.  230, 
where  the  claimant  owed  the  bankrupt  a 
debt,  payable  inftUuro,  and  the  bankrupt 
owed  him  one  payable  m  prasenO,  Lord 
Hardwicke  said,  that  this  constituted,  not 
indeed  a  mutual  debty  but  a  mutual  crediU 
The  cases  soon  multiplied ;  and  it  was 
settled,  that,  in  order  to  render  credits 
mutual,  within  the  meaning  of  the  bank- 
rupt laws,  it  was  not  necessary  that  the 
bankrupt  and  the  creditor  should  particu- 
larly intend  to  trust  each  other,  or  to  raise 
cross  demands.  This  waR  settled  in 
Hankey  v.  Smith,  3  T.  R.  507  n.,  where 
A.'s  acceptance  got  into  B.'8  hands,  and  B. 
bought  goods  of  A.,  who  did  not  know  that 
the  bill  was  in  B.'s  hands. 

Af^er  Lord  Hardwicke  had,  in  Ex  parte 
Prescott,  pointed  out  the  distinction  be- 
tween mutual  debts  and  mutual  credits ;  the 
latter  term  was  frequently  relied  on,  and 
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there  was  a  struggle  to  bring  within  its 
meaning  many  demands  which  could  not 
possibly  have  ranged  within  the  former 
term.  It  has  been  seen  from  the  dis- 
cussion in  the  text,  that  in  ExparU  Deeze, 
]  Atk.  228,  these  words  received  a  very 
large  construction,  which  was  narrowed 
by  Ex  parte  Ockenden,  1  Atk.  234 ;  and 
that  these  cases  were  followed  by  a  string 
of  decisions,  beginning  with  French  v, 
Fenn,  C.  B.  L.,  7th  Ed.  536,  A.  D.  1783, 
and  extending  over  a  period  of  more  than 
thirty  years,  during  which  French  v.  Fenn 
was  the  leading  case  upon  this  subjecL 
At  last,  in  1818,  Rotes.  Hart  was  decided, 
and  the  rule  established  which  now  pre- 
vails, namely,  *'  that  muiual  creditt,  with- 
in the  meaning  of  the  bankrupt  laws,  are 
credits  which  must,  in  their  nature,  tenni* 
nate  in  debit*  And  this  it  is  submitted 
means,  not,  as  has  been  contended  in  some 
cases,  credits  which  must,  ex  neceui- 
tate  ret,  terminate  in  debts,  but  credits 
which  have  a  natural  tendency  to  termi- 
nate  in  debts  not  in  claims  differing 
in  nature  from  a  debt,  such  as  the  right 
of  lien  in  Ex  parte  Deeze,  Thus  it  wdS 
settled,  in  Smith  v.  Hodton,  4  T.  R.  21 1, 
that  an  accommodation  acceptance  is  a 
credit,  given  by  the  acceptor  to  the  party 
accommodated ;  and  yet  it  is  not  certain  to 
end  in  a  debt,  for  the  party  accommodated 
ought  to  provide  for  the  bill  at  maturity, 
and  if  he  do,  there  will  be  no  debt. 

The  cases  between  French  v.  Fenn,  and 
Bote  V.  Hart,  are  all  recognised  by  the 
latter  case,  and  stated  by  the  Lord  Chief 
Justice  to  be  reconcilable  with,  and  sup- 
ported by,  hb  decision.  They  are  there- 
fore still  of  authority,  and  it  will  be  neces- 
sary to  review  them  before  proceedbg  to 
the  cases  subsequent  to  Rote  v.  Hart. 
The  case  of  French  v.  Fenn,  itself,  is 
well  abridged  by  the  Lord  Chief  Justice  in 
the  text,  aud  is  well  epitomized  by  the 
same  learned  Judge,  while  at  the  bar, 
in  his  argument  in  Smith  v.  Hodton,  ante, 
so  that  it  is  unnecessary  to  repeat  the 
facts  here  at  full  length.  It  is  a  very 
remarkable  case,  and  was  long  the  leading 
decision  on  this  subject ;  and,  excepting 
the  overruled  case  of  Ex  parte  Deeze,  and 
the  recent  decision  o(Easum  v.  Cato,  goes 
perhaps  further  than  any  case  upon  this 


branch  of  the  bankrupt  laws.  Smith  v. 
Hodson,  4  T.  R-  21 1,  is  reported  at  length 
in  this  number,  being  the  leading  case 
upon  another  equally  important  point.  As 
far  as  it  bears  on  the  present  subject,  it 
was  expressly  approved  of  by  the  court  in 
Hulme  V.  Mugglestone,  3  Mee  &  Welsh. 
30.  In  Atkinson  v.  Elliott,  7  T.  R.  378, 
the  defendant  sold  the  bankrupt  a  parcel 
of  tars  for  430/.  at  six  months'  credit,  for 
which  the  bankrupt  accepted  a  bill,  and 
afterwards  bought  another  parcel  for  230/. 
on  the  same  terms.  On  the  first  bill  be- 
coming due,  he  gave  the  defendant  two 
bils  on  third  parties,  making  together 
600/.,  and  the  defendant  undertook,  on 
their  being  paid,  to  return  170/.,  it  not 
being  intended  to  do  more  than  lake  up 
the  bill  accepted  for  the  price  of  the  first 
parcel.  In  an  action  for  the  170/.,  the 
defendant  was  allowed  to  set  off  his  de- 
mand for  the  second  parcel  of  goods.  In 
Ex  parte  Boyle  re  Shepherd,  15  Aug., 
1803,  Co.  Bank.  L.,8th  Ed.,  571,  Lord 
Cork,  to  accommodate  Shepherd,  who 
was  his  solicitor,  drew  four  notes,  two  pay- 
able to  Nibbs  or  order,  and  two  to  Shep- 
herd or  order,  making,  in  the  whole, 
98  U  Os.  3d.  Lord  Cork  having  been  forced 
to  take  up  one  of  them  before  the  bank- 
ruptcy, and  two  afterwards,  the  question 
was,  whether  these  payments  could  be 
set  off  against  a  debt  due  from  his  lord- 
ship to  Shepherd's  estate.  The  Lord 
Chancellor  at  first  thought  that  the  account 
must  be  taken  as  it  stood  at  the  time  of 
the  bankruptcy,  and  that  the  debt  could 
not  be  set  off  against  the  mere  liability  on 
which  no  payment  was  made  till  after  the 
bankruptcy;  but  afterwards  his  lordship 
said  he  had  considered  the  case,  and  was 
of  opinion,  that  the  petitioner  was  entitled 
to  set  off  the  debt  against  the  payments 
after  the  bankruptcy.  That  an  accommo- 
dation acceptance,  not  paid  till  after  the 
bankruptcy  by  the  acceptor,  could  be  set 
off  against  the  estate  of  the  party  accom- 
modated, was  also  decided  in  Ex  parte 
Wagstaff,  13  Ves.  65;  and  these  cases 
were  cited  with  approbation  by  Parke,  B., 
in  Hulme  v.  Mugglestone,  3  Mee  & 
Welsh.  30.  In  Sheldon  v.  Rothschild,  8 
Taunt,  156  ;  2  Moore,  43  ;  Otte  drew  a 
bill  on  B.  &  Co.,  for  400/.,  which  they 
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accepted  without  value.  They  afterwards 
owed  Otte  236/.  1 1«.  :k/.,  and  drew  on  him 
for  \63L  Ss.  9d,,  the  balance.  This  bill  they 
•old  to  the  defendant,  and  afterwards  be- 
came bankrupts,  the  400il  bill  remaining 
in  Otte's  hands  unpaid.  Otte  accepted 
without  notice  of  the  bankruptcy,  and  paid 
the  163/. Ss.9d.  to  the  defendant,  on  which, 
the  assignees  of  B.  &  Co.  brought  an  action, 
as  for  money  had  and  received  ;  but  the 
court  held  that  there  was  a  mutual  credit 
between  the  bankrupt  and  Otte,  and  that, 
inasmuch  as  he  could  hare  set  off  his  de- 
mand on  the  estate  in  any  action  brought 
against  him,  the  defendant,  whom  he  had 
indemnified,  and  who  stood  in  his  place, 
might  do  so  also. 

The  next  decision  is  the  principal  one 
of  Rose  V.  Hartt  which  is  reported  in  the 
same  volume  with  Sheldon  v.  Rothichild^ 
the  Lord  C.J.(jt66«,  who  had  argue(J,when 
at  the  bar,  in  Smith  v.  Hodson,  delivering 
the  judgment,  which  was  one  of  the  last 
pronounced  by  that  distitiguished  judge. 
This  case  settled  the  law  upon  the  sub- 
ject ;  the  subsequent  decisions  turning  all 
of  them  on  the  applicability  of  the  rule, 
promulgated  in  Rose  v.  Hart,  to  particular 
states  of  fact.  In  ColUns  v.  Jones,  10  B. 
&  C.  777,  it  was  laid  down  by  Bayiey,  J., 
that,  **  whoever  takes  a  bUl,  fnust  be  con* 
Jtidered  as  giving  credit  to  the  acceptor  ;  and 
whoever  takes  a  note,  credit  to  the  drawer," 
See  also  Arbouin  v.  Tritlon,  Holr,  608 ; 
Edmeads  v.  Newman,  1  B.  h  C.  418.  In 
Belcher  v.  Lloyd,  10  Bingh.  316,  a  dis- 
tinction was  engrafted  on  the  above  rule ; 
namely,  that  the  holder  of  the  hill  or 
note,  to  be  within  the  statute,  must  not  be 
a  mere  agent  holding  it  for  the  benefit  of 
a  third  person.  In  that  case,  Maberly's 
assignees  sued  Lloyd  and  Co.,  acceptors 
of  a  bill  for  1,000/.,  drawn  by  the  Com- 
mercial Banking  Co.,  and  indorsed  to 
Maberly.  When  Maberly  became  bank- 
rupt, Lloyd  and  Co.  had  in  their  hands  a 
bill  for  760/.,  drawn  by  a  firm  in  which 
Maberly  was  'a  partner,  accepted  by  a 
firm  in  which  he  was  also  a  partner,  and 
indorsed  by  the  Commercial  Banking  Co. 
This  bill  became  due  on  the  6th  of  Janu- 
ary, the  day  on  which  Maberly  stopped 
payment,  whereupon  Lloyd  and  Co. 
protested  it ;  and  havi  ig  in  their  hands 
sufficient  assets  of  the  Commercial  Bank- 


ing Co.  to  discharge  it,  debited  the  com- 
pany with  the  amount,  and  sent  them 
the  protested  bill,  with  a  receipt  for  it. 
The  Commercial  Banking  Co.  sent  back 
the  bill,  requesting  Lloyd  and  Co.  to  set 
off  its  amount  against  their  own  accept- 
ance for  1,000/. ;  and  the  question  wa^, 
whether  they  had  a  right  to  do  so.  The 
court  held  not  **  Can  it  be  said/*  asked 
Mr.  J.  Bosanquet,  *'that  the  defend- 
ants are  creditors  of  Maberly,  and  hold 
the  bill  on  their  own  account  ?  If  not, 
and  if  they  hold  the  bill  as  mere  trustees 
for  the  Scotch  house,  as  such  trustees  they 
are  not  entitled  to  set  it  off  against  a  de- 
mand made  on  themselves  in  their  own 
right."  That  the  demands  in  respect 
of  which  a  set-off  is  claimed  must  be  in 
the  same  right,  is  established  by  several 
cases.  See  West  v.  Pryce,  2  Bingh.  555  ; 
Ex  parte  Whitehead,  1  G.  &  J.  39  ;  Stan- 
mforth  V.  Fellowes,  \  Marsh,  184.  Thus  in 
Grvom  v.  Medley,  3  Bingh.  N.  C.  138, 
where,  to  an  action  for  money  had  and 
received  to  the  use  of  the  assignees,  the 
defendant  pleaded  a  set-off  of  money  due 
to  him  from  the  bankrupt,  it  was  held  ill 
on  demurrer. 

A  very  remarkable  case  on  this  part  of 
the  banknipt  law  is  Easum  v.  Cato,  5  B. 
Sc  A.  861,  in  which  the  doctrine  of  mu- 
tual credit  has,  perhaps,  been  carried 
further  than  in  any  case  subsequent  to 
Rose  V.  Hart,  In  Easum  v.  Cato,  J.  S., 
being  desirous  of  making  a  shipment 
at  his  own  risk,  but  not  in  his  own  name, 
represented  to  the  merchants  through 
whom  the  shipment  was  to  be  made, 
that  the  goods  were  A.*s ;  and  pro- 
cured A.  to  write  to  them  to  insure,  and 
make  advances  on  the  goods,  which  was 
done.  J.  S.  having  become  a  bankrupt, 
it  was  held,  that  A.  might  recover  the 
proceeds  of  the  goods,  and  set  off  a  debt 
due  to  himself  from  J.  S.  in  an  action  for 
them  by  the  assignees.  The  nature  and 
extent  of  the  rule  laid  down  in  Rose  v. 
Hart  are  well  illustrated  by  the  two  cases 
of  Rose  v.  Sims,  1  B.  &  Ad.  621,  and  Gib- 
son  v.  Sell,  1  Bingh.  N.  C.  748 ;  in  the 
former  of  which  it  was  held,  that  an  agree- 
ment to  indorse  a  hill  of  exchange  did  not 
create  such  a  credit  as  the  statute  intends ; 
in  the  latter,  that  an  agreement  to  accept 
a  bill  did  create  such  a  credit.      These 
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cases  turned  on  the  distinction  between 
an  acceptance  which  creates  a  debt,  and 
an  indonement  which  creates  only  a  surety- 
ship. In  Hulme  v.  Mugglettone,  3  Mee  & 
Welsh.  30,  to  an  action  for  money  had 
and  receiTed  to  the  use  of  the  assignees  of 
John  Smith,  the  defendant  pleaded,  that 
before  notice  of  the  bankruptcy,  he  in- 
dorsed a  bill  for  Smith's  accommodation, 
and  discounted  another  for  him,  both  of 
which  he  was  obliged  to  take  up  after 
the  bankruptcy;  that  before  the  bank- 
ruptcy, Smith  lent  him  a  cheque,  the  pro- 
ceeds of  which  he  receired  after  the 
bankruptcy,  which  was  the  same  money 
now  sued  for,  and  against  which  he 
claimed  to  set  off  the  amount  of  the  dis- 
honoured bills.  The  court  held  the  plea 
good.  It  must  be  borne  in  mind,  that  any 
demand  proveable  under  the  fiat  may, 
by  the  express  words  of  the  statute,  be  set 
off.  The  history  of  this  head  of  the  bank- 
rupt laws  is  so  clearly,  and,  at  the  same 
time  briefly,  sketched  by  the  Lord  Chief 
Justice  T^tndal,  in  his  judgment  in  the 
case  of  Gibson  v.  Bell,  1  Bingh.  N.  C.  753, 
that  this  note  cannot  be  better  concluded 
than  by  extracting  it 

"  The  principle,"  said  his  lordship, 
"  which  the  bankrupt  laws  seem  to  have 
had  in  view,  from  the  earliest  time  to  the 
last  provisions  made  therein,  is  this,  that 
where  two  persons  have  dealt  with  each 
other  on  mutual  credit,  and  one  of  them 
becomes  bankrupt,  the  account  shall  be 
settled  between  them,  and  the  balance 
only  payable  on  either  side.  That  this 
was  the  practice  of  the  commissioners  of 
bankrupt,  long  before  any  statutory  provi- 
sion on  the  subject,  appears  clear  from  the 
two  earliest  decided  cases — Anonymous,  I 
Mod.215,  before  Lord  Chief  Justice  Xorth, 


and  Chapman  ▼.  Derby,  2  Vern.  117*  Tb« 
first  statute  which  made  any  express  pro- 
vision on  the  subject,  was  the  expired  sta- 
tute, 4  &  5  Anne,  c«  17.  By  that  statute  it 
was  enacted,  in  the  eleventh  section, '  that 
where  there  hath  been  mutual  credit  given 
between  the  bankrupt  and  any  debtor, 
and  the  accounts  are  open  and  unbalanced, 
it  shall  be  lawful  for  thecommisaoners,  or 
assignees,  to  adjust  the  account ;  and  the 
debtor  shall  not  be  compelled  to  pay 
more  than  shall  appear  to  be  due  on  such 
balance.'  This  provision  of  the  expired 
statute  of  Anne  is  re-enacted  in  the  twenty- 
eighth  section  of  5  G.  2,  c.  30,  with  some 
variation  in  the  expression  ;  that  section 
enacting,  that  'the  commissioners,  or 
assignees,  shall  state  the  account  between 
them,  and  one  debt  may  be  set  against 
another ;  and  what  shall  happen  to  be  due 
on  either  side,  on  the  balance  of  such 
accounts,  and  on  setting  such  debts  against 
one  another,  and  no  more,  shall  be  claim- 
ed, or  paid,  on  either  side  respectively.' 
This  statute  continued  in  force  until  the 
46  G.  3,  c.  135,  8.  3,  which  provides, 
that  where  there  hath  been  mutual  credit 
given,  or  mutual  debts  between  the  bank- 
rupt and  any  other  person, '  one  debt  or 
demand  may  be  set  against  the  other, 
notvrithstanding  any  secret  act  of  bank- 
ruptcy before  committed.'  The  same 
langruage  is  continued  in  the  last  statute,  6 
G.  4,  c  16.  So  that  from  the  earliest  prao* 
tice  to  the  latest  provision  by  statute,  the 
object  seems  to  have  been,  that  the  ac- 
count should  be  stated,  as  between  mer- 
chant and  merchant ;  and  that  whatever 
would  be  in  ordinary  practice  a  pecuni- 
ary item  in  such  account,  should  be  the 
subject  of  set-off." 
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rU/JSr.— 48  GEO.  8,  JT.  B. 

[rBPOBTBD  10  EAST,  109.] 

If  a  person  have  peculiar  means  of  knowing  afact^  and  nuAe 
a  declaration  or  written  entry  of  that  fact^  which  is  against 
his  interest  at  the  time^  it  is  evidence  of  the  fact  as  between 
third  persons  after  his  death.  And  therefore  an  entry  made 
by  a  man-midwife  who  had  delivered  a  woman  of  a  child  of 
his  having  done  so  on  a  certain  day^  referring  to  his  ledger^ 
in  which  he  had  made  a  charge  for  his  attendance^  which  was 
marked  as  paid,  is  evidence  upon  an  issue  as  to  the  age  ofsyjch 
child  at  the  time  of  his  afterwards  suffering  a  recovery. 

Upon  error  brought  to  reverse  a  recovery  suffered  by 
Wm.  Fowden,  the  younger,  of  certain  lands  in  the  county 
palatine  of  Chester,  of  which  he  claimed  to  be  first  tenant 
in  tail  under  indentures  of  the  16th  and  17th  of  December, 
176S,  it  appeared  that  the  premises  were  limited  in  remain^* 
der  to  the  first  son  of  the  body  of  Wm.  Fowden,  the  father, 
in  tail,  with  remainder  to  the  second  and  other  sons  in 
tail,  remainder  to  the  daughters  in  tail :  under  which  last 
limitation  the  plaintiff  Elizabeth  claimed,  in  default  of  heirs 
male  of  Wm.  Fowden  the  father,  as  heir  of  the  body  of 
Mary,  his  only  daughter.  The  record  set  forth  the  reco- 
very, which  was  of  the  session  at  Chester,  on  the  16th  of 
April,  29  G.  S,  and  appeared  to  have  been  acknowledged  at 
Macclesfield  on  the  15th  of  April,  1789,  and  that  an  affida- 
vit was  sworn  on  that  day  by  Wm.  Morley,  Wm.  Fowden, 
sen.,  and  Mary  the  wife  of  John  Orme,  in  which  Wm. 
Fowden,  sen.,  swore  '<  that  Wm.  Fowden  the  younger  was 
born  on  the  second  of  April,  1768,  but  that,  being  a  Protest- 
ant Dissenter,  no  entry  was  made  of  his  baptism  in  any 
register."    And  Mary  Orme  swore  that  she  was  aunt  to 
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Wm.  Fowden,  jun.,  and  well  remembered  that  he  was  born 
in  the  beginning  of  April,  and  before  the  15th  day  of  that 
month,  in  the  year  1768.'"  And  the  error  assigned  was, 
that  it  appeared  in  the  record,  &c.  that  Wm.  Fowden,  jun., 
on  Friday,  in  the  aforesaid  session  at  Chester,  appeared  by 
attorney  and  warranted  the  tenements,  &c.  to  E.  (the 
tenant),  &c. ;  but  that  Wm.  Fowden,  jun.,  was  then  an 
infant  within  the  age  of  twenty-one  years,  viz.,  twenty 
years  and  no  more.  And  on  joinder  in  error,  the  issue 
\ras,  "  Whether  Wm.  Fowden  the  younger,  at  the  time  of 
his  appearance  and  warranty,  and  voucher  to  warranty,  and 
also  at  the  time  of  the  giving  of  the  said  judgment  (of 
recovery)  was  an  infant  within  the  age  of  twenty-one  years, 
to  wit,  of  the  age  of  twenty  years  and  no  more.*' 

At  the  trial  at  Chester,  it  appeared  that  Wm.  Fowden, 
jun.,  died  on  the  31st  of  December,  1792,  having  before 
made  his  will,  and  Wm.  Fowden,  sen.,  the  father,  died  on 
the  20th  of  March,  1806;  but  Mary  Orme,  the  aunt,  was 
still  living,  and  examined  as  a  witness  by  the  defendant  in 
support  of  the  fact  as  sworn  to  in  her  affidavit ;   but  the 
accuracy  of  her  recollection  as  to  the  precise  day  of  her 
nephew's  birth  was  rendered   doubtful  by  circumstances 
which  came  out  upon  cross-examination.     And  on  the  part 
of  the  plaintiffs,  it  was,  amongst  other  things,  proved  by  a 
neighbour  that  Wm.  Fowden  the  father,  and  his  wife,  lived 
at  Bramhall,  where  William  the  son  was  born ;  that  it  was 
on  a  Friday.     That  he  was  desired  by  the  father  to  fetch 
Mr.  Hewitt,  the  man-midwife,  who  lived  at  Stockport,  about 
three  miles  and  a  half  distant :  the  witness,  however,  had 
occasion  to  go  elsewhere,  and  another  person  was  sent  to 
Mr.  Hewitt,  and  on  the  witnesses  return  the  same  evening, 
Mrs.  Fowden  was  brought  to  bed  of  a  son.     That  the  wife 
of  Richard  Fallows,  who  lived  half  a  mile  off,  was  also 
delivered  on  the  same  day.     The  person  who  was  sent  to 
Mr.  Hewitt's  corroborated  this  account,  and  knew  young 
Fallows  and  young  Fowden  as  they  grew  up,  who  appeared 
about  the  same  age.      Another  witness  also  proved  the 
birth  of  young  Fowden  on  a  Friday  (the  particular  day  of 
the  week  was  proved  by  reference  to  market  day  and  other 
collateral  circumstances  by  the  several  witnesses),  and  that 
he  saw  Mr.  Hewitt  at  Fowden*s  house.     Fallows,  the  son, 
also  proved  his  growing  up  with  Wm.  Fowden,  the  son ; 
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that  they  used  to  dispute  which  was  the  eldest;  but  they 
were  both  born  on  the  same  day;  and  he  had  been  told 
this  by  Fowden's  father  and  mother.  His  own  birth-day 
was  on  the  22d  of  April.  Other  witnesses  also  deposed  to 
the  same  effect  John  Hewitt  was  then  called,  the  son  of 
the  man- midwife  who  delivered  Mrs.  Fowden;  and  he 
proved  the  death  of  his  father  twenty  years  before,  and 
produced  certain  books  (on  which  the  question  of  evidence 
arose)  in  which  his  fiather  had  been  used  to  make  regular 
entries  of  all  matters  relating  to  his  business,  with  their 
dates,  immediately  on  his  return  home ;  and  the  entries  in 
question  were  proved  to  be  in  his  father's  handwriting. 
These  entries  were  tendered  in  evidence  to  show  the  pre- 
cise day  of  the  birth  of  Wm.  Fowden,  jun.  The  evidence 
was  objected  to ;  but  the  court  determined  to  receive  it, 
reserving  the  point.  The  entries  in  question  (which  were 
preceded  and  followed  in  order  of  time  by  others  of  the 
like^nature)  were  as  follow. 


«*  22  April,  1768. 
S8  (a).    Richard  Fallows's  wife.     Bramhall. 
har,  9,  mahUin :  cwnforcipe^  Sfc. 
paid." 


Filhu  circa  (a)  The  figimr 

38  referred  to 
the  ledger. 


Then  followed  in  the  same  page  the  entry  in  question, 
without  any  intervening  date. 

"V.    Wm.  Fowden,  junr*s.,  (i)  wife  79(c). 

JiUus  circa  hor.  8  post  nterid.  not,  Sfc.'" 


*'  Wm.  Fowden,  junr.,  1768. 

Aprilis  22.     Filius  natus^  S^c. 

Wife 16 

26th.  Haustuspurff 0  15 


1 
0 


Pd.  25th  Oct.  1768." 


2     1     1 


The  jury  found,  on  this  evidence,  that  Wm.  Fowden,  jun., 
who  suffered  the  recovery,  was  not  born  on  the  2d,  but  on 
the  22d  of  April,  1768. 


(6)Thisiruthe 
dengiuitioii  at 
that  time  of  the 
father  of  WiUiam 
Fowden,  Jan.,  in 
qnettion. 
(e)  These  figurea 
referred  to  the 
ledger,  the  entry 
in  which  follow*. 
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Topping  and  Yates  ahov^ed  cause  against  a  rale  for  a  new 
trial,  and  contended  that  the  entries  in  question,  proved  to 
be  in  the  handwriting  of  the  man-midwife,  and  to  have 
been  regularly  made  from  time  to  time  in  the  course  of  his 
business,  were  evidence  of  the  time  of  the  birth  of  Wm. 
Fowden,  the  son,  as  having  been  made  by  a  person  pos- 
sessing a  competent  knowledge  of  the  fact,  and  dischai^ing 
the  party  on  whom  he  had  a  claim  in  the  first  instance  for 
his  medical  attendance.  Similar  evidence  has  been  ad* 
(tt)2Stra.U29.  mitted  in  other  cases.     In  Warren  <L  Wehb  v.  GreenviUe^a) 

the  question  was,  Whether  there  had  been  a  surrender 
of  part  of  the  estate,  which  was  in  jointure  to  the  widow 
at  the  time  of  the  recovery  suffered  by  the  son,  tenant  in 
tail ;  without  which  there  was  no  good  tenant  to  the  pra^ 
cipe  for  that  part,  and  the  recovery  was  ineffectual  for  so 
much.  It  was  insisted  that  a  surrender  should  be  presumed 
(6)  The  trial  WM  at  that  distance  of  time  (&) ;  and  to  fortify  that  presumption, 
^  ^^^'  the  debt-book  of  the  family  attorney,  who  was  dead,  was 

produced,  v^herein  he  charged  so  much  for  suffering  the 
recovery,  including  several  items  for  drawing  and  engross- 
ing the  mother's  surrender :  all  which  charges  appeared  by 
the  book  to  have  been  paid.  And  this  was  held  to  be  good 
evidence,  after  the  death  of  the  attorney,  who,  if  living, 
might  have  been  examined  to  the  fact.  This  report  of  the 
case  is  in  the  main  confirmed,  as  to  this  point,  by  Lord 
(c)  2  Barr.  Momfield^  iu  Goodtitk  d,  Brydges  v.  The  Duke  ofChandos  (c) ; 
1071,2.  ^^  ^j^jg  addition,  that  a  receipt  had  been  given  upon  the 

bill,  which  contained  the  articles,  for  drawing  and  engross- 
ing the  surrender.     Though  Lord  Mansfield  seems  to  have 
thought  that  Sir  John  Strange  had  not  laid  sufficient  stress 
in  his  report  upon  the  presumption  arising  from  the  length 
of  time.     So  rentals,  or  steward^s  accounts,  with  payments 
(d)i2  Vin.Abr.  marked  on  them,  are  always  received  in  evidence  (^),  even 
ph'iafild'ur'  against  third  persons.       In  Herbert  v.  Tuckal  (e),  upon  a 
Barry  v.  Beb-    question,  whether  one  was  of  full  age  when  he  made  his 
lu^  5]\ ;  aAcT  wiU,  an  entry  made  by  his  father  in  an  almanack  of  the  day 
^'*fifiQ  ^*"^'*'  of  his  son's  birth,  was  allowed  by  the  court,  on  a  trial  at  bar, 
(e)  T.  Ray,  84.    to  be  Strong  evidence :  and  yet  that  was  no  question  of 

pedigree,  and  therefore  not  within  the  exception  which 
allows  the  hearsay  declarations  of  the  family  to  be  evidence 
in  such  cases,  any  more  than  the  declaration  of  a  father  as 
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to  the  phce  of  his  8on*8  birth,  which  was  rejected  as  evi- 
dence in  The  King  v.  The  Inhabitants  of  Erith  (a).  (a)  8  Eut,  539. 

Manley^  Serjt.,  and  John  WiUiams^  control. — The  ques- 
tion, whether  these  entries  be  evidence,  cannot  depend  on 
their  apparent  accuracy,  but  on  this :  whether  the  declara* 
tions  of  a  third  person,  by  parol  or  in  writing,  as  to  a  fact, 
which  may  be  supposed  to  have  been  within  his  knowledge 
at  the  time,  can«  after  his  death,  be  given  in  evidence, 
merely  because,  in  the  same  breath  or  writing,  he  admitted 
that  a  claim  of  his  own  respecting  such  fiict,  if  true,  had 
been  discharged.     Ever  since  the  case  of  The  King  v.  Eris^ 
tceU  (6),  it  has  been  considered  that  hearsay  is  not  evidence  (&)  3  Term  lUp. 
of  a  particular  fact,  except  in  proof  of  a  pedigree ;  and  that  ji^^  ^f^». 
exception  has  always  been  confined  to  the  strict  fact  in  issue  /rvsitfne,2  Eut, 
of  descent  or  primogeniture  in  proof  of  pedigree ;  and  has  question  ivu 
always  been  rejected  in  collateral  inquiries ;  as  of  the  place  ^"^1^  ■•*  *' 
of  birth,  upon  a  question  of  settlement,  in  7%«  King  v.  Erith. 
And  perhaps  the  case  of  Herbert  v.  Tteckalf  which  might 
have  been  a  question  between  the  heir  at  law  and  devisee, 
may  have  passed  as  a  question  of  pedigree,  without  advert- 
ing to  this  distinction.     Now  here  the  precise  fact  in  issue 
was,  '*  Whether  Wm.  Fowden,  the  younger,  at  the  time  of 
his  appearance  and  warranty,  &c.,  was  an  in&nt  within  the 
age  of  twenty-one  years  ?  "  &c.,  in  which  no  question  of 
pedigree  is  involved.     But  not  even  in  questions  of  pedi- 
gree have  the  declarations  of  any  others  than  members  of 
the  family  been  received  in  evidence;  and  the  evidence 
given  here  was  of  the  declaration  of   a  stranger;    for 
such  the    apothecary  must  be   taken    to  be.     The  ad- 
missibility, therefore,  of  the  evidence  stands  wholly  upon 
the  ground   that   the  entry  made    by   him,   taken  alto- 
gether, discharged  his  own  claim*    All  the  cases  on  this 
head  rest  upon  the  original  authority  of  Warren  d.  Webb  v. 
Gr€enmUe(c)9  which  by  the  explanation  afterwards  given  (c)28tim.n29. 
of  it  by  Lord  Mansfield (d)^  turned  mainly  upon  the  pre-  (d)inGoodHtle 
sumption  of  the  surrender  arising  from  li^se  of  time ;  and  ^c£^om% 
his  very  solicitude  to  explain  this  shows  that  he  was  not  so  Burr.  1072. 
well  satisfied  of  the  admissibility  of  the  entries  in  the  attor- 
ney's bill-book,  which  he  says  was  strongly  litigated ;  and 
he  concludes  his  observations  by  saying  that  Sir  J.  Strange's 
report  is  incorrect.     Both  in  Barrg  v.  Bebbington  {e)y  and  OjM Term  Rep. 
in  Stead  v.  Heaton  (f\  the  persons  whose  entries  were   (/) /6.  660. 
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given  in  evidence  had  in  the  first  instance  charged  them* 
selves  with  the  receipt  of  money,  for  which  they  were 
accountable  to  others,  to  whom  their  accounts  were  deli- 
vered; but  where  the  entries  of  the  receipt  of  rent  had 
been  made  by  the  owner  of  the  estate  himself,  as  in  Outram 

<a)5  Term  Rep.  V.  Morewoodlo)^  tlicy  wcre  held  not  be  evidence  even  to 

prove  the  identity  of  the  land  in  a  cause  between  other 
persons.     And  on  the  same  principle  Lord  Kenyan^  in  the 

(A)2E«p.  N.P.    case  of  Calvert  v.  The  Archbishop  of  Canterbury  {p)^  ruled 
^  that  an  entry  of  an  agreement  for  a  pair  of  horses,  made  in 

the  plaintiff's  books  by  his  servant,  who  was  dead,  was  not 
evidence  to  charge  the  defendant  for  the  hire  of  them, 
because  the  servant  did  not  thereby  charge  himself.  So 
this,  being  an  entry  made  merely  for  the  party^s  own  use, 
must  be  considered  as  res  inter  alios  acta*     The  case  of  Roe 

(c)  7  Emi,  279.  d.  Brtme  v.  Bowlings  (c)  went  on  a  different  ground ;  for 

there  the  letter  written  by  a  former  steward  of  the  estate 
to  the  then  tenant  for  life,  containing  a  particular  of  the 
ancient  rents,  &c.  was  by  him  handed  down  amongst  the 
muniments  of  the  estate  to  the  succeeding  tenant  for  life, 
and  preserved  by  each  against  his  own  interest^  as  an  au- 
thentic document;  and  on  this  ground  it  was  held  to  be 
evidence  of  the  ancient  rent  against  the  lessee  of  the  last 
tenant  for  life,  by  whose  acknowledgment  of  the  fact  such 
lessee  was  bound.  They  also  noticed  that  the  apotliecary's 
discharge  of  his  demand  was  not  made  upon  the  entry  as  to 
the  time  of  the  child^s  birth,  but  only  in  the  ledger  to  which 
the  entry  referred.  And  they  observed  upon  the  danger- 
ous consequence  of  introducing  a  laxity  in  the  rules  of  evi- 
dence by  extending  the  exceptions  of  hearsay  evidence  of 
particular  facts  beyond  the  strict  question  of  pedigree,  and 
that  class  of  cases  where  entries  had  been  made  by  stewards 
and  such  like,  to  charge  themselves  in  account  with  the 
payment  over  of  sums  they  had  received  in  right  of  others, 
to  whom  those  accounts  were  delivered. 

Lord  EUenboroughy  C.  J. — I  should  be  extremely  sorry  if 
any  thing  fell  from  the  court  upon  this  occasion,  which 
would  in  any  degree  break  in  upon  those  sound  rules  of 
evidence  which  have  been  established  for  the  security  of 
life,  liberty,  and  property ;  but  in  declaring  our  opinion 
upon  the  admissibility  of  the  evidence  in  question,  we  shall 
lay  down  no  rule  which  can  induce  such  ruinous  conse- 
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quenceSy  nor  go  beyond  the  limits  of  those  cases  which  have 
been  often  recognized,  beginning  with  that  of  fVarren  v. 
Greenville.  The  question  is,  whether  the  books  of  a  man* 
midwife,  attending  upon  a  woman  at  the  time  of  her  deli- 
very, and  making  charges  for  such  his  attendance,  which  he 
thereby  acknowledges  to  have  been  paid,  are  evidence  of 
the  time  of  the  birth  of  the  son,  as  noted  in  those  entries  ? 
That  the  books  would  be  evidence  in  themselves,  as  record- 
ing this  event  of  the  birth,  and  other  similar  events,  in  the 
course  of  his  attendance  on  his  patients,  at  the  several  times 
when  they  took  place,  I  am  by  no  means  prepared  to  say* 
Nor  is  my  opinion  in  this  case  formed  with  reference  to  the 
declarations  of  parents,  &c.  received  in  evidence,  as  to  the 
birth  or  time  of  the  birth  of  their  children.  But  I  think 
the  evidence  here  was  properly  admitted,  upon  the  broad 
principle  on  which  receivers'*  books  have  been  admitted; 
namely,  that  the  entry  made  was  in  prejudice  of  the  party 
making  it.  In  the  case  of  the  receiver,  he  charges  himself 
to  account  for  so  much  to  his  employer.  In  this  case,  the 
party  repelled  by  his  entry  a  claim  which  he  would  other- 
wise have  had  upon  the  other  for  work  performed,  and  me- 
dicines furnished  to  the  wife ;  and  the  period  of  her  delivery 
is  the  time  for  which  the  former  charge  is  made,  the  date 
of  which  is  the  22d  of  April;  when,  it  appears  by  other 
evidence,  that  the  man-midwife  was  in  fact  attending  at  the 
house  of  Wm.  Fowden.  If  this  entry  had  been  produced 
when  the  party  was  making  a  claim  for  his  attendance,  it 
would  have  been  evidence  against  him,  that  his  claim  was 
satisfied.  It  is  idle  to  say  that  the  word  paid  only  shall  be 
admitted  in  evidence,  without  the  context,  which  explains 
to  what  it  refers  :  we  must  therefore  look  to  the  rest  of 
the  entry,  to  see  what  the  demand  was,  which  he  thereby 
admitted  to  be  discharged.  By  the  reference  to  the  ledger, 
the  entry  there  is  virtually  incorporated  with  and  made  a  part 
of  the  other  entry  of  which  it  is  explanatory.  So  far,  there- 
fore, the  case  of  IVarren  v.  Greenville^  if  it  be  law,  is  an 
authority  in  point  to  the  present  case.  But  it  is  supposed 
that,  after  the  evidence  of  the  solicitor's  book  there  had 
been  received,  the  court  had  repented  of  their  decision, 
and  put  the  case  to  the  jury  entirely  on  the  presumption 
of  a  surrender  from  length  of  time.  But  how  does  that 
appear,   either   upon  the   report  in  Strange^  or  by  what 
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fell  from  Lord  Mansfield^  in  the  case  in  Burrow  ?  War-^ 
ren  v.  Greenville  was  decided  in  the  year  1740,  about  forty 
years  after  the  time  when  it  was  insisted  that  the  surrender 
should  be  presumed  to  haye  been  made.  And  to  fortify 
that  presumption,  the  report  says  that  the  defendant  offered 
the  attorney's  debt-book  in  evidence,  containing  charges 
for  drawing  and  engrossing  the  surrender,  which  it  appeared 
by  the  book  were  paid.  This  evidence  was  objected  tO| 
but  allowed  by  the  court,  who  thought  it  material,  upon  the 
inquiry  into  the  reasonableness  of  presuming  a  surrender, 
and  not  to  be  suspected  to  be  done  for  this  purpose.  The 
entries  were  read  accordingly.  But  the  court  afterwards 
declared,  ^^  that  without  that  circumstance,  they  would  have 
presumed  a  surrender;  and  desired  it  might  be  noticed  that 
they  did  not  require  any  evidence  to  fortify  the  presump- 
tion after  such  a  length  of  time.^'  Now  what  is  the  fair 
inference  to  be  collected  from  that  report  ?  Not  that 
the  court  doubted  at  all  whether  the  evidence  of  the  entries 
in  the  book  had  been  properly  received ;  but  that  they  were 
afraid  that  by  fortifying  and  buttressing  up,  by  this  further 
evidence,  a  presumption  so  strong,  from  the  mere  lapse  of  time 
they  might  be  supposed  to  have  weakened  that  presump- 
tion ;  which  they  wished  to  guard  against  And  this  is  in 
substance  the  account  which  Lord  Mansfield  himself  gives 
of  that  decision  in  the  case  in  Burrow.  But  he  also  states 
that  the  point  of  evidence  was  strongly  litigated;  which 
shows  that  it  did  not  pass  without  much  discussion  and 
consideration :  and  his  account  of  the  fact  there  given  in 
evidence,  so  far  from  showing  the  report  to  be  incorrect,  is 
a  strong  confirmation  of  it  in  the  material  circumstance. 
Here  it  appears  distinctly  from  other  evidence  that  there 
was  the  work  done  for  which  the  charge  was  made ;  for  the 
man-midwife  was  sent  for  by  the  father,  and  he  attended  at 
the  house  on  the  day  when  the  mother  was  delivered ;  and 
the  discharge  in  the  book,  in  his  own  handwriting,  repels 
the  claim  which  he  would  otherwise  have  had  against  the 
father  from  the  rest  of  the  evidence  as  it  now  appears. 
Therefore  the  entry  made  by  the  party  was  to  his  own 
immediate  prejudice,  when  he  had  not  only  no  interest  to 
make  it,  if  it  were  not  true,  but  he  had  an  interest  the  other 
way,  not  to  discharge  a  claim  which  it  appears  from  other 
evidence  that  he  had.     The  evidence,  therefore,  in  this 
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case  was  properly  received,  as  well  upon  the  authority  of 
the  case  of  Warren  t.  GremviUe  as  upon  principle. 

Chro$e^  J. — General  rules  of  evidence  are  of  the  greatest 
consequence ;  for  either  admitting  evidence  of  a  fact  when 
it  should  be  exdoded,  or  rejecting  it  when  it  ought  to  be 
admitted,  would  shake  the  security  of  all  property :  the  right 
decision,  therefore,  of  every  case  of  this  sort  is  of  great  im- 
portance. But  it  is  very  difficult  sometimes  to  distinguish 
the  nice  shades  of  difference  between  cases  of  this  descrip- 
tion ;  and  therefore  I  am  always  glad  to  find  an  express 
authority  on  which  I  can  set  my  foot  The  case  of  Warren 
d,  Webb  V.  OreenviUe  is  of  that  sort,  which  ought  not  now 
to  be  called  in  doubt,  having  been  confirmed  in  the  subse^ 
quent  case  by  Lord  Mamfidd^  and  since  that  again  by  this 
court*  Relying,  therefore,  upon  the  authority,  which  ap- 
plies most  strongly  to  this  case,  I  think  the  evidence  was 
rightly  admitted*  And  even  without  the  entries,  I  think 
there  was  evidence  sufficient  to  find  the  verdict  which  has 
been  given,  though  those  entries  put  the  matter  out  of  all 
question. 

Le  Blanc^  J. — On  inquiring  into  the  truth  of  feicts  which 
happened  a  long  time  ago,  the  courts  have  varied  from  the 
strict  rules  of  evidence  applicable  to  facts  of  the  same 
description  happening  in  modern  times,  because  of  the 
difficulty  or  impossibility,  by  lapse  of  time,  of  proving  those 
facts  in  the  ordinary  way  by  living  witnesses.  On  this 
ground,  hearsay  and  reputation  (which  latter  is  no  other 
than  the  hearsay  of  those  who  may  be  supposed  to  have 
been  acquainted  with  the  fact,  handed  down  from  one  to 
another),  have  been  admitted  as  evidence  in  particular  cases* 
On  that  principle  stands  the  evidence  in  cases  of  pedigree, 
of  declarations  of  the  &mily  who  are  dead,  or  of  monu- 
mental inscriptions,  or  of  entries  made  by  them  in  family 
bibles.  The  like  evidence  has  been  admitted  in  other 
cases,  where  the  court  were  satisfied  that  the  person  whose 
written  entry  or  hearsay  was  offered  in  evidence  had  no 
interest  in  falsifying  the  fact,  but,  on  the  contrary,  had  an 
interest  against  his  declaration  or  written  entry;  as  in 
the  case  of  receivers*  books.  1  do  not  mean  to  give  any 
opinion  as  to  the  mere  declarations  or  written  entries  of  a 
midwife  who  is  dead,  respecting  the  time  of  a  person's  birth, 
being  made  of  a  matter  peculiarly  within  the  knowledge 
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of  such  a  person :  it  is  not  neoessarjr  now  to  detennine  that 
question;  bat  I  would  not  be  bound  at  present  to  say  that 
they  are  not  evidence.  But  here  the  entries  were  made  by 
a  person  who,  sofiir  from  having  any  interest  to  make  them, 
had  an  interest  the  other  way :  and  such  entries  against  the 
interest  of  the  party  making  them,  are  clearly  evidence  of 
the  fiu^t  stated,  on  the  authority  of  the  case  of  Warren  v. 
Greenvi/le,  and  of  all  those  cases  where  the  books  of  receivers 
have  been  admitted.  I  understand  the  expressions  used  by 
Sir  John  Strange,  in  his  report  of  that  case,  very  differently 
from  what  they  have  been  argued  to  mean.  There  was  a 
presumption  there  of  a  surrender  from  the  circumstances  of 
the  case,  and  from  length  of  time ;  and  besides  that  pre- 
sumption so  arising,  there  was  a  oon6rmation  of  it  by  the 
entry  in  question.  The  court  only  said  that  there  was  suf- 
ficient to  presume  the  surrender,  without  the  evidence  of 
the  entry;  but  not  that  they  had  any  doubt  that  the  entry 
was  evidence.  And  this  account  of  it  is,  I  think,  confirmed 
by  Lord  Mamfijddy  in  the  case  in  Burrow  ;  who  says  that 
the  point  was  much  debated,  and  explains  the  observation 
made  by  Sir  John  Strange  at  the  conclusion  of  his  report 
Then  I  cannot  distinguish  this  from  the  case  of  Warren  v. 
Greenville^  nor  from  those  of  receivers'  accounts,  nor  from 
Roe  d.  Brune  v.  Rawlins.  The  reasons  given  for  admitting 
the  evidence  in  the  latter  case,  apply  also  to  the  present, 
though  I  think  in  a  much  stronger  degree.  And  I  cannot 
agree  to  distinguish  the  entry  from  the  ledger  in  favour  of 
the  objection  ;  for  in  the  ledger,  in  which  Hewitt  discharges 
his  claim,  the  date  is  mentioned:  but  at  any  rate  that  is  not 
weakened  by  its  correspondence  with  the  other  entry. 

BayUy^  J. — This  was  no  officious  entry  made  by  one  who 
had  no  concern  in  the  transaction :  he  had  no  interest  in 
making  it:  and  as  he  thereby  discharged  an  individual 
against  whom  he  would  otherwise  have  had  a  claim,  I  think 
the  entry  was  evidence  by  all  the  authorities.  There  were 
two  entries  read,  the  one  following  the  other,  without  any 
intervening  date ;  the  first  of  these,  relating  to  Fallows,  is 
dated  the  22d  of  April,  1768 ;  and  this  is  marked  as  paid: 
the  next,  as  to  Fowden,  is  not  stated  there  to  be  paid ;  but 
it  refers  to  a  particular  page  in  the  ledger,  where  the  charge 
against  Fowden  is  made,  including  items,  one  of  which  is  for 
delivering  his  wife,  corresponding  in  date  with  the  former 
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entry;  and  there  he  states  himself  to  have  been  paid  for  his 
work  and  medicines.     Therefore,  if  he  had  brought  an 
action  for  his  work,  and  had  received  notice  to  produce  his 
books,  this  entry  would  have  discharged  the  father.     Now 
all  the  cases  agree,  that  a  written  entry,  by  which  a  man 
discharges  another  of  a  claim  which  he  had  against  him,  or 
charges  himself  with  a  debt  to  another,  is  evidence  of  the 
feet  which  he  so  admits  against  himself,  there  being  no 
interest  of  his  own  to  advance  by  such  entry.     In  Outram 
V.  Marewood  the  entry  made  was  for  the  party's  own  inte- 
rest who  made  it;  for  he  entered  the  receipt  of  rent  from 
another  person ;  therefore,  if  that  had  been  evidence  for 
him,  or  for  those  claiming  under  him,  it  would  have  been 
furnishing  evidence  for  himself  of  a  right  to  the  estate. 
But  the  principle  to  be  drawn  from  all  the  cases,  beginning 
with  Wcarren  v.  GreenviUe  down  to  Roe  v.  Rawlijigs^  is,  that 
if  a  person  have  peculiar  means  of  knowing  a  fact,  and 
make  a  declaration  of  that  fact,  which  is  against  his  inte- 
rest, it  is  clearly  evidence  after  his  death,  if  he  could  have 
been  examined  to  it  in  his  lifetime.     And  that  principle 
has  been  constantly  acted  upon  in  the  case  of  receivers^ 
accounts. 

Rule  discharged. 


In  Price  v.  Lord  Torrington,  ante^  vol.  i. 
139,  and  the  cases  which  are  collected  in 
the  note  to  it,  the  entries,  it  will  be  re- 
membered, were  received  upon  the  ground, 
that  they  were  entries  made  by  a  person 
having  knowledge  of  the  fact>  entered 
contemporaneously  therewith,  and  m  a 
eonrie  of  butineas.  Higham  v.  Ridgivay 
belongs  to  a  different  class  of  cases,  those, 
namely,  in  which  the  entry  has  been  re* 
ceived,  because  agamtt  the  interest  of  the 
party  making  it  That  this  is  a  good 
reason  for  admitting  an  entry  made  by  a 
person  deceased  to  be  evidence,  numerous 
decisions  have  established  beyond  all  con- 
troversy ;  and  that  this  was  the  ground 
on  which  Higham  v.  Ridgway  was  decided, 
is  clear,  from  the  expressions  of  Le  Blanc, 
J.,  who  expressly  guards  himself  from  the 
supposition  that  he  was  delivering  any 
opinion  on  the  question  whether  the 
entries  would  have  been  receivable  merely 

VOL    II. 


on  the  ground  that  they  were  made  by  a 
person  having  peculiar  means  of  know- 
ledge. 

Another  observation  which  may  be 
made  on  the  facts  of  Higham  v.  Ridgway 
is,  that  though  the  entry  certainly  bore 
testimony  to  the  creation  of  the  very 
charge  of  which  it  showed  the  subsequent 
liquidation,  and  was,  therefore.^  not  only 
an  entry  agairut  Hewitt's  interest,  so  far 
as  it  shewed  payment,  but  also  an  entry 
for  his  interest,  so  far  as  it  showed  work 
and  labour  done,  for  which  he  was  en- 
titled to  be  paid ;  still  we  must  not  infer, 
that  an  entry,  being  itself  the  only  evi- 
dence of  the  creation  of  the  charge  of 
which  it  shows  the  payment,  would  be 
admiuihle  in  evidence.  Indeed  Doe  d. 
Gallop  V.  Vowlei,  1  Moo.  &  Rob.  261, 
appears  to  be  an  express  authority  that 
such  an  entry  would  not  be  admissible. 
In  Higham,  v.  Ridgway,  there  was,  as  will 
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be  seen,  abundance  of  proof,  by  wUnesses^ 
that   Hewitt  was  realU  called  in,  and 
really  delivered    Mrs.  Fowden,  so  that 
the  parol  evidence  showed  clearly,  that  a 
debt  was  due  to  him,  and  the  only  new 
facts  introduced  by  the  entry  were  the 
date  and   the   discharge   of  it.     Doe  v. 
Vowles,  was  an  ejectment  prior  to  3  &  4 
W.  4,  c.  27,  the  lessor  of  the  plaintiff  was 
the  representative  of  a  mortgagee,  and 
the  question  was,  whether  the  possession 
of  the  defendant  had  been  adverse  to  his 
title  for  the  last  twenty  years.     To  prove 
that  it  had  not  been  so,  the  lessor  of  the 
plaintiff  proposed  to  show  that  the  mort- 
gagee had  repaired  the  premises  while  in 
defendant's  occupation,  and  for  this  pur- 
pose he  produced  a  bill  for  the  repmn, 
wUfi  a  recent  for  the  amount  of  U^  \n  the 
handwriting  of  a  deceased  carpenter,  and 
which  had  been  found  among  the  mortga- 
gee's papers.     It  was  objected  to  the  re- 
ception of  this  in  evidence,  that  it  was 
not  an  entry  against  the  interest  of  the 
carpenter ;  since,  though  it  showed  that 
his  demand  had  been  paid,  it  was  also 
the  only  evidence  that  such  a  demand  ever 
had  existed.   The  counsel  for  the  plaintiff 
cited  Higham  v.  Ridgway;  hui  LUtledale,  J., 
rejected  the  evidence,  saying, "  The  cases 
have  gone  quite  far  enough ;  there  would 
be  no  limit  if  such  a  paper  as  this  were  ad- 
mitted."    Lord  Ellenborough,  in  the  prin- 
cipal case,  seems  to  iiave  pointed  at  this 
distinction,  when  he  remarked,  "  Here  it 
appears  distinctly  ^om  other  evidence,  that 
there  was  the  work  done  for  which  the 
charge  was  made ;   for  the  man-midwife 
was  sent  for  by  the  father,  and  he  attended 
at  the  house  on  the  day  when  the  mother 
was  delivered  ;  and  the  discharge  in  the 
book,  in  his  own  handwriting,  repels  the 
claim  which  he  would  otherwise  have  had 
against   the  father  from  the  rest  of  the 
evidence  as  it  now  appears."     And  cer- 
tainly, the  distinction  is  not  an  unreason- 
able one,  for  when  it  has  been  proved,  by 
other    unsuspicious  evidence,    that  that 
part  of  the  entry  which  makes  in  favour  of 
the  writer,  is  no  more  than  a  true  and 
honest  statement,  no  mind  can  hesitate 
in  coming  to  the  conclusion,   that  that 
part  which  is  at  variance  with  his  interest 
is  equally  so,  though,  while  the  part  which 
militates  in  the  writer's  own  favour  stood 


unconfirmed,  suspicions  might  have  been 
conceived,  that  the  whole  statement  was 
a  fiction. 

The  qualification  appended  in  the  text 
by  Btyley,  J.,  to  the  general  rule  as  to 
the  admissibility  of  entries  against  in- 
terest, contained  in  the  words  "  if  he 
(t.  e.  the  party  making  the  entry)  could 
have  been  examined  in  his  life-time,"  was 
disapproved  of  in  Short  v.  Lee,  2  Jac.  6c 
Walk.  489 ;  and  in  Gleadow  v.  Atki$i,  1 
Cr.  &  Mee,  424,  where  the  same  learned 
judge,  then  a  baron  in  the  Exchequer, 
stated,  that  he  had  great  doubts  if  he  ever 
used  the  qualification:  **  My  reason," 
said  the  learned  baron,  **  for  doubting, 
whether  I  used  the  expression,  is  this, 
that  having  at  that  time  abstracted  RoeY. 
Raw&ngs,  and  having  that  abstract  before 
me  when  I  was  giving  my  opinion,  I  was 
not  likely  to  have  introduced  a  qualification 
not  warranted  by  that  decision.  My  entry 
of  the  case  of  Roe  v.  Rawlings,  in  my 
own  note- book,  was,  that  the  declaration 
of  a  person  who  has  peculiarly  the  means 
of  knowing  a  fiict,  and  has  no  interest  in 
mis-stating  it,  is  admissible,  after  hb 
death,  to  prove  that  fact ;  and  a  fortiori 
would  it  be  admissible,  if  the  fact  were 
agunst  his  interest  ?  When  I  afterwards 
came  to  abridge  Higham  v.  Ridgway,  I 
find  that  I  made  the  following  entry — *  An 
entry  by  a  man  who  is  dead  will  be 
evidence  as  to  strangers  if  it  relates  to  a 
fact  peculiarly  within  his  knowledge,  if  he 
had  no  interest  in  misrepresenting  it ;  or 
if  the  entry  either  charge  him  with  the 
receipt  of  money  for  a  third  person,  or 
import  that  a  debt,  which  would  other- 
wise be  due  to  him,  is  paid.' — There  is 
not  a  single  syllable  in  that  entry  as  to 
the  qualification,  that  he  could  be  ex- 
amined in  his  life-time. 

Although  the  above  extract  of  Sir  John 
Bayley  states  three  points  as  having  been 
involved  in  Higham  v.  Ridgway : — 1. 
The  admissibility  of  an  entry  made  by  a 
person  who  had  no  interest  to  misrepresent 
of  a  fact  peculiarly  within  his  knowledge. 
2.  That  of  an  entry  charging  the  maker 
with  receipt  of  money  from  a  third  person ; 
and,  3,  that  of  an  entry  importing  that  a 
debt,  which  would  be  otherwise  due  to  the 
maker,  is  paid  :  it  certainly  does  not  ap- 
pear that  the  other  judges  considered  that 
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they  were  eitabliibtiig  the  first  of  the 
above  three  propositions.  On  the  con- 
trary, Lord  EUenborough  remarks,  "  That 
the  books  would  be  evidence  in  them- 
selves, as  recording  this  event  of  the  birth, 
and  other  similar  events  in  the  course  of 
his  attendance  on  his  patients  at  the  seve- 
lal  times  that  they  took  place,  I  am  by  no 
means  prepared  to  say.  But  I  think  the 
evidence  here  was  properly  admitted,  on 
the  broad  principle  on  which  receivers' 
books  have  been  admitted,  namely,  thai 
the  entry  made  woMtn  prejudice  of  the  party 
making  U^*  and  Le  Blanc,  J.  says,  "  I  do 
not  mean  to  g:ive  any  opinion  as  to  the 
mere  declarations  or  written  entries  of  a 
midwife,  who  is  dead,  respecting  the  time 
of  a  person's  birth,  being  made  of  matter 
peculiarly  within  the  knowledge  of  such  a 
person.  It  is  not  necessary  now  to  deter- 
mine that  question.  But  I  would  not  be 
bound  at  present  to  say  that  they  are  not 
evidence.  But  here,  the  entries  were 
made  by  a  person  who,  so  far  from  having 
any  interest  to  make  them,  had  a  strong 
interest  the  other  way  ;  and  such  enrnes 
agauut  the  inlerest  of  the  party  making  them, 
are  clearly  evidence  of  the  fact  stated,  &c.*' 
The  reader,  if  desirous  of  inquiring  further 
into  the  admissibility  of  entries  by  a  per- 
son having  peculiar  means  of  knowledge, 
may  consult  Markt  v.  Lahect  3  Bing.  N.C. 
420 ;  and  Price  v.  Lord  Torrington,  ante, 
vol.  i.,p.  139. 

Very  many  cases  have  occurred  since 
the  decision  of  Higham  v.  Ridgway,  in 
which  declarations  and  entries  by  persons 
deceased,  have  been  received  in  evidence 
as  against  nUerett.  See  Spiers  v.  Morris, 
9  Biogh.,  687,  where  entries  by  an  execu- 
tor, of  his  receipts  as  executor,  of  the  rent 
of  lands,  in  which  he  had  himself  a  remote 
interest,  were  received  in  evidence.  For 
other  instances  in  which  entries  made 
by  persons  charging  themselves  with  the 
receipt  of  money  for  which  they  were 
accountable,  have  been  admitted,  see 
WUmarsh  v.  George,  6  B.  &  C,  556,  3 
M.  &  R.,  42 ;  Dean  and  Chap,  of  Ely  v. 
Caldeeott,  7  Bingh.,  433  ;  ShoH  v.  Lee,  2 
Jac.  and  W.,  464  ;  Stead  v.  Heaton,  4 
T.  R.,  669,  cited  in  the  text  of  the  prin- 
cipal case,  BuUen  v.  ATUchell,  2  Price 
413  'y  Doe  V.  Cartwright,  R.  &  M.,  62. 
In  Middleton  v.  Melton,  10  B.  &  C,  317, 


the  entry  by  a  deceased  collector  of  taxes, 
of  monies  received  by  him,  made  in  a  book 
which  he  kept  for  his  own  private  conve- 
nience, was  held  good  evidence  against 
his  surety,  though  the  persons  from  whom 
he  received  the  money  were  alive,  and 
might  have  been  called  as  witnesses.  It 
was  contended  at  the  bar,  that  a  collector's 
entries  would  only  be  admissible  when 
made  in  a  public  book  which  it  was  part 
of  his  duty  to  keep  in  the  course  of  busi- 
ness ;  a  distinction  countenanced  hyGoss 
V.  Wat&ngton,  3  B.  &  B.,  132.  The 
rule  was,  however,  established  to  its  ut- 
most extent,  **  that**  (to  use  the  words  of 
Parke,  J.)  "  an  entry  made  by  a  party  cog- 
nizant of  a  fact,  and  having  no  interest  to 
make  a  false  entry,  whereby  he  charges 
himselfwith  the  receipt  ofa  sum  of  money, 
is  evidence  in  fact  of  the  receipt  of  such 
money."  And  it  was  further  held  to 
make  no  difference  that  the  entry  in  the 
private  book  was  intended  only  as  a  pre- 
liminary to  an  entry  in  a  public  one-  In 
Gleadow  v.  Atkin,  1  C.  &  Mee,  42:), 
Bayley  B.,  adverting  to  Middleton  v.  Mel^ 
ton,  says  **  you  are  aware  of  Middleton  v. 
Melton,  I  think,  that  lays  this  down  as  a 
general  proposition,  that  an  entry  by  a 
man  against  his  own  interest,  is  evidence 
against  all  the  world." 

It  was  stated  in  the  commencement  of 
this  note,  that  it  would  appear  to  fol* 
low,  from  the  decision  in  Doe  v.  Vowlett 
1  Moo.  &  Rob.,  261,  coupled  with  Lord 
Ellenborough's  observations  in  the  princi- 
pal case,  that  an  entry  is  not  admissible, 
as  against  interest,  in  which  a  man  acknow- 
ledges the  discharge  of  a  debt,  of  the 
existence  of  which  there  is  no  evidence, 
save  from  the  entry.  The  same  rule, 
however,  does  not  necessarily  apply  to 
the  case  of  a  receiver  charging  himself 
with  money  on  one  side  of  an  account,  and 
discharging  himself  upon  the  other.  It  is 
true,  indeed,  that  one  part  of  the  entry  is 
for  his  benefit.  Still  he  does  not  entitle 
himself  to  anything  positive,  as  in  the 
former  case  ;  and  if  he  strike  a  balance 
against  himself,  at  the  foot  of  the  account, 
and  acknowledge  that  balance  to  be  un- 
paid, the  result  of  the  whole  is  clearly  to 
his  disadvantage  But  even  if  the  balance 
appear  to  be  paid,  the  case  will  not  be 
like  that  of  Doe  v.  Vowlet ;  since,  in  an 
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action  brougrht  against  the  receiver  by  his 
employer,  the  entry  would  be  evidence 
against  him,  and  the  jury  might,  if  they 
thought  proper,  or  if  evidence  tending  to 
that  conclusion  were  produced,  believe 
the  part  in  which  he  charged  himself  with 
the  receipt  of  monies,  and  disbelieve  the 
part  which  went  in  his  discharge.  Where- 
as in  Doe  v.  Vowlet^  it  would  have  been 
Impossible  to  use  that  part  of  the  entry 
which  militated  to  the  disadvantage  of  the 
tradesman,  without  first  positively  admit- 
ting that  which  was  for  his  advantage, 
inasmuch  as  the  receipt  assumes  the  exist- 
ence of  the  debt  admitted  therein  to 
have  been  received.  The  question  as  to 
the  admissibility  of  such  an  account  was 
discussed  in  Doe  d.  Teynham  v.  Tyler,  6 
Bingh.  .561.  But  it  had  previously  received 
an  express  decision  during  the  trial  of  the 
gp'eat  case  of  Rome  y.Brenton:  the  point  for 
which  that  case  is  now  cited  appears  in  the 
report  of  Messrs.  Manning  and  Ryland, 
vol.  3,  p.  267.  It  arose  as  follows  :  Ste- 
phen Pearce,  a  witness,  proved  that  his 
father  was  toller  to  the  Lemon  family  ;  his 
memory  did  not  go  back  so  far  as  1 765, 
but  he  produced  a  book  in  his  father*s 
handwriting,  of  that  year,  containing  a 
debtor  and  creditor  account  of  receipts  of 
tolls,  and  said  that  as  far  back  as  his  re- 
collection went  his  father  used  to  keep 
similar  books.  Sir  James  Scarlett  pro- 
posed to  put  in  this  toll  book,  to  which 
Brougham  objected,  arguing  that  "  where 
a  man  charges  himself  with  the  receipt  of 
money,  that  is  taken  to  be  evidence  against 
him,  because  it  is  a  declaration  in  writing 
against  his  own  interest,  and  it  is  not  to 
be  presumed  that  a  person  would  make 
such  a  statement  unless  it  were  true.  But 
suppose  there  is,  in  part  of  the  same  docu- 
ment in  which  the  charge  appears,  a  dis- 
charge also  which  squares  the  account,  or 
perhaps  leaves  a  balance  in  his  favour; 
then,  taking  the  whole  together,  charge 
and  discharge,  both  sides  of  the  account, 
the  reason  fails,  because  it  is  no  longer  a 
declaration  by  a  party  against  Ms  own 
interest,  it  may  be  a  declaration ^r  /lis  own 
uterest. 

Liitledale,  J.  A  man  is  not  likely  to 
charge  himself  for  the  purpose  of  getting 
a  discharge. 

Lord  Tenterden,  C.  J.  *'  Almost  all  the 


accounts  that  are  produced  are  arcoonti 
on  both  sides.  That  objection  would  go 
to  the  very  root  of  that  sort  of  evidence.** 
There  are  a  variety  of  other  cases  in 
which  the  entries  or  other  declarations  of 
deceased  persons  against  their  own  inte- 
rest have  been  held  evidence  as  between 
strangers.  See,  for  example,  Ivat  v.  Finch^ 
1  Taunt.  141,  where,  in  an  issue  between 
A.  &  B.  whether  C.  died  possessed  of  cer-> 
tain  property,  her  declaration  that  she  had 
assigned  it  to  A.  was  held  admissible.  In 
Peaceable  d.  Uncle  v.  Watson,  4  Taunt  16, 
the  declarations  of  a  deceased  occupier  of 
land  were  held  admissible  to  show  of 
whom  he  held  it  "  Possession,"  Lord 
Mansfield,  C.  J.,  "  is  primd  facie  evidence 
of  seisin  in  fee  simple  :  the  declaration  of 
the  possessor,  that  he  is  tenant  to  another, 
makes  most  strongly  against  his  own  inter- 
est.*' S.  P.  Doe  d.  Marjaribanks  v.  Green, 
6ow.  227 ;  see  Doe  v.  Jones,  I  Campb. 
867  ;  Davies  v.  Pearce,  2  T.R.,  53 ;  HoU 
loway  V.  Rakes,  2  T.R.,  55.  So  of  a  de- 
claration by  a  deceased  owner  of  land,  that 
his  land  does  not  extend  beyond  a  particu- 
lar limit,  accompanied  by  an  act  of  forbear- 
ance to  transgress  such  limit  Stanley  v. 
White,  14  5a8t  332,889, 341.  In  Wynne  v. 
TyrwMtt,  4  B  &  A,  3  76,  entries  in  the  books 
of  the  steward  of  a  manor  charging  him- 
self more  than  thirty  years  old  and  brought 
from  the  proper  custody,  were  permitted 
to  be  read,  without  proof  of  the  hand-wri- 
ting, or  of  the  death.  In  the  late  case  of 
the  Baron  de  Rutzen  v.  Farr,  4  Adol.  & 
£11.  53,  in  order  to  prove  the  pldntifiTs 
title  to  a  market  recourse  was  had  to  ac- 
counts of  rent,  found  among  their  muni- 
ments. Some  of  these  were  accounts 
signed  by  the  person  who  was  steward  to 
the  plaintiff's  ancestor,  wherein  he  charged 
himself  with  the  amount  of  such  rents. 
To  these  no  objection  was  made.  Others 
were  signed,  not  by  such  steward  but  by 
a  person  styling  himself  clerk  to  such 
steward.  There  was  no  parol  evidence 
to  show  that  this  person  ever  was  em- 
ployed by  the  steward ;  but  the  papers 
were  tendered  as  speaking  for  themselves. 
They  were  admitted  at  the  trial,  but  held 
inadmissible  by  the  court  in  banc,  on  the 
ground  that  they  did  not  purport  to 
charge  the  person  whose  signature  they 
bore. 
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A  question  has  in  several  cases  arisen  as 
to  the  applicability  of  the  rule  discussed  in 
this  note  to  cases  in  which  the  represent- 
ative of  the  obligee  of  a  bond  or  holder  of 
a  negotiable  instrument  sued  on  it  after  the 
time  oi  limitation  or  (in  the  case  of  a  bond) 
presumption  of  payment  had  elapsed.  In 
such  cases,  in  order  to  avoid  the  effect 
which  the  lapse  of  time  would  otherwise 
have  produced  upon  the  right  of  action, 
indorsements  of  payment  of  interest  by  the 
deceased  were  sometimes  offered  in  evi- 
dence, and  it  was  contended  that  they  were 
admissible  in  proof  of  such  payments,  being 
against  the  interest  of  the  party  making 
them,  and  that  they  must  be  presumed  to 
have  been  made  at  the  time  when  they 
bore  date.  See  Searle  v.  Lord  Bar  rington^  2 
Str.  826  ;  Rose  v.  Bryant,  2  Cailnpb.  322  ; 
Sander*  v.  Merediih,  3  M.  &  R.  116;  Smith 
V.  Battens,  \  Moo.  &  Rob  341,  Gieadow  v. 
Atkin,  1  Cr.  &  Mee,  410,  a  case  well  de- 
serving of  perusal,  and  in  which  the  whole 
subject  of  this  note  underwent  an  elaborate 
discussion.  See,on  thepointof  thepresump- 
tion  said  to  arise  from  the  dale.  Smith  v.  Bat' 
tens,  uhi  nipra,  Gieadow  v.Atkm,  ubi  supra,  in 
which  Bayley,  B.,  states  he  had  discovered, 
by  his  own  researches,  that  some  evidence 


in  addition  to  the  date  was  given,  as  to  the 
time  of  making  the  entry,  in  Searle  y.  Lord 
Barrington.  See  on  this  the  remarks  of 
Raymond,  C.  J.,  Ttamer  v  Crisp,  2  Str.  827  ; 
and  Lord  Hardvncke,  2  Yes.  43,  and 
generally  on  the  presumption  raisable  from 
date,  Wright  v.  Laimon,  2  Mee.  &  Welsh. 
743  ;  Hunt  v.  Massey,  5  B.  &  Ad.,  902  ; 
Goodtitle  v.  Milbume,  2  Mee  &  Welsh. 
862.  By  St.  9  G.  4,  c.  14,  sec.  d»  it  was 
enacted  that  no  indorsement  or  memoran- 
dum of  any  payment,  written  after  the 
commencement  of  that  statute's  operation, 
on  any  note,  bill,  or  other  writing,  by,  or 
in  behalf  of,  the  person  to  whom  such  pay- 
ment should  be  made,  should  be  deemed 
sufficient  proof  of  such  payment,  so  as  to 
take  the  case  out  of  the  operation  of  the 
21st  Jac.  1,  c.  16,  or  the  corresponding 
Irish  Act.  The  time  of  limitation  as  to 
bonds  is  now  fixed  by  3  &  4  W.  4,  c.  42. 
It  was  attempted  in  one  case  at  Nisi 
Prtttf,  to  extend  the  admissibility  of  entries 
against  interest,  to  the  case  of  a  man  who 
had  gone  abroad  under  a  heavy  criminal 
charge,  and  was  not  likely  ever  to  return. 
His  entries  however  were  held  inadmis- 
sible ;  Stephen  v.  Gwennap,  1  Moo.  & 
Rob.  120. 
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HILARY, -^^  GEO.  3. 

[rBPOBTBO  15  EAST  68.] 

If  the  setter  ofgoods^  knowing  at  the  time  that  the  buyer^  though 
dealing  with  him  in  his  own  namne^  is  in  truth  the  agent  of 
another^  elect  to  give  the  credit  to  such  agents  he  cannot  after* 
wards  recover  the  value  against  the  known  principal :  but  if 
the  principal  be  not  known^  at  the  time  of  the  purchase  made 
by  the  agent^  it  seems  that  wheti  discovered,  the  principal  or 
the  agent  may  be  sued,  at  the  election  of  the  seller ;  unless 
where,  by  the  usage  of  trade,  the  credit  is  understood  to  be 
confined  to  the  agent  so  dealing :  as  particularly  in  the  case 
of  principals  residing  abroad. 

This  was  an  action  for  goods  sold,  and  upon  the  common 
money  counts.  At  the  trial  before  Lord  EUenborough,  C.  J., 
at  the  London  sittings  after  last  Trinity  term,  the  following 
facts  appeared.  The  defendant  was  a  Spanish  merchant, 
and  a  director  of  the  Philippine  trading  company  at  Madrid, 
with  which  he  was  engaged  in  adventures  to  a  large  amount. 
In  January,  1810,  being  then  in  London,  he  employed 
Messrs.  Larrazabal  and  Co.  of  London,  merchants,  to  pur- 
chase for  him  various  assortments  of  goods  for  the  foreign 
market,  for  which  they  were  to  charge  a  commission  of  two 
per  cent.  Larrazabal  and  Co.  accordingly  applied  to  the 
plaintiffs,  requesting  them  to  send  to  their  counting-house 
an  assortment  of  silk  hose,  with  their  terms  and  prices. 
Paterson,  jun.,  waited  on  them  at  the  time  and  place  ap- 
pointed, with  the  patterns,  terms,  and  prices ;  at  which 
time  the  defendant  was  present  at  the  counting-house,  and 
the  samples  were  handed  over  to  him.  He  inspected  them, 
and  selected  such  articles  as  he  required;  and  the  terms 
and  prices  were  also  shown  to  him  and  left  there.     On  the 
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6tb  of  January  the  plaintiffs  received  from  Larrazabal  and 
Co.  an  order  in  writing  for  574  dozen  of  silk  hose,  to  be 
ready  in  town  on  or  before  the  20th  of  February  next ;  the 
payment  as  agreed  upon:  (Signed)  Larrazabal,  Menoyo, 
and  Trotiaga:  and  shortly  after  another  order  for  150 
dozen  more,  with  the  like  signature.  Both  these  orders 
were  given  by  Larrazabal  and  Co.,  for  tlie  use  of  and  in 
execution  of  the  orders  received  by  them  from  the  defend- 
ant The  goods  were  sold  by  the  plaintiffs  on  the  credit 
of  Larrazabal  and  Co.,  the  invoices  were  made  out  in  their 
names  and  sent  to  them,  and  Larrazabal  debited  the  defend- 
ant with,  the  amount  Soon  after,  and  before  the  credit  had 
expired,  Larrazabal  and  Co.  became  insolvent;  and  there- 
upon the  plaintiffs  demanded  payment  of  the  defendant; 
which  being  refused,  the  present  action  was  brought 
Lord  EUenboroughy  C.  J.,  being  of  opinion,  upon  these  facts, 
that  the  plaintiffs  had  dealt  with  Larrazabal  and  Co.  upon 
their  sole  and  individual  credit,  knowing  that  the  purchases 
they  made  were  on  account  of  the  defendant,  directed  a 
nonsuit  In  the  following  term  it  was  moved  to  set  aside 
the  nonsuit,  on  the  ground  of  assimilating  this  case  of  a 
dormant  principal  to  that  of  a  dormant  partner,  where, 
though  the  party  furnishing  goods  to  the  ostensible  part- 
ners intended  at  the  time  to  give  credit  only  to  them,  yet 
he  may  afterwards  pursue  his  remedy  against  the  dor- 
mant partner,  when  discovered.  A  rule  nisi  having  been 
granted : — 

The  Attomey^Genercd^  Marryaty  and  Littkdale,  now 
shewed  cause  against  it :  and  observed  upon  the  facts  of  the 
case,  that  the  defendant,  a  foreigner,  not  wishing  to  pledge 
his  credit  in  a  British  market,  employed  Larrazabal  and  Co. 
to  make  purchases  for  him  on  their  own  account,  to  whom 
he  was  to  be  answerable  for  the  purchases  so  made.  The 
plaintiffs  dealt  with  Larrazabal  and  Co.  as  purchasers,  and 
gave  them  credit  for  the  goods,  being  aware  at  the  time  that 
they  were  purchased  by  Larrazabal  and  Co.  on  account  of 
the  defendant.  If  the  defendant  were  to  be  held  liable  for 
the  goods  to  these  plaintiffs,  he  will  have  to  pay  twice  for 
them ;  being  clearly  liable  to  Larrazabal  and  Co.  [Lord 
Euenboroughi  C.  J.  I  have  had  instances  perpetually  before 
me,  where  the  foreign  trader,  not  choosing  to  make  him- 
self liable,  has  gone  with  his  agent  to  the  tradesman,  and 


200  PATERSON    V.    GANDASEQUt. 

bought  goods  in  the  agent*8  name.  I  do  not  find  any  case^ 
which  decides  that  where  a  person  sells  goods  to  an  agent, 
with  a  knowledge  of  his  principal  at  the  time,  and  gives 
credit  to  the  agent,  he  can  recover  against  the  princi- 
pal. iGarrowy  for  the  plaintiffs,  observed,  that  the  whole 
of  the  argument  on  behalf  of  the  plaintiffs  was,  that  the 
defendant  was  not  known  to  the  plaintiffs,  at  the  time  of  the 
sale,  to  be  the  principal]  The  facts  shew  the  contrary. 
The  defendant,  it  appears,  was  present  at  the  time,  and 
pointed  out  to  the  plaintiffs  the  different  articles  which  he 
required,  and  selected  them  from  the  patterns.  The  only 
ground,  therefore,  for  holding  the  defendant  liable  is  that 
the  goods  ultimately  came  to  his  hands.  But  if  this  were 
enough,  every  foreign  colonist  who  consigns  his  produce 
to  his  correspondent  in  this  country,  and  receives  in  return 
from  the  merchant  here  a  cargo  purchased  in  the  British 
market,  would  be  liable  to  the  various  dealers  of  whom  the 
articles  composing  such  cargo  were  purchased.  But  it  has 
never  been  attempted  to  charge  the  West  India  planter  in 
these  cases :  the  reason  of  which  is  that,  as  between  him 
and  the  dealers,  it  is  understood  that  the  merchant  here 
purchases  on  his  own  account.  There  is  no  custom  to 
control  that  particular  branch  of  trade,  except  what  arises 
out  of  the  understanding  of  the  parties :  where  the  dealings, 
therefore,  are  similar,  the  understanding  must  be  the  same. 
Here  the  defendant  stands  precisely  in  the  same  situation  as 
the  West  India  planter.  He  who  employs  another  to  pur- 
chase for  him,  may  indeed  be  liable,  although  the  seller 
gave  him  no  credit ;  if  it  shall  turn  out  that  he  is  the  actual 
purchaser ;  but  there  is  nothing  in  this  transaction  or  in  the 
nature  of  Larrazabal's  employment,  to  show  that  the  defend- 
ant was  the  purchaser  from  the  plaintiffs :  on  the  contrary 
the  engagement  between  them  was  made  with  the  express 
view  of  exempting  him  from  all  such  liability ;  and  the 
plaintiffs,  by  their  mode  of  dealing,  have  shewn  that  they 
so  understood  it,  and  cannot  therefore  now  resort  to  him. 
[Lord  EUenbarouffhj  C.  J.  The  case  in  which  I  remember 
that  the  liability  of  a  principal  was  carried  furthest,  was 
Powel  V.  Nelson,  upon  the  Western  circuit,  of  which  Mr. 
Justice  Lawrence  had  a  MS.  note.  There,  a  factor  made 
purchases  for  his  principal,  who  made  payments  to  him  on 
account.      A^fterwards,  the  factor  was  pressed  for  payment 
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by  a  letter,  which  came  to  the  hands  of  the  principal,  who 
transmitted  it  to  the  factor,  and,  with  a  knowledge  of  the 
fact,  paid  him  the  residue.  It  was  held  by  Lord  Mansfield^ 
C.  J.,  that  the  principal  was  liable  over  to  the  sellers  for 
the  money  he  had  so  paid  to  his  factor  after  notice.  TTie 
Attomey-General  said  he  believed  that  the  case  went  far- 
ther, and  that  the  principal  there  was  held  liable  to  the 
whole  amount  of  the  purchases. — Le  Blanc,  J.  I  should 
think  not :  the  case  can  hardly  be  supported  to  that  extent] 
If  the  seller  be  at  liberty  to  follow  every  person  into  whose 
hands  the  goods  may  have  come,  it  will  create  endless  con- 
fusion. A  broker  may  have  purchased  on  account  of  several 
principals,  and  may  have  received  from  each  of  them  pay- 
ments on  the  general  account,  or  may  have  made  such 
payments  to  the  seller  :  in  these  cases  how  could  the  seller 
apportion  such  payments,  so  as  to  charge  each  person  with 
his  proportional  residue  ?  There  are  many  instances  where 
the  principal  is  not  liable,  as  in  building  contracts;  and 
yet  the  work  done  and  materials  found  are  for  the  principal 
only. — [Lord  Elknborotigh  mentioned  a  late  case  of  Bramah 
V.  Lard  Abingdon,  where  the  defendant  had  contracted  with 
a  surveyor,  who  ordered  goods  from  the  plaintiff  for  the  use 
of  the  defendant's  house ;  and  yet  he  was  held  not  liable.] 
In  the  present  case  it  appears  further,  that  the  plaintiff  has 
made  his  election  to  charge  Larrazabal  and  Co.  by  deliver- 
ing the  invoices  to  and  debiting  them  with  the  price ;  after 
which  they  cannot  resort  to  the  defendant.  There  may  be 
a  shifting  liability  from  the  broker  to  the  principal,  when 
the  latter  is  disclosed ;  but  if  once  the  election  be  made, 
that  liability  ceases ;  for  the  plaintiffs  cannot  have  two  con- 
current debtors. 

Garraw,  Park,  and  Richardson^  contra.  There  is  no  cir- 
cumstance in  this  case  to  shew  that  the  plaintifiis  knew,  at 
the  time  of  the  sale,  that  the  defendant  was  the  principal, 
except  that  of  his  happening  to  be  at  the  counting-house 
when  the  goods  were  selected.  So  fsn  from  knowing  him 
to  be  the  principal,  it  does  not  appear  that  they  knew  him 
even  by  name.  The  circumstance  of  their  making  out  the 
bills  of  parcels  to  Larrazabal  and  Co.,  carries  the  case  no 
further :  for  that  was  done  at  a  time  when  they  were  igno- 
rant of  the  defendant's  liability ;  which  is  an  answer  also  to 
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the  argument  derived  from  the  supposed  election  of  the 
plaintiffs  to  resort  to  Larraasabal  and  Co.  only ;  it  being  im- 
possible for  them  to  have  made  any  such  election  until  they 
knew  the  parties  between  whom  they  might  elect.     It  is 
therefore  the  common  case  of  a  broker  who  has  made  pur- 
chases for  his  principal  without  mentioning  his  name,  in 
which  the  prindpai  has  always  been  held  liable;    as  in 
(a)  1  Campb.    Waring   v.  Favenck  (a\  and  Kymer  v.  Smoererapp  (&).     In 
^  (biiMd  107    ^i^^  ^'  Hodgson  (c\  London  sittings  after  Trinity  term, 
(c)Tfaese  cases  1804,  and  Peek  V.  HodgsoHy  at  the  sittings  after  Michaelmas 
on  moving  for      ^^^  1804,  whcrc  the  defendant  bought  goods  of  the  plain- 
theruie;  they    tiffs  in  the  name  and  upon  the  credit  of  Smith  and  Co.; 

will  be  foand  post    ,,  ,  i*i*  i« 

p.  207  in  nota.  but  those  purchases  were  made  in  reality  on  his  own  ac- 
count ;  he  was  held  to  be  liable.  Mansfield,  C.  J.  said. 
Suppose  a  principal  authorizes  a  factor  to  sell  goods,  and 
he  sells  them  in  his  own  name,  the  principal  may  call  on 
the  vendee  for  payment.  Suppose  the  defendant  had  not 
been  known  to  be  the  buyer,  he  would  still  have  been 
liable  :  Smith  and  Co.  would  only  have  been  nominal  bny- 
(d)  2  Stn.      ers.     So  in  Scrimshire  v.  AUerton  (d).  even  where  a  factor 

1182  •     .  ^    " 

sold  on  a  del  credere  commission,  the  vendee  was  held  liable 
to  the  owner  of  the  goods  after  notice  given  not  to  pay  the 
factor.  This  is  not  like  the  case  put  of  a  foreign  princi- 
pal residing  abroad ;  for  the  defendant  was  resident  here, 
and  establishing  a  house  of  trade.  Neither  can  it  be  com- 
pared with  that  of  a  person  engaging  with  a  surveyor  in  a 
building  contract;  because  there  the  pecsons  employed 
under  the  surveyor  have  notice  by  the  course  of  the  trade 
that  they  are  dealing  with  him  only.  Here*  if  the  defend- 
ant had  wished  to  exempt  himself  from  the  ordinary  lia- 
bility, he  should  have  given  notice  to  the  sellers  that  they 
were  to  look  to  Larrazabal  and  Co.  only.  No  confusion 
will  arise  from  holding  the  defendant  liable,  because  the 
goods  here  were  bought  wholly  on  his  account,  and  not,  as 
in  the  case  supposed,  on  the  account  of  several  principals. 

Lord  EUenborough^  C.  J. — The  court  have  not  the  least 
doubt  that  if  it  distinctly  appeared  that  the  defendant  was 
the  person  for  whose  use  and  on  whose  account  the  goods 
were  bought,  and  that  the  plaintiffs  knew  that  £etct  at  ^the 
time  of  the  sale,  there  would  not  be  the  least  pretence  for 
charging  the  defendant  in  thb  action.     But  the  doubt  is. 
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whether  that  does  sufficiently  appear  by  the  evidence.  It 
appears  that  the  defendant  was  present  at  the  counting- 
house  of  Larrazabal,  where  one  of  the  plaintiffs  had  come 
by  appointment,  and  in  his  presence  inspected  and  selected 
such  of  the  articles  as  he  required ;  that  the  goods  were 
afterwards  ordered  by  Larrazabal  and  Co.,  credit  given  to 
them,  and  the  invoices  made  out  in  their  name,  and  sent  to 
them.  The  question  is,  whether  all  this  was  done  with  a 
knowledge  of  the  defendant  being  the  principal?  The  law 
has  been  settled  by  a  variety  of  cases,  that  an  unknown 
principal,  when  discovered,  is  liable  on  the  contracts  which 
his  agent  makes  for  him ;  but  that  must  be  taken  with  some 
qualification,  and  a  party  may  preclude  himself  from  reco- 
vering over  against  the  principal,  by  knowingly  making  the 
agent  his  debtor.  It  certainly  appeared  to  me  at  the  trial 
that  the  plaintiffs  knew  of  the  defendant  being  the  principal, 
and  had  elected  to  take  Larrazabal  and  Co.  as  their  debtors, 
or  I  should  not  have  nonsuited  the  plaintiffs ;  but  as  there 
may  perhaps  be  a  doubt  upon  the  evidence,  whether  the 
plaintiffs  had  a  perfect  knowledge  of  that  fact,  it  may  be 
as  well  to  have  it  reconsidered. 

Groscj  J. — I  think  that  the  plaintiffs  in  this  case  might 
have  elected  whom  tliey  would  have  for  their  debtor :  and 
here  they  seem  to  have  made  their  election.  That,  how- 
ever, is  the  only  doubt  which  is  fit  to  be  considered. 

Le  Blancy  J. —  It  will  be  material  to  have  the  facts 
inquired  into  more  fully,  in  order  to  ascertain  whether  the 
tradesmen  sold  to  the  agents  with  a  knowledge  of  the  party 
for  whom  they  were  buying;  or  whether,  without  such 
knowledge,  they  chose  to  give  credit  to  the  agents,  whether 
buying  for  another  or  for  themselves.  Many  of  the  cases 
may,  perhaps,  be  found  distinguishable  from  this  by  their 
not  falling  precisely  within  the  doctrine  applicable  to  prin- 
cipal and  broker ;  and  it  may  be  necessary  to  consider,  in 
the  present  case,  whether  any  distinction  can  be  made 
between  a  home  and  a  foreign  principal. 

Bayleyj  J. — There  may  be  a  particular  course  of  dealing 
with  respect  to  trade  in  favour  of  a  foreign  principal,  that 
he  shall  not  be  liable  in  cases  where  a  home  principal  would 
be  liable:  that  would  be  a  question  for  the  jury.  I  have 
generally  understood  that  the  seller  may  look  to  the  prin- 
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cipal  when  he  discovers  him,  unless  he  has  abandoned  his 

right  to  resort  to  him.    I  agree  that  where  the  seller  knows 

the  principal  at  the  time,  and  yet  elects  to  give  credit  to  the 

agent,  he  must  be  taken  to  have  abandoned  such  right,  and 

cannot,  therefore,  afterwards  charge  the  principal.    I  think 

it  should  be  reconsidered  in  this  case  whether  the  plaintiffs 

did  so. 

Rule  absolute. 


^^  The  two  cases  o^  Addison  v.  Gandasequi,  and  Thomson  o.  Davenport, 
are  so  nearly  connected  with  that  of  Paterson  v.  Gandasequi,  that  it  has 
been  thought  better  to  lay  them  before  the  reader  as  a  Supplement  to  it^  than 
to  attempt  any  abridgment  of  them  in  the  note  which  follows.'^ 
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TRINITY.-^b2  GEO,  8,  C\  P. 

[rSFORTED   4  TAUNT.  573.] 

A.^  a  merchant^  purchases  goods  of  B^^for  the  use  ofC.^  who 
is  present,  and  selects  the  goods^  and  stipulates  with  JS.,  tlie 
price  and  other  terms  of  the  purchase.  A,  credits  B.  with 
the  amount^  and  debits  C.  with  the  amount  and  a  commission., 
B,  debits  A.  in  his  books  and  invoices.  B,  cannot  recover 
the  price  of  the  goods  against  C. 

This  was  an  action  for  goods  sold  and  delivered,  and  was 
tried  before  Mansfield^  C.  J.,  and  a  special  jury,  at  the  sit- 
tings at  Guildhall,  after  Michaelmas  term,  1811,  when  it 
appeared  that  the  defendant  was  a  member  of  a  Spanish 
trading  corporation,  called  the  Philippine  Company,  and 
was  a  director  of  that  company,  and  had  come  over  to  Eng- 
land to  select  a  large  assortment  of  goods  destined  for  Lima. 
Larrazabal,  Menojo,  and  Trotiaga,  a  house  established  in 
London,  assisted  him  in  providing  the  goods,  and  they 
having  applied  to  the  plaintiff,  with  whom  they  had  pre- 
vious dealings  for  twenty  years,  the  plaintiff  went  by  ap- 
pointment to  the  house  of  Larrazabal  and  Co.,  in  the  city, 
with  patterns  of  goods :  he  found  the  defendant  there,  who 
examined  various  patterns,  cheapened  the  prices,  mentioned 
the  market  for  which  they  were  intended,  told  the  plaintiff 
he  should  charge  the  long  price,  and  he,  the  defendant, 
would  himself  receive  the  bounty  on  exportation,  and  sti- 
pulated for  fifteen  months^  credit ;  he  took  the  goods  home 
to  his  house  in  Clarges-street,  and  kept  them  a  week  to 
examine,  and  a  clerk  from  the  plaintiff's  house  frequently 
attended  on  him  there  to  shew  and  explain  the  patterns. 
The  plaintiff  received  a  written  order  from  Larrazabal  and 
Co.,  for  a  quantity  of  these  goods ;  after  which,  the  defend- 
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ant  required  of  the  plaintiff  an  abatement  of  6Z.  per  cent, 
on  the  prices  of  them,  which  the  plaintiff  refused  to  make, 
and  the  parties  were  about  to  terminate  the  treaty :  but  at 
length  the  defendant  agreed  to  give  the  whole  price  re- 
quired, and  told  the  plaintiff  he  might  proceed  to  execute 
the  order.  The  plaintiff  and  his  clerks  repeatedly  had 
other  meetings  with  the  defendant,  and  several  other  par- 
cels of  goods  were  ordered  by  Larrazabal  and  Co.,  which 
had  been  selected  by  the  defendant  at  those  meetings. 
Larrazabal  and  Co.  referred  the  plaintiff  to  the  defendant 
for  instructions  as  to  the  mode  in  which  the  goods  were  to 
be  packed  for  exportation,  and  the  defendant  gave  those 
instructions.  The  invoices  were  all  made  out  by  the  plain* 
tiff  to  Larrazabal  and  Co.,  and  they  were  debited  in  the 
plaintiffs  books  for  the  amount  of  the  long  price.  Larra- 
zabal and  Co.,  in  their  books,  debited  the  defefidant  with  the 
amount  of  the  invoices,  and  also  with  a  commission  for  pur- 
chasing them,  of  2/.  per  cent  on  the  amount,  which  was 
their  ordinary  mode  of  dealing  with  the  defendant,  and  they 
credited  the  plaintiff  with  the  amount  of  the  Invoices.  Upon 
an  occasion  subsequent  to  these  sales,  Larrazabal  and  Co. 
having  applied  to  purchase  some  goods  of  the  plaintiff,  the 
plaintiff  said  he  thought  he  had  for  that  time  extended  his 
credit  far  enough  to  Larrazabal  and  Co.,  and  declined  fur- 
nishing the  goods.  Larrazabal  and  Co.  gave  the  orders  for 
packing  and  shipping  the  goods,  and  in  their  own  names ;  but 
in  pursuance  of  instructions  given  by  the  defendant,  chartered 
a  vessel  to  Lima,  in  which  these  goods  were  conveyed,  and 
instructed  the  master  not  to  part  with  the  return  cargo  until 
payment  of  the  freight  and  amount  of  Larrazabars  demand 
on  the  defendant.  The  master  did  not  deliver  the  return 
cargo  but  in  consequence  of  instructions  from  Larrazabal 
and  Co.,  after  a  sum  of  72,000/.  had  been  deposited  by  the 
defendant  for  their  security.  One  of  the  partners  in  their 
house,  which  had  become  bankrupt,  being  examined,  stated, 
that  the  house  purchased  these  goods  of  the  plaintiff  on  their 
own  credit  and  account,  as  they  would  any  other  goods  for 
which  they  had  occasion  in  their  trade,  and  Larrazabal  and  Co. 
had  insured  the  goods  in  their  own  names,  for  which  they  had 
a  further  commission  of  a  half  per  cent  The  plaintiff  con- 
tended that  though  the  credit  was  given  to  Larrazabal  and 
Co.,  yet  that  as  the  defendant  had  tlie  goods,  he  was  liable 
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to  pay  for  them ;  and  that  this  was  only  the  common  case  of 
a  broker  buying  for  his  principal :  the  principal,  when  dis- 
closed, is  liable.  Mansfield^  C.  J.,  left  it  to  the  jury  whe- 
ther Larrazabal  did  act  as  broker  or  not,  and  observed  that 
as  the  defendant  saw  and  handled  the  patterns,  and  was  seen 
in  the  business,  if  he  had  been  the  purchaser,  most  proba- 
bly the  credit  would  have  been  immediately  given  to  him ; 
the  jury,  under  these  circumstances,  being  of  opinion  that 
the  goods  were  sold  to  Larrazabal  as  principal,  found  a  ver- 
dict for  the  defendant 

Best^  Serjt^  for  the  plaintiff,  in  pursuance  of  liberty  re^ 
served  at  the  trial,  obtained,  in  last  Hilary  term,  a  rule 
nisi  to  enter  a  verdict  for  the  plaintiff:  he  cited  the  cases  of 
Railtim  v.  Hodgsony  and  Peele  v.  Hodgson  (a). 

Shepherd^  Serjt,  in  Easter  term  last,  shewed  cause  against 
the  rule,  contending,  in  the  first  place,  that  the  rule  could 
not  be  made  absolute  in  the  shape  in  which  it  was  moved; 
for  though  the  court  should  think  the  defendant  was  not 
entitled  to  a  verdict,  it  was  not  clear  the  plaintiff  was ;  and 
the  rule,  if  any,  should  be  for  a  new  trial.  He  further  con- 
tended that  the  effect  of  the  evidence  was,  that  Larrazabal 

(a)  Railton  t.  Hodgson^  and  Peele  ▼.  Hodgwn, — ^These  eases  are  not  reputed,  but,  by  the  brief 
•nd  notes  of  the  counsel  for  one  of  the  parties,  they  appeared  to  be  to  the  following  effect.  The  former 
was  tried  at  the  sittings  after  Trinity  term,  1804,  and  the  latter  at  the  sittings  after  Michaelmas 
term,  1804,  before  Man\/ield,  C.  J.  The  ftcts  were,  that  the  defendant,  Hodgson,  had  formerly 
been  a  clerk  with  Smith,  Lindsay,  and  Co.,  and  afterwards  set  up  in  business  for  himself,  and  bad 
a  counting-house  for  himself  at  the  houne  of  Smith,  Lindsay,  and  Co.,  which  the  vendors  knew; 
that  be  purchased  goods  himself,  and  directed  the  vendors  to  draw  bills  upon  Smith,  Lindsay,  and 
Co.,  and  make  out  invoices  to  that  house,  which  was  then  a  house  of  good  credit,  and  without 
wiiose  security  Hodgson  could  not  have  obtained  credit  and  made  the  purchases.  Smith,  Lindsay, 
and  Co.,  received  from  the  defendant  a  commission  of  from  two  and  hidf  to  five  per  cent,  upon  the 
goods.  The  vendors  entered  the  goods  in  their  own  books,  in  the  names  of  Smith,  Lindsay,  and 
Co. ;  made  out  the  invoices  in  the  names  of,  and  sent  them  to.  Smith,  Lindsay,  and  Co. ;  and  drew 
bills  upon  them  for  the  amount,  which  Smith,  Lindsay,  and  Co.  accepted ;  the  defendant  insisted 
that  he  purchased  as  the  agent  of  Smith,  Lindsay,  and  Co.,  and  in  their  names,  and  on  their 
account,  as  he  used  to  do  when  in  their  employ.  There  was  proof,  however,  of  bis  being  the 
principal,  and  having  bought  the  goods  on  his  own  account.  The  plaintiffs  obtained  a  verdict,  and 
Mansfield f  C.  J.,  in  summing  up  the  evidence,  observed  to  the  jury,  **  that  it  Was  admitted  these 
goods  were  never  delivered  to  Smith,  Lindsay,  and  Co. ;  the  defendant  had  the  goods,  and  the 
profits  and  loss ;  Smith,  Lindsay,  and  Co.  were  only  to  have  a  commission,  for  which  they  lent 
their  credit  Suppose  a  principal  anthorises  a  factor  to  wU  goods,  and  he  sells  in  his  own  name, 
the  principal  may  call  upon  the  vendee  for  payment.  It  appeared  that  Hodgson  had  been  a  trader 
from  1798.  Suppose  Hodgson  had  not  been  known  to  be  the  buyer,  he  would  have  been  liable  ; 
Smith,  Lindsay,  and  Co.  would  only  have  been  nominal  buyers.  If  Hodgson  had  really  paid  Smith, 
Lindsay,  and  Co.,  it  would  have  depended  upon  circumstances  whether  he  would  be  liable  to  pay 
for  the  goods  over  again ;  if  it  would  have  been  unfair  to  have  made  him  liable,  he  would  not  have 
been  so.  What  pretence  was  there  that  the  plaintiffs  should  be  thrown  upon  the  insolvent  estate 
of  Smith,  Lindsay,  and  Co.,  who  never  had  the  goods?  This  was  a  stronger  case  than  that  of  a 
dormant  partner.  The  buyer  must  be  liable,  though  a  third  person  may  also  unless  there  is  an 
express  ^reement  that  the  buyer  shall  not  be  liable."  The.  jury  found  a  verdict  for  the  plaintiffs. 
A  motion  was  made  in  the  following  term  to  set  aside  the  verdict,  and  have  a  new  trial ;  but  the 
court  refused  it  ^ 
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was  not  the  agent  of  the  defendant  in  the  affairs,  but  was  in 
fact  the  principal  to  whom  the  credit  was  given,  for  that 
otherwise  the  defendant  could  never  have  obtained  the 
goods ;  for  no  one  would  have  given  credit  to  a  person  un- 
known, and  from  whom  creditors  would  have  no  means  of 
compelling  payment  but  by  arrest.  And  he  relied  on  the 
fact  that  the  plaintiff,  being  applied  to  for  some  other  goods, 
did  not  refuse  to  give  the  defendant  any  further  credit,  but 
said  they  would  g^ve  Larrazabal  no  further  credit. 

Best  and  Vaughan^  Serjts.,  in  support  of  the  rule,  con- 
tended, that  as  there  was  no  fact  in  dispute  in  the  case,  the 
plaintiff  was  entitled  to  have  the  rule  to  enter  a  verdict  for 
him.  They  insisted  that  in  this  case  Larrazabal  was  the 
mere  agent  of  the  defendant,  which  was  indicated  by  his 
receiving  commission.  But  the  plaintiff  in  fact  had  the  se- 
curity of  both  parties ;  for  under  the  written  order,  which 
did  not  affect  the  real  buyer,  Larrazabal  and  Co.  were  liable ; 
and  the  defendant  was  liable,  because  he  had  the  goods, 
which  raised  a  sufficient  contract :  for,  by  the  law  of  Eng- 
land, he  who  has  the  goods  shall  be  obliged  to  pay  for  tliem. 
It  had  been  admitted  that  when  a  broker  contracts  for  a 
principal  unknown,  when  such  principal  is  discovered  he 
may  be  sued;  and  so  if  one  partner  only  contracts,  the 
others^  when  discovered,  are  liable.  They  cited  Batlton  v. 
Hodgson^  Peek  v.  Hodgson^  and  Powel  v.  Nekon^  cited  by 
Lord  EUenborotiffhy  C.  J.,  in  Patterson  v.  Gandasequiy  \5 
Ante,  p.  200.      East,  65 ;  *   Waring  v.  FavenCy  1  Campb.  85,  and  Kymer  v. 

Suwercrapp,  1  Campb.  109.  The  principal  could  only  be 
discharged  by  payment,  and  tliat  payment  must  be  to  the 
vendor,  if  he  is  known  ;  if  unknown,  the  vendee  must  pay 
the  agent ;  but  unless  he  pays  one  or  the  other,  he  is  liable. 
fVyatt  V.  Marquis  of  Hertford,  3  East,  147. 

Shepherd^  in  reply  on  the  cases,  contended  that  the  autho- 
rities of  Wyatt  V.  The  Marquis  of  Hertford^  and  Powel  v. 
Nelson^  did  not  apply :  the  last  was  a  question  of  fraudulent 
payment  to  the  factor  by  the  principal,  after  knowledge  of 
the  factor's  not  having  paid,  and  notice  to  pay  to  the  ven- 
dor, which  Lord  EUenborough  held  to  be  a  payment  in  his 
own  wrong,  for  he  had  no  right  to  pay  the  factor  till  he  saw 
the  seller  paid.  The  cases  of  Railton  v.  Hodgson^  and 
Pede  V.  Hodgsorij  are  more  like  this,  but  are  an  ex  parte 
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account  of  the  cause ;  and  as  the  rule  712^'  was  not  granted, 
the  subject  was  not  discussed,  and  therefore  the  cases  were 
of  less  authority. 

The  Court  took  time  to  consider,  and 

Mansfieldy  C.  J.,  now  gave  the  judgment  of  the  Court 
This  is  a  motion  made  for  a  new  trial,  the  verdict  having 
been  given  for  the  defendant.      The  circumstances  of  the 
case  are  very  singular.        The  motion  is  made  on   the 
ground  that  though  the  actual  vendees  of  the  goods  were 
Larrazabal  and  Co.,  yet  that  the  verdict  ought  to  have  gone 
against  the  defendant,  as  the  person  for  whom  the  goods 
were  bought  by  Larrazabal  and  Co.     I  left  it  to  the  jury 
to  consider  whether  Larrazabal  and  Co.  were  acting  as  fac- 
tors for  the  defendant,  or  whether  the  goods  were  bought 
by  the  defendant  himself,  who  was  acting  for  the  Philip- 
pine Company.    In  certain  cases  it  would  undoubtedly  be  a 
monstrous  thing  to  charge  the  defendant,  but  in  this  case 
there  would  be  no  such  hardship,  because  the  defendant  had 
received  the  money  of  the  Philippine  Company.        The 
order  was  given  by  the  house  of  Larrazabal  and  Co.,  and 
the  invoice  was  made  out  to  them ;  and  the  goods  were  put 
on  board  the  ship  called  the  Archduke  Charles,  chartered 
by  Larrazabal  and  Co.,  under  bills  of  lading  which  com- 
pelled the  captain  to  deliver  the  goods  to  their  order ;  so 
that  throughout  the  transaction,  from  the  beginning  to  the 
end,  the  goods  are  treated  as  purchased  by  Larrazabal  and 
Co.     It  was  proved  that  the  defendant  was  at  the  counting- 
house  of  Larrazabal  and  Co.,  and  was  shewn  a  variety  of 
goods.     The  defendant  objected  to  the  price  of  the  goods, 
and  tliere  was  a  treaty  respecting  the  terms  of  payment  for 
them  :  what  had  passed  between  Larrazabal,  junior,  and  the 
plaintiff,  did  not  appear  at  the  trial ;  but  it  was  given  in 
evidence,  that  the  former  had  met  the  plaintiff,  before  the 
plaintiff  saw  the  defendant  at  the  counting-house  of  Larraz- 
abal and  Co.     Directions  were  given  by  the  defendant  how 
the  goods  were  to  be  packed ;  so  it  was  very  clear  from  all 
these  transactions  that  these  go4ds  were  intended  for  the 
defendant,  not  individually,  (although  he  was  a  partner  in 
the  adventure)  but  for  the  use  of  this  company.      Moore, 
the  captain  of  the  ship,  went  to  Lima  with  the  goods,  and 
accounted  with  the  defendant  for  the  proceeds  of  the  cargo, 
but  not  till  after  he  had  written  to  Larrazabal  and  Co.,  and 

VOL.  II.  p 
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received  orders  for  him  so  to  do.     The  orders  to  the  ship- 
per, to  the  packer,  and  broker,  were  read ;  all  of  which 
were  made  out  in  the  name  of  Larrazabal  and  Co.     A  wit- 
ness, Trotiaga,  from  LarrazabaPs  house,  proved  that  he 
bought  these  goods  for  his  own  house,  exactly  as  he  would 
buy  any  other  goods ;  that  he  had  been  four  years  partner; 
he  was  in  the  house  of  the  plaintiflf  when  an  order  for  fur- 
ther goods  was  proposed,  and  the  plaintiff  said  that  he  could 
not  give  Larrazabal  and  Co.  any  further  credit     Larraza- 
bal and  Co.  gave  credit  to  the  plaintiff  in  their  books  for 
the  amount  of  these   goods,  and  debited  the  defendant. 
70,000/.  had  been  paid  as  a  deposit,  and  was  now  in  the 
Bank,  to  abide  the  event  of  this  cause,  which  I  did  not 
understand.      I  left  it  to  the  jury  to  say  whether  this  were 
the  common  case  of  a  merchant  here  buying  for  his  corres- 
pondent abroach  on  which  he  charged  a  commission^  or  whe^ 
ther  it  was  the  case  of  a  factor  buying  goods  for  his  prinei'- 
pal;  and  they  found  for  the  defendant.     None  of  the  cases 
that  have  been  cited  at  all  resemble  this  case ;  for  although 
it  was  not  said  expressly  that  the  plaintiff  did  not  look  to 
the  defendant,  yet,  upon  all  the  circumstances  of  the  trans- 
action, it  evidently  appears  that  he  did  not.     And,  if  a  man 
selling  to  another  for  the  use  of  a  third,  who  stands  by  and  is 
known,  may  make  contract  with  the  buyer,  without  making 
the  third  person   responsible,   certainly  this  is  that  case. 
The  cases  cited  of  RaiUon  v.  Hodgson^  and  Peek  v.  Hodgson^ 
are  very  different  from  this :  the  partner  in  the  house  of 
Lindsay  and  Co.,  gave  an  account,  certainly,  of  a  very 
strange  manner  of  carrying  on  the  trade,  but  still  he  made 
it  the  trade  of  Hodgson :  and  there  could  be  no  doubt  in 
those  cases  of  the  liability  of  the  defendant.      Now  in  this 
case,  if  it  had  been  intended  that  the  sale  should  be  to  the 
defendant,  and  that  Larrazabal  and  Co.  were  to  be  only 
sureties,  the  plaintiff  would  certainly  have  debited  the  de- 
fendant, and  taken  a  guarantee  from  Larrazabal  and  Co. 
And  only  see  what  a  state  the  defendant  would  be  in,  buying, 
as  he  does,  such  an  immense  amount  of  goods  of  the  plain- 
tiff and  other  persons  !     And  although  it  has  been  objected 
by  the  counsel  that  it  is  a  hard  case,  that  tliis  money,  get- 
ting into  the  hands  of  Larrazabal  and  Co.,  should  not  find 
its  way  wholly  to  the  plaintiff,  of  whom  the  goods  were 
purchased,  yet  we  cannot  alter  the  law  of  the  case,  or  the 
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nature  of  the  contract,  on  account  of  any  subsequent  events. 
The  insolvency  of  Larrazabal  and  Co.  may  make  an  unfor- 
tunate difference  in  the  case>  as  to  the  consequences,  but  it 
will  not  alter  their  liability.  We,  who  are  called  on  to  set 
aside  this  verdict,  must,  in  order  thereto,  say  on  this  evi- 
dence, that  Larrazabal  only  was  not  to  be  the  debtor,  but 
that  the  defendant  also,  who  was  to  buy  these  goods  for 
the  Philippine  Company,  was  to  be  liable;  but  we  can 
find  no  evidence  to  warrant  us  in  that  conclusion :  the  rule 
therefore  must  be 

Discharged. 


p2 
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HILARY, ^9  k  10  GEO.  4.  JT.B. 

[reported  9  B.   AND   c.  78.] 

At  the  time  of  making  a  contract  of  saU^  the  party  buying  the 
goods  represented  that  he  was  buying  them  an  account  of 
persons  resident  in  Scotland^  but  did  not  mention  their  names^ 
and  the  seller  did  not  inquire  who  they  were,  but  afterwards 
debited  the  party  who  purchased  the  goods :  Held,  that  the 
seller  might  afterwards  sue  the  principals  for  the  price. 

This  was  a  writ  of  error,  brought  upon  a  judgment 
obtained  in  the  borough  court  of  Liverpool  against  the 
plaintiff  in  error.  The  plaintiff  below  declared  for  goods 
sold  and  delivered.  Plea,  general  issue.  Upon  the  trial 
before  the  mayor  and  bailiffs,  assisted  by  the  recorder,  a 
bill  of  exceptions  was  tendered  to  the  direction  given  by 
the  mayor,  bailiffs,  &c.  by  the  said  recorder  to  the  jury. 
The  bill  of  exceptions  stated,  that  one  Thos.  M^Kune  was 
produced  and  examined  upon  oath  as  a  witness  by  the 
counsel  for  the  plaintiffs,  to  maintain  the  issue  on  their 
parts.  And  M^Kune  stated  in  evidence,  that  he,  M'Kune, 
was  established  in  Liverpool  as  a  general  Scotch  agent, 
and,  amongst  others,  acted  as  agent  for  the  defendant,  who 
resided  in  Dumfries;  that  in  March,  1823,  he  received 
from  the  defendant  a  letter,  containing  an  order  to  pur- 
chase various  goods,  and,  amongst  others,  a  quantity  of 
glass  and  earthenware ;  which  letter,  with  the  order,  was 
produced  by  the  plaintiffs'  attorney,  and  was  read  in  evi- 
dence as  follows:  —  '^Dumfries,  29th  March,  1823.  An- 
nexed is  a  list  of  goods  which  you  will  procure,  and  ship 
per  Nancy.  Memorandum  of  goods  to  be  shipped :  twelve 
crates  of  Staffordshire  ware,  crown  window  glass,  ten  square 
boxes,"  &c.  &c.     That  he,  M^Kune,  provided  himsebf  with 
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the  goods  mentioned  in  this  letter,  and  that  he  got  the 
glass  and  earthenware  from  the  plain  tiffn,  who  were  glass 
and  earthenware  dealers  in  Liverpool ;  that  at  the  time  he 
ordered  the  glass  and  earthenware,  he  saw  the  plaintiff, 
Mountford  Fynney,  himself,  and,  to  the  best  of  his  recol- 
lection,  told  him  that  he,  M^Kune,  had  an  order  to  purchase 
some  goods,  and  that  they  were  for  the  same  house  for  whom 
he  had  purchased  goods  from  the  plaintiffs  the  preceding 
year;  and  he  also  stated,  to  the  best  of  his  recollection, 
that  **  as  he  was  a  stranger  to  the  nature  of  the  goods,  he 
hoped  that  the  plaintiffs  would  let  him  have  the  same  as 
before,  to  save  him  from  blame  by  his  employer  ;^  but  he, 
M^Kune,  did  not  show  the  plaintiffs  the  letter  containing  the 
Drder^  nor  did  he  mention  the  name  of  any  principal;  that  he 
•then  either  gave  the  plaintiff,  Mountford  Fynney,  a  copy 
of  the  order,  or  produced  to  him  the  original  order,  that 
Fynney  might  himself  take  a  copy,  but  he  rather  thought 
the  former  was  the  fact,  and  that  the  plaintiff  Fynney  did 
not  see  the  original,  though  he  could  not  say  positively ; 
that  the  plaintiff  accordingly  furnished  the  glass  and 
earthenware,  the  amount  of  which,  deducting  the  discount, 
was  193/.  Is.  8^.,  but  adding  the  discount,  219/.  IO5.,  and 
rendered  invoices  thereof  to  M'Kune,  headed  thus :  ^*  Mr. 
Thomas  M^Kune  bought  of  John  and  James  Davenport'*^ 
(which  was  the  plaintiffs'*  firm) ;  that  M*Kune  entered  the 
net  amount  (193/.  7«.  8^.)  to  the  credit  of  the  plaintiffs  in 
an  account  with  them  in  his  books,  and  charged  the  same 
sum,  with  the  addition  of  2  per  cent,  for  the  commission,  to 
tlie  debit  of  the  defendant  in  an  account  with  him,  which 
was  according  to  his  invariable  course  of  dealing ;  and  that 
he  sent  to  the  defendant  a  general  invoice  of  all  the  goods 
purchased,  comprising  the  glass  and  earthenware,  but  not 
mentioning  the  plaintiffs'  names ;  that  afterwards,  in  April, 
1823,  and  before  the  credit  for  the  goods  had  expired, 
M^Kune  became  insolvent,  though  up  to  the  day  of  his 
stopping  payment  he  was  in  good  credit,  and  could  have 
bought  goods  on  trust  to  the  amount  of  20,000/.  where- 
upon the  said  mayor  and  bailiffs,  by  the  said  recorder,  after 
stating  the  evidence,  told  the  jury  that,  from  the  distance 
of  time  since  the  sale  took  place,  there  was  some  uncer* 
tainty  in  the  evidence  of  M^Kune  as  to  the  precise  words 
used  by  him  to  the  plaintiffs  at  the  time  he  gave  them  the 
order  for  the  goods ;  but  it  appeared  to  them  (the  said  re- 
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corder)  upon  the  evidence,  tbat  the  name  of  the  defendant 
as  principal  was  not  then  communicated  or  known  to  the 
plaintiffs ;  and  directed  the  jury,  that  if  they  were  of  opi- 
nion that  the  defendant's  name  as  principal  was  mentioned 
by  M^Kune  to  the  plaintiffs  at  the  time  the  order  was  given, 
or  that  the  plainti&  then  knew  that  the  defendant  was  the 
principal,  their  verdict  ought  to  be  for  the  defendant :  but 
if  they  were  of  opinion  that  the  defendant's  name  as  the 
principal  was  not  mentioned  by  M'Kune  to  the  plain tiflfe  at 
the  time  of  the  order  being  g^ven,  and  that  the  plaintifis  did 
not  then  know  that  the  defendant  was  the  principal,  and 
they  did  not  think,  upon  all  the  said  facts  of  the  case 
that  the  plaintiffs,  at  the  time  of  the  order  being  g^ven, 
knew  who  the  principal  was,  so  that  they  then  had  a  power 
of  electing  whether  they  would  debit  the  defendant  or 
M^Kune,  they  ought  to  find  a  verdict  for  the  plaintiffs; 
and  that,  although  the  plaintifis  at  the  time  of  the  sale 
might  think  that  M^Kune  was  not  buying  the  goods  upon 
his  own  account,  yet  if  his  principal  was  not  communicated 
or  made  known  to  them,  tbat  circumstance  ought  to  make 
no  difference  in  the  case.     The  jury,  after  finding  as  a  (ad 
that  the  letter  containing  the  order  was  not  shewn  and  made 
known  to  the  plaintifis,  gave  their  verdict  for  the  pkintiffs 
below  for  219/.  10«.     It  was  contended,  that  the  mayor  and 
bailiffs,  by  the  recorder,  ought  to  have  directed  the  jury 
that  if  they  were  satisfied  that  Davenport,  &c.  at  the  time 
of  the  order  being  given  knew  that  M'Kune  was  buying  the 
goods  as  an  agent,  even  though  his  principal  was  not  com* 
n&unicated  or  made  known  to  them,  they,  by  afterwards 
debiting  M^Kune,  and  so  rendering  the  said  invoices,  had 
elected  to  take  him  for  their  debtor,  and  had  precluded 
themselves  from  calling  on  Thomson. 

Jay  for  the  plaintiff  in  error. — Davenport  and  Co.,  the 
seller  of  these  goods,  knowing  that  M^Kune  was  an  agent, 
and  electing  to  take  him  as  their  debtor,  cannot  now  resort 
to  Thomson.  The  two  following  propositions  will  not  be 
disputed!  Where  the  seller  of  goods,  knowing  that  the 
buyer,  though  dealing  in  his  own  uame,  is,  in  truth,  the 
agent  of  another,  elects  to  g^ve  the  credit  to  such  buyer, 
he  cannot  afterwards  recover  their  value  from  the  principal. 
On  the  other  hand,  if  the  seller  be  ignorant  at  the  time  of 
the  sale  that  the  purchaser  is  buying  for  another  person, 
tbat  person  may  be  sued,  unless  where  the  seller  may  have 
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abandoned  his  right  to  resort  to  him.  Of  these  two  propo- 
sitions, the  first  is  absolute ;  the  second  conditional.  It  will 
be  contended,  that  this  is  an  intermediate  case,  and  altoge- 
ther new. '  But  it  clearly  falls  within  the  first  of  the  above 
propositions ;  or,  if  it  can  be  said  to  range  between  them  at 
all,  it  is  not  equidistant,  but  approximates  to  the  first  more 
nearly  than  to  the  second.  Or,  thirdly,  if  it  were  practica- 
ble to  force  it  nearer  to  the  second,  this  case  would  clearly 
fall  within  the  condition.  Here  the  sellers  were  distinctly 
informed,  that  the  buyer  was  in  truth  the  agent  of  another* 
and  yet  they  elected  to  give  credit  to  such  agent.  They 
have,  therefore,  thus  precluded  themselves  from  recovering 
over  against  the  principal.  They  chose  to  treat  the  agent 
as  their  debtor,  with  a  full  knowledge  that  the  goods  were 
for  another.  They  were  so  satisfied  to  have  the  agent  for 
their  debtor,  that  they  did  not  even  ask  the  name  of  his 
principal.  It  was  natural  they  should  prefer  him  to  a  house 
at  Dumfries,  the  members  of  which  resided  out  of  the  reach 
of  the  laws  of  England.  It  will  be  said,  that  they  could 
not  elect  to  take  him  as  their  debtor,  because  the  name  of 
the  principal  was  not  mentioned.  But  that  was  the  fistult  of 
the  sellers :  they  did  not  ask  the  name.  They  were  told 
the  goods  were  for  a  house  at  Dumfries.  There  was  no 
attempt  at  concealment  on  the  part  of  the  buyer.  If  they 
had  not  fully  decided,  at  the  time  of  making  the  contract, 
to  prefer  M'Kune  to  any  house  in  Dumfries,  they  would 
surely  have  inquired  for  what  house  he  was  acting.  This 
omission  made  their  preference  of  him  manifest  They 
knew  not  only  that  M^Kune  was  bujring  for  another,  but 
they  knew  also  the  description  of  that  other,  viz.^  a  house  in 
Dumfries.  Beyond  this,  what  was  there  in  the  name  ?  Or, 
if  anything  worth  their  knowing,  their  ignorance  of  it  was 
solely  imputable  to  their  own  laches.  Caveat  venditor.  If 
they  wilfully  closed  their  eyes  against  further  light  then^ 
they  cannot  now  complain  that  it  was  imperfect.  But  they 
had  abundant  information  whereon  to  exercise  an  election, 
and  by  their  conduct  they  have  shown  that  they  preferred 
to  take  M ^Kune  as  their  debtor.  The  name  of  the  prin- 
cipal is  wholly  immaterial,  if  the  sellers,  knowing  that  there 
is  a  principal,  elect  to  take  the  agent  as  their  debtor.  If 
this  case,  therefore,  come  nearer  to  the  second  proposition, 
the  sellers  must  be  held  to  have  abandoned  their  right  to 
resort  to  the  principal.     This  doctrine  is  fully  established 
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ker  care  ee^fEz  u»  :Le  aec^t.  kz^yv  iLe  nase  of  tke  princi- 
pal ;  be  kad  qgc  t£^<Tet*:«e.  trie  pover  of  making  any  elec> 
tucu  TL»  cane,  tieretore.  djes  imx  tklj  wiikin  die  aatho- 
lideft  cited.  Oa  the  oti^er  kas^  it  is  rieariy  rrtaWwhcd^ 
that  if  the  seller  does  Dof ,  at  :ke  time  of  tLe  sale,  knov  that 
tLe  borer  is  an  agent,  he  may.  vken  be  di>coins  the  bct^ 
foe  the  principal,  alcLouzh  in  the  meantime  be  has  giren 
credit  to  the  aeent.  The  present  is  an  intermediate  case, 
for  here  the  seiier  koev  at  the  time  of  the  sale,  that  the 
buyer  was  an  a^ent,  bat  did  not  knov  for  whom  he  was 
a^ent.  The  seller  was  not  bound  to  inquire  the  name  of 
the  principal :  and  therefore  this  case  belongs  to  the  latter, 
rather  than  the  former  class.  The  seller  cannot  make  his 
election  between  the  agent  and  prindpal  until  be  knows 
who  the  principsd  is ;  for  the  election  implies  a  comparison 
of  their  indiTidaal  credit.  The  right  to  resort  to  the  prin- 
cipal could  be  determined  only  by  reason  of  the  seller 
having  exercised  an  election,  and  that  right  was  not 
put  an  end  to  in  this  case,  because  no  election  was  or 
could  be  exercised.  Neither  is  the  buyer  injured  by  the 
seller  suing  the  principal;  the  credit  had  not  expired 
when  the  action  was  commenced,  nor  had  the  buyer  settled 
any  account  with  his   principal.       The  buyer,  therefore. 
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18  not  in  a  worse  situation  than  he  was  before.     Wilson  v. 
Hart  (a),  and  Seymour  v.  Pychlau  (ft),  show  that  the  rule,  as  («)  7  Taunt. 
to  discharging  the  principal,  is  not  to  be  extended.     As  to  (A)  ]  b.  &  a. 
the  argument  from  inconvenience,  i&an  unknown  principal  ^^* 
IS  not  to  be  liable  when  discovered,  great  inconvenience  . 
will  follow.     The  majority  of  contracts  are  made  by  agents 
who  are  known  to  be  agents,  but  the  names  of  their  princi- 
pals are  not  known.     In  Moore  v.  Clemenison  (c)  it  was  (o)  2Campb.22. 
held,  that  although  a  factor  sells  goods  as  a  principal,  yet, 
if,  before  they  are  all  delivered,  and  before  any  part  of  them 
is  paid  for,  the  purchaser  is  informed  that  they  belong  to 
a  third  person,  in  an  action  by  the  latter  for  the  price  of 
them,  the  purchaser  cannot  set  off  a  debt  due  to  him  from 
the  factor.     Lord  Ellenborough  there  says,  *^  A  man  who  is 
in  the  habit  of  selling  the  goods  of  others,  may  likewise 
sell  goods  of  his  own ;  and  where  he  sells  goods  as  a  prin- 
cipal, with  the  sanction  of  the  real  owner,  the  purchaser, 
who  is  thus  led  to  give  him  credit,  shall  on  no  account 
afterwards  be  deprived  of  his  set-off  by  the  intervention  of 
a  third  person.     But  here  there  was  express  notice  to  the 
purchaser,  before  the  contract  was  completed,  that  Green, 
in  this  particular  transaction,  acted  only  as  a  factor."      In 
Railton  v.  Hodgson  (cf),  the  sellers  gave  credit  to  Smith,  W  Cited  in  Fa- 
Lindsay  and  Co. ;  but  it  was  held,  they  might  maintain  an  dasfquhond 
action  against  the  defendant,  who  had  had  the  goods.    The  ^''^^  '^^If' 
defendant  here  has  had  the  goods,  and  in  justice  ought  to 
pay  for  them,  unless  the  plaintiff  has  done  anything  to 
preclude  himself  from  suing,  or  unless  it  be  shown  that  by 
suing  the  defendants  he  is  altering  the  rights  of  other  par- 
ties, and  neither  of  those  things  can  be  shown. 

Lord  Tenterdent  C.  J. — I  am  of  opinion  that  the  direc- 
tion given  by  the  learned  Recorder  in  this  case  was  right, 
and  that  the  verdict  was  also  right.  I  take  it  to  be  a  gene- 
ral rule,  that  if  a  person  sells  goods  (supposing  at  the  time 
of  the  contract  he  is  dealing  with  a  principal),  but  after- 
wards discovers  that  the  person  with  whom  he  has  been 
dealing  is  not  the  principal  in  the  transaction,  but  agent  for 
a  third  person,  though  he  may  in  the  mean  time  have  debited 
the  agent  with  it,  he  may  afterwards  recover  the  amount 
from  the  real  principal ;  subject,  however,  to  this  qualifica- 
tion, that  the  state  of  the  account  between  the  principal 
and  the  agent  is  not  altered  to  the  prejudice  of  the  prin- 
cipal.    On  the  other  hand,  if  at  tiie  time  of  the  sale  the 
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seller  knows,  not  only  that  the  person  who  is  nominally 
dealing  with  him  is  not  principal  but  agent,  and  also 
knows  who  the  principal  really  is,  and,  notwithstanding 
all  that  knowledge,  chooses  to  make  the  agent  his  debtor, 
dealing  with  him  and  him  alone,  then,  according  to  the 
(a)  4  Taunt  cases  of  Addi$on  V.  Gandasequi  (a),  and  Paterscn  v.  Gan" 
(6)  15  East,  62.  dosequi  (i),  the  seller  cannot  afterwards,  on  the  feilure  of 

the  agent,  turn  round  and  charge  the  principal,  having 
once  made  his  election  at  the  time  when  he  had  the  power 
of  choosing  between  the  one  and  the  other.  The  present 
is  a  middle  case.  At  the  time  of  the  dealing  for  the 
goods,  the  plaintiffs  were  informed  that  M*Kune,  who 
came  to  them  to  buy  the  goods,  was  dealing  for  another, 
that  is,  that  he  was  an  agent,  but  they  were  not  informed 
who  the  principal  was.  They  had  not,  therefore,  at  that 
time  the  means  of  making  their  election.  It  is  true  that 
they  might,  perhaps,  have  obtained  those  means  if  they  had 
made  further  inquiry ;  but  they  made  no  further  inquiry. 
Not  knowing  who  the  principal  really  was,  they  had  not 
the  power  at  that  instant  of  making  their  election.  That 
being  so,  it  seems  to  me  that  this  middle  case  falls  in  sub- 
stance and  effect  within  the  first  proposition  which  I  have 
mentioned,  the  case  of  a  person  not  known  to  be  an  agent ; 
and  not  within  the  second,  where  the  buyer  is  not  merely 
known  to  be  agent,  but  the  name  of  his  principal  is  also 
known.  There  may  be  another  case,  and  that  is  where  a 
British  merchant  is  buying  for  a  foreigner.  According  to 
the  universal  understanding  of  merchants,  and  of  all  per- 
sons in  trade,  the  credit  is  then  considered  to  be  given  to 
the  British  buyer,  and  not  to  the  foreigner.  In  this  case, 
the  buyers  lived  at  Dumfries ;  and  a  question  might  have 
been  raised  for  the  consideration  of  the  jury.  Whether,  in 
consequence  of  their  living  at  Dumfries,  it  may  not  have 
been  understood  among  all  persons  at  Liverpool,  where 
there  are  great  dealings  with  Scotch  houses,  that  the 
plaintiffs  had  g^ven  credit  to  M^Kune  only,  and  not  to  a 
person  living,  though  not  in  a  foreign  country,  yet,  in  that 
part  of  the  king^s  dominions  which  rendered  him  not  ame- 
nable to  any  process  of  our  courts  ?  But  instead  of  direct- 
ing the  attention  of  the  Recorder  to  any  matter  of  that 
nature,  the  point  insisted  upon  by  the  learned  counsel  at 
the  trial  was,  that  it  ought  to  have  been  part  of  the  direc- 
tion to  the  jury,  that  if  they  were  satisfied  the  plaintiffs,  at 
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the  time  of  the  order  being  g^ven,  knew  that  M^Kune  was 
buying*  goods  for  another,  even  though  his  principal  might 
not  be  made  known  to  them,  they,  by  afterwards  debiting 
M^Kune,  had  elected  him  for  their  debtor.  The  point 
made  by  the  defendant's  counsel,  therefore,  was,  that  if  the 
plaintiffs  knew  that  M'Kune  was  dealing  with  them  as 
agent,  though  they  did  not  know  the  name  of  the  principal, 
they  could  not  turn  round  on  him.  The  Recorder  thought 
otherwise:  he  thought  that  though  they  did  know  that 
M'Kune  wps  buying  as  agent,  yet,  if  they  did  not  know 
who  his  principal  really  was,  so  as  to  be  able  to  write  him 
down  as  their  debtor,  the  defendant  was  liable,  and  so  he 
left  the  question  to  the  jury,  and  I  think  he  did  right  in  so 
doing.  The  judgment  of  the  court  below  must  therefore 
be  affirmed. 

BayUy^  J. — There  may  be  a  course  of  trade  by  which 
the  seller  will  be  confined  to  the  agent  who  is  buying,  and  ■ 
not  be  at  liberty  at  all  to  look  to  the  principal.  Generally 
speaking,  that  is  the  case  where  an  agent  here,  buys  for  a 
house  abroad.  There  may  also  have  been  evidence  of  a 
course  of  trade,  applicable  to  an  agent  living  here  acting 
for  a  firm  resident  in  Scotland.  But  that  does  not  appear 
to  have  been  made  a  point  in  this  case,  and  it  is  not 
included  in  the  objection  which  is  now  made  to  the  charge 
of  the  Recorder.  In  my  opinion,  the  direction  of  the 
Recorder  was  right;  and  it  was,  with  the  limits  I  have 
mentioned,  perfectly  consistent  with  the  justice  of  the 
case.  Where  a  purchase  is  made  by  an  agent,  the  agent 
does  not  of  necessity  so  contract  as  to  make  himself  per- 
sonally liable ;  but  he  may  do  so.  If  he  does  make  him- 
self personally  liable,  it  does  not  follow  that  the  principal 
may  not  be  liable  also,  subject  to  this  qualification,  that 
the  principal  shall  not  be  prejudiced  by  being  made  per- 
sonally liable,  if  the  justice  of  the  case  is  that  he  should 
not  be  personally  liable.  If  the  principal  has  paid  the 
agent,  or  if  the  state  of  accounts  between  the  agent  here 
«nd  the  principal  would  make  it  unjust  that  the  seller 
should  call  on  the  principal,  the  fiEict  of  payment,  or  such 
a  state  of  accounts,  would  be  an  answer  to  the  action  ^ 

brought  by  the  seller  where  he  had  looked  to  the  respon- ' 
sibility  of  the  agent     But  the  seller,  who  knows  who  the 
principal  is,  and  instead  of  debiting  that  principal,  debits 
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the  agent,  is  considered^  according  to  the  authorities  which 
have  been  referred  to,  as  consenting  to  look  to  the  agent 
only,  and  is  thereby  precluded  from  looking  to  the  princi- 
pal. But  there  are  cases  which  establish  this  position,  that 
although  he  debits  the  agent  who  has  contracted  in  such  a 
way  as  to  make  himself  personally  liable,  yet,  unless  the 
seller  does  something  to  exonerate  the  principal,  and  to  say 
that  he  will  look  to  the  agent  only,  he  is  at  liberty  to  look 
to  the  principal  when  that  principal  is  discovered.  In  the 
present  case  the  seller  knew  that  there  was  a  principal; 
but  there  is  no  authority  to  show  that  mere  knowledge  that 
there  is  a  principal,  destroys  the  right  of  the  seller  to  look 
to  that  principal  as  soon  as  he  knows  who  that  principal  is, 
provided  he  did  not  know  who  he  was  at  the  time  when 
the  purchase  was  originally  made.  It  is  said,  that  the 
seller  ought  to  have  asked  the  name  of  the  principal,  and 
charged  him  with  the  price  of  the  goods.  By  omitting  to 
do  so,  he  might  have  lost  his  right  to  claim  payment  from 
the  principal,  had  the  latter  paid  the  agent,  or  had  the  state 
of  the  accounts  between  principal  and  the  agent  been  such 
as  to  make  it  unjust  that  the  former  should  be  called  upon 
to  make  the  payment.  But  in  a  case  circumstanced  as  this 
case  is,  where  it  does  not  appear  but  that  the  man  who  has 
had  the  goods  has  not  paid  for  them,  what  is  the  justice  of 
the  case  ?  That  he  should  pay  for  them  to  the  seller,  or  to 
the  insolvent  agent,  or  to  the  estate  of  the  insolvent  agent, 
who  has  made  no  payment  in  respect  of  these  goods  ?  The 
justice  of  the  case  is,  as  it  seems  to  me,  all  on  one  side, 
namely,  that  the  seller  shall  be  paid*  and  that  the  buyer 
(the  principal)  shall  be  the  person  to  pay  him,  provided  he 
has  not  paid  any  body  else.  Now,  upon  the  evidence,  it 
appears  that  the  defendant  had  the  goods,  and  has  not  paid 
for  them,  either  to  M^Kune  or  to  tlie  present  plaintiffs,  or 
to  any  body  else.  He  will  be  liable  to  pay  for  them  either 
to  the  plaintiffs  or  to  M'Kune*s  estate.  I'he  justice  of  the 
case,  as  it  seems  to  me,  is,  that  he  should  pay  the  plaintiffs 
who  were  the  sellers,  and  not  any  other  persons.  I  am, 
therefore,  of  opinion  that  the  direction  of  the  Recorder  was 
right 

LMedale^  J. — The  general  principle  of  law  is,  that  the 
seller  shall  have  his  remedy  against  the  principal,  rather 
than  against  any  other  person.     Where  goods  are  bought 
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by  an  agent,  who  does  not  at  the  time  disclose  that  he  is 
acting  as  agent ;  the  vendor,  although  he  has  debited  the 
agent,  may,  upon  discovering  the  principal,  resort  to  him 
for  payment     But  if  the  principal  be  known  to  the  seller 
at  the  time  when  he  makes  the  contract,  and  he,  with  a  full 
knowledge  of  the  principal,  chooses  to  debit  the  agent,  he 
thereby  makes  his  election,  and  cannot  afterwards  charge 
the  principal.     Or  if  in  such  case  he  debits  the  principal, 
he  cannot  afterwards  charge  the  agent     There  is  a  third 
case.   The  seller  may,  in  his  invoice  and  bill  of  parcels, 
mention  both  principal  and  agent :  he  may  debit  A.  as  a 
purchaser  for  goods  bought  throuc^h  B.,  his  agent     In  that 
case,  he  thereby  makes  his  election  to  charge  the  principal, 
and  cannot  afterwards  resort  to  the  agent.      The  general 
principle  is,  that  the  seller  shall  have  his  remedy  against 
the  principal,  although  he  may,  by  electing  to  take  the 
agent  as  his  debtor,  abandon  his  right  against  the  principal. 
The  present  case  differs  from  any  of  those  which  I  have 
mentioned.     Here  the  agent  purchased  the  goods  in  his 
own  name.  The  name  of  the  principal  was  not  then  known 
to  the  seller,  but  it  afterwards  came  to  his  knowledge.    It 
seems  to  me    to    be   more  consistent  with    the    general 
principle  of  law,  that  the  seller  shall  have    his    remedy 
against  the  principal,  rather  than  against  any  other  person, 
to  hold  in  this  case  that  the  seller,  who  knew  that  there  was 
a  principal,  but  did  not  know  who  that  principal  was,  may 
resort  to  him  as  soon  as  he  is  discovered.     Here  the  agent 
did  not  communicate  to  the  seller  sufficient  information  to 
enable  him  to  debit  any  other  individual.     The  seller  was 
in  the  same  situation,  as  if  at  the  time  of  the  contract  he  had 
not  known  that  there  was  any  principal  besides  the  person 
with  whom  he  was  dealing,  and  had  afterwards  discovered 
that  the  goods  had  been  purchased  on  account  of  another ; 
and,  in  that  case,  it  is  clear  that  he  might  have  charged  the 
principal.     It  is  said,  that  he  onght  to  have  ascertained,  by 
inquiry  of  the  agent,  who  the  principal  was,  but  I  think 
that  he  was  not  bound  to  make  such  inquiry,  and  that  by 
debiting  the  agent  with  the  price  of  the  goods,  he  has  not 
precluded  himself  from  resorting  to  the  principal,  whose 
name  was  not  disclosed  to  him.     It  might  have  been  made- 
a  question,  whether  it  was  not  a  defence  to  this  action  that 
the  principal  resided  in  Scotland.     But  that  was  not  a  point 
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made  at  the  trial,  nor  noticed  in  the  bill  of  exceptions;  we' 
cannot,  therefore,  take  it  into  our  consideration.  For  the 
reasons  already  given,  I  think  the  plaintiff  is  entitled  to 
recover. 

Judgment  affirmed. 

Pcarke^  J.,  having  been  concerned  as  counsel  in  the  cause, 
gave  no  opinion. 


TuBSE  three  cases  are  printed  together 
and  at  length,  since  they  are  almost 
always  dted  at  the  same  time,  and,  taken 
together,  they  comprise  most  of  the  law 
on  the  point  to  which  they  relate,  namely, 
ike  HabUity  of  an  unnamed  principal  when 
ditcovered.  A  very  elaborate  judgment 
upon  a  point  nearly  connected  with  this  sub- 
ject, was  delivered  by  Baron  Porib,  in  Tko- 
nuu  y.  Edwards,  2  Mee  &  Welsh.  ^16, 
In  that  case,  a  person  named  Miller,  by  the 
direction  of  an  election  committee,  of  which 
the  defendant  was  chairman,  opened  seve- 
ral public-houses,  including  that  of  the 
defendant's  testatrix.  The  action  was 
brought  against  the  defendant  for  the 
meat  and  drink  supplied.  On  a  motion 
for  a  new  trial,  Parke,  B.,  stated  the  fol- 
lowing rules  for  the  guidance  of  the  sheriff, 
by  whom  the  issue  was  to  be  tried  :  **  The 
plaintiff  must  prove  an  express  contract,  or 
a  contract  implied  between  the  defendant 
and  his  testatrix,  to  pay  for  the  meat  and 
driuk  supplied  by  her  to  the  voters.  The 
burden  of  proof  is  on  the  plaintiff.  The 
first  question  will  l)e — whether  any  contract 
at  all  was  entered  into  with  the  plaintiff's 
testatrix  f  If  she  supplied  the  meat  and 
drink  to  the  voters,  on  a  mere  speculation 
that  the  candidate,  or  some  one  interested 
in  the  election,  would,  as  a  matter  of 
honour,  pay  for  them,  no  contract  was 
thereby  created  with  any  one.  But  if  she 
supplied  them  by  the  order  of  another, 
looking  to  be  paid  as  a  matter  of  right,  a 
contract  would  be  implied.  On  the  sup- 
position that  a  contract  was  entered  into, 
the  next  qupstion  is,  ivith  whom  that  con-- 
tract  was  made  f  The  voters  were  cer- 
tainly not  contracting  parties.      Miller, 


the  person  who  gave  the  order,  was  prima 
fade  the  contracting  party  with  the  plain- 
tiff's testatrix.  But  if  the  plaintiff  shows, 
that  Miller  was  acting  as  the  agent  of 
another  in  giving  that  order,  the  principal 
is  the  person  ordering  in  point  of  law,  and 
is,  therefore,  the  contracting  party.  If 
then  it  is  proved,  that  Miller  was  em- 
ployed by  the  defendant  alone,  or  by  the 
defendant  and  others,  to  give  the  order, 
and  that  the  defendant  himself  was  not 
acting,  in  so  employing  Miller,  as  agent 
for  any  one  else,  then  the  defendant  is 
the  principal,  and  is  liable,  whether  he  in- 
tended, or  not,  to  pledge  his  personal  re- 
tponnbiUty.  He  is  responsible  if  he  he  a 
principal ;  and  he  is  so,  unless  he  himself  be 
an  agent  for  another.  The  same  conse- 
quence will  follow  if  Miller  was  not  a 
mere  agent,  but  acted  jointly  vith  the 
defendant,  or  with  the  defendant  and 
others,  in  giving  the  order.  If  it  should 
appear,  that  the  testatrix  considered  Miller 
as  acting  on  behalf  of  the  candidate,  and 
trusted  him,  by  supplying  goods  to  the 
voters,  on  the  supposition  that  he  was 
authorised  to  contract  on  his  behalf,  it 
would  make  no  difference  though  the 
contract  with  the  candidate  would  have 
been  illegal ;  for,  on  proof  by  the  plaintiff 
that  Miller  was  not  so  authorised,  the 
plaintiff  would  establish  that  the  contract 
was  not  with  the  candidate,  though  the 
testatrix  supposed  it  to  be ;  and  there 
would,  therefore,  be  no  illegality  in  the 
contract  actually  made,  and  no  policy  of 
the  law  would  prevent  an  action  being 
brought  upon  if.  .  .  .  In  addition  to 
the  cases  ofPeele  v.  Hodgson  and  Eailton 
V.  Hodgson,  cited  in  the  argument  as  to 
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Uie  liability  of  one  who  was  the  real  prm-' 
dpal^  though  he  was  believed  to  be  agent 
for  another,  I  may  mention  the  dictum  of 
Lord  HoU,  Holt,  309,  who  says,  "  If 
A.  employs  B.  to  work  for  C.  without 
warrant  from  C.^  A.  is  liable  to  pay  for 
it/  From  this  case,  added  to  those  in  the 
text,  we  may  infer : — 

1.  That  where  A.  contracts  with  B., 
without  stating  himself  to  be  an  agent,  B. 
may,  on  discovering  his  principd,  elect 
between  them. 

2.  That  the  rule  u  the  same  where  he 
states  himself  to  be  an  agent,  but  does 
not  name  his  principal. 

3.  That  if  he  state  himself  to  be  an 
agent,  but  ha?e  really  no  principal,  he  is, 
in  law,  himself  the  principal. 

One  of  the  shapes  in  which  the  question 
of  the  personal  liability  of  an  unauthorised 
person  acting  as  agent  sometimes  pre- 
sents itself,  is  where  he  has,  without 
authority,  signed  a  third  person's  name  to 
some  negotiable  instrument.  In  Wilton 
y.  Barthrop,  2  M.  &  W.  863,  a  clerk,  who 
had  authority  to  sign  for  general  purposes, 
drew  a  bill  in  the  name  of  the  firm,  and 
was  sued  personally  on  it.  But  the  case 
went  off,  on  the  ground  that  it  did  not 
clearly  appear,  that  he  had  acted  without 
authority.  In  PolhiU  v.  Walter,  2  B.  & 
Ad.  114,  the  question  was  incidentally 
discussed,  whether  a  man  accepting  a  bill 
without  authority  would  be  personally 
liable.  The  court  said,  no  person  could 
be  liable,  as  acceptor,  unless  for  honour, 
except  the  drawee  of  the  bill.  In  the 
course  of  the  argument,  p.  120,  a  case  is 
cited  by  Sir  J.  Scarlett,  where  the  Ameri- 
can courts  held,  that  a  man  making  a  note 
in  the  name  of  another,  without  authority, 
is  liable  personally,  as  maker. 

Very  similar  to  the  last  of  the  three 
rules  above  laid  down,  is  the  doctrine  in 
those  cases  which  have  been  said  to 
warrant  the  proposition,  that  where  one 
man  by  fraud  induces  another  to  sup- 
ply goods  to  a  person  with  whom  he 
would  not  have  dealt  had  it  not  been 
for  such  fraud,  that  there  Ihe  vendor,  on 
discovery  of  tho  fraud,  may  treat  him  as 
a  principal,  and  sue  him  in  indebitatus 
assumptit  for  goods  sold  and  delivered, 
if  he  have  himself  taken  possession  of 
the  articles  supplied.    See  Biddle  v.  Levy, 


I  Stark.  20;  HiUr.  PerroH,  3  Taunt  274 ; 
Lucas  V.  Godwin,  3  Bingh.  N.  C.  741 ;  and 
Wilson  V.  Hart,  post.  It  may  be  a  ques- 
tion of  some  curiosity,  how  far  this  doc- 
trine, if  pushed  far,  might  affect  the 
operation  of  the  stat.  9  G.  4,  c  14^ 
s.  6,  set  out  and  commented  upon 
in  the  note  to  Chandelor  v.  Lopus,  vol.  i. 
p.  79. 

Although  the  person  who  has  dealt  with 
an  agent,  believing  him  to  be  a  principal, 
may  elect  to  treat  the  after-discovered 
principal  as  having  contracted  with  him ; 
still,  if  the  pnncipBl,  following  the  ordinary 
course  of  butinesi,  have,  after  his  liability 
to  the  contractor  is  complete,  altered  the 
state  of  his  accounts  with  the  agent,  this 
right  of  the  contractor  exists,  subject  to 
the  state  of  those  accounts.  This  is  laid 
down  in  the  text  of  Thomson  v.  Davenport. 
In  Kymer  v.  Suwercropp,  1  Campb.  109, 
on  the  10th,  17th,  and  24th  of  June, 
Renyon  and  Co.,  as  brokers  for  the  de- 
fendant, bought  cofiee  from  the  plaintiff, 
who  did  not,  however,  discover  the  agency 
till  the  8th  of  July,  on  which  day  Kenyon 
and  Co.  became  insolvent ;  part  of  the 
coffee  the  defendant  had  received,  and 
had  paid  Renyon  and  Co.  for  it,  by  an 
acceptance  at  one  month,  dated  Idth  of 
June,  which  was  cashed  when  due.  At 
the  expiration  of  one  month  from  each  of 
the  respective  days  of  sale,  which  were  re- 
spectively the  days  of  prompt  in  that  trade, 
the  plaintiff  demanded  payment  from  the 
defendant.  Lord  EUenhorough  held  the 
defendant  liable  for  the  price.  "  A  per- 
son," said  his  lordship,  **  selling  goods  is 
not  confined  to  the  credit  of  a  broker 
who  buys  them,  but  may  resort  to  the 
principal  on  whose  account  they  are 
bought.  .  .  .  If  he  lets  the  day  of 
payment  go  by,  he  may  lead  the  principal 
into  the  supposition,  that  he  relies  solely 
on  the  broker;  and  if  in  this  case  the 
price  of  the  goods  has  been  paid  to  the 
broker,  on  account  of  the  deception  the 
principal  shall  be  discharged.  But  here 
payment  was  demanded  from  the  de- 
fendant on  the  several  days  when  it  be- 
came due,  and  no  reason  was  given  him 
to  believe  that  his  broker  alone  was 
trusted."  In  the  above  sentences  his 
lordship  Idd  down  the  general  rule,  the 
exception,  and  the  limitation  to  tb^  ez* 
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ceplion :  the  general  rule  being,  that  the 
contractor  may  elect  between  the  agent 
and  the  unknown  principal,  upon  the  dis- 
covery of  the  latter ;  the  exception,  that 
if  the  state  of  the  accounts  between  the 
principal  and  agent  have  been  altered,  he 
elects,  subject  to  the  state  of  those  ac- 
counts ;  and  the  limitation  to  that  excep- 
tion, that  the  alteration  in  the  state  of 
the  accounts  must,  in  order  to  deprive  the 
contractor  of  his  election,  be  made  after 
the  liability  of  the  principal  has  accrued, 
that  is,  after  the  right  of  acting  upon 
tlie  election  has  once  vested. 

Some  difficulty  has  been  thought  to 
surround  the  subject-matter  of  this  note 
(namely,  the  creditor's  right  of  election), 
arising  out  of  that  inflexible  rule  of  the 
law  of  evidence,  commented  on  in  fVigglet^ 
worth  V.  Dallisonf  ante,  vol.  i.,  inz,  that 
the  terms  of  a  written  contract  cannot 
be  qualified,  or  contradicted,  by  parol 
testimony.  It  has  been  said,  if  A.  con- 
tract in  writing  without  naming  his  prin- 
cipal, so  that  he  appears  upon  the  writing 
to  be  himself  the  principal — does  not  a 
creditor  who  seeks  to  show,  that  while 
thus  professedly  contracting  for  himself, 
he  rtiUfy  contracted  for  a  principal,  en- 
deavour to  infringe  this  rule  of  evidence, 
by  adding  to  the  written  contract  a  new 
term  at  variance  with  the  written  terms  ? 
This  question,  it  is  however  apprehended, 
must  receive  different  answers  upon  dif- 
ferent occasions,  answers  varying  accord- 
ing to  the  object  with  which  it  is  sought  to 
introduce  the  parol  testimony,  which,  it  is 
submitted,  never  can  be  heard  for  the 
purpose  of  <fijcharging  the  agent,  but 
may  always  be  so  for  that  of  charging  the 
principal. 

That  parol  evidence  can  never  be  ad- 
mitted for  the  purpose  of  exonerating  an 
agent  who  has  entered  into  a  written  con- 
tract in  which  he  appears  as  principal,  even 
though  he  should  propose  to  shew,  if  al- 
lowed, that  he  mentioned  his  principal  at 
the  time  of  entering  into  it,  seems  to  be 
now  well-established.  The  cases  of  Letl- 
hUter  V.  Farrow^  5  M.  &  S.  345  ;  Lefevre 
V.  Lhyd,  5  Taunt.  749  ;  Sowerby  v. 
Butcher,  1  C.  &  Mee,  371  and  4  Tyrwh. 
380,  shew  that  an  agent,  drawing,  accept- 
ing, or  indorsing  negotiable  securities  in 
his  own  name»  is  personally  liable  upon 


them  to  the  holder.  In  Magee  v.  Atkin^oH, 
2    Mee  &   Welsh.   440,   on  the  trial  of 
an  action  of  assumpsit  for  the  non-delivery 
of  railway  shares,  it   appeared,  that  the 
defendant,  who  was  a  share-broker,  sold 
the  shares  in  question,  on  account  of  Mr. 
Jacob,  to  Scholes  the  plaintiff's  agent ;  he 
then  returned  home,  and  informed  his 
clerk    that   he  had  sold    the  shares   to 
Scholes,  on  which  the  clerk  entered  in  the 
book  a  sale  from  the  defendant  to  Scholes, 
and  a  contract  note  to  the  same  effect  was 
sent  to  Scholes.      The  defendant  shortly 
afterwards  altered  the  book  by  inserting 
Jacob's  name  as  seller,  and  sent  another 
note  to  Scholes,  in  which  Jacob  appeared 
as  seller.      On  these  facts,  Paiteson,  J., 
left  it  to  the  jury   to  say  whether  the 
second  note  was  a  correction  of  a  mistake 
in  the  first ;  and  he  told  them  *'  that  if 
the  defendant  entered  into  a  written  con- 
tract in  his  own  name,  he  could  not  after- 
wards set  up  that  he  was  acting  as  a  bro- 
ker merely  ;  and,  though  known  to  be  an 
agent,  if  the  defendant  signed  the  con- 
tract in  his  own  name,  he  was  liable."  Evi- 
dence was  tendered  to  shew  a  custom  to 
send  in  broker's  notes  without  disclosing 
the   principal's  name,  but  this  evidence 
was  rejected.      The  jury  found  a  verdict 
for  the  plaintiff,  and  the  Court  of  Exche- 
quer approved  of  the  direction  of  the 
learned  judge,  and  refused  a  rule  for  a 
new  trial.  *'  I  do  not  see,"  said  Parke,  B., 
**  any  default  in  the  rejection  of  the  evi- 
dence, because  the  evidence  tendered  was 
to  alter  the  written  contract."  "  The  cus- 
tom offered  to  be  proved,**  said  Alderton, 
B.,  "  was  a  custom  to  violate  the  common 
law  of  England." 

On  the  motion  for  a  new  trial  in  the 
above  case,  Wilson  v.  Hart,  7  Taunt.  295, 
was  cited  as  an  authority  in  favour  of  the 
admissibility  of  the  parol  evidence.  This 
case  has  occasioned  some  confusion,  aris- 
ing mainly  from  the  too  great  generality 
of  the  marginal  note,  in  which  it  is  broad- 
ly stated,  that ''  the  Statute  of  Frauds  does 
not  exclude  parol  evidence  that  a  con- 
tract for  the  sale  of  goods,  purporting  to 
have  been  made  between  A.,  the  seller, 
and  B.,  the  buyer,  was,  on  B.*s  part,  made 
by  him  only  as  agent  for  C."  On  exami- 
nation, however,  it  will  be  found  to  be  no 
direct  authority  as  to  the  admissibility  of 
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the  evidence  io  any  case ;  and  so  far  as  it 
is  of  weight  upon  this  subject,  it  will  be 
found  to  support  only  the  second  of  the 
two  propositions  above  submitted,  namely, 
that  the  parol  evidence  may  be  admitted 
to  charge  the  principal,  though  not  to 
difcharge  the  agent.  In  Wilton  v.  Hart, 
a  person  of  the  name  of  Read,  being  in- 
debted to  Hart,  who  was  pressing  him  for 
payment,  said,  he  thought  he  could  get 
credit  for  wool,  which  Hart  wanted,  and 
accordingly  procured  a  broker  to  purchase 
some  from  Clarke,  telling  the  broker  that 
be  was  commissioned  to  buy  it  by  Hart. 
The  broker  bought  it,  it  having  been  pre- 
viously inspected  by  Hart,  and  the  bought 
note  and  invoice  both  named  Read  as  the 
buyer.  In  an  action  brought  by  the 
assignees  of  Clarke,  the  seller  of  the  wool, 
against  Hart,  for  the  price,  the  L.  C.  J. 
Gihbs  told  the  jury  *'that  the  question  for 
them  was,  whether  it  was  a  sale  to  the 
defendant  or  to  Read ;  if  they  thought  it 
was  a  fraud  between  the  defendant  and 
Read,  to  pay  the  defendant's  debt  with 
Clarke's  wool,  they  might  find  for  the 
plaintiff.  The  written  documents  favoured 
the  defendant's  case,  but  if  the  jury  thought 
that  the  defendant  bad  all  along  intermed- 
dled with  the  sale,  and  induced  the  plain- 
ti£P  to  think  he  was  going  to  pay  for  them, 
notwithstanding  the  sale  was  in  form  to 
Read,  they  might  find  for  the  plaintiffs.*' 
The  jury  found  a  verdict  for  the  plaintiffs, 
and  a  motion  was  made  for  a  new  trial  on 
the  ground,  1st.  That  there  was  no  con- 
tract between  Clarke  and  the  defendant 
within  the  17th  section  of  the  statute  of 
frauds  ;  2dly,  That  parol  evidence  ought 
not  to  have  been  received  for  the  purpose 
of  altering  the  effect  of  the  written  con- 
tract.    The  court  refused  the  rule. 

Now  it  is  plain  that  in  deciding  the 
above  case,  it  was  not  necessary  to  go 
further  than  to  say  that  where  a  man  gets 
goods  into  his  hands  by  fraud,  he  may  be 
charged  with  their  price  in  assumpsit.  So 
far  this  case  is  an  authority  in  support  of 
the  doctrine  deduced,  in  a  former  part  of 
this  note,  from  Biddle  v.  Levy,  Hill  v.  Pet' 
roti,  and  Lucas  v.  Godwin^  and  could  in- 
Totve  no  question  concerning  the  written 
contract,  because  the  assumpsit  would  be 
raised,  not  out  of  that  or  by  its  aid,  but 
from  the  acts  of  the  defendant,  in  possess- 
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ing  himself  of  the  goods  by  means  of  a 
delusion  practised  upon  Clarke.  Such 
was,  moreover,  the  view  taken  by  the 
court.  "  The  case  was  left  to  the  jury," 
says  Dallas,  J.,  *'(m  a  question  of  fraud, 
and  the  jury  have,  on  the  whole,  drawn  a 
conclusion,  that  this  was  a  contrivance 
between  the  defendant  and  Read,  for  the 
purpose  I  have  mentioned,  and  this  was 
legitimately  a  question  for  the  jury."  It 
is  true  that  Park,  J.,  says  in  his  judgment, 
'<It  is  the  constant  course  to  show  by 
parol  evidence  whether  a  contracting  party 
is  agent  or  principal.  The  evidence  is  pro- 
perly admitted."  The  decision  of  the 
case,  however,  turned,  as  has  been  shewn, 
altogether  upon  the  fraud.  But,  even  had 
it  turned  upon  the  admissibility  of  the 
evidence,  it  would  not  have  been  at  all  at 
variance  with  Magee  v.  Atkinson,  since  the 
evidence  would  have  been  admitted  not 
to  <f»charge  Read,  but  to  charge  Hart. 

The  next  proposition  above  submitted, 
is,  that  parol  evidence  that  the  person 
who  has  signed  as  principal  was  in  reality 
an  agent,  ought  not  to  be  excluded,  when 
the  purpose  for  which  it  is  offered  is  that 
of  charging  the  principal  with  the  contract. 
The  principle  on  which  it  is  submitted 
*hat  this  depends,  is  adverted  to  in  the  text 
of  Paterson  v.  Gandasequi,  which  states 
that  *'  it  was  moved  to  set  aside  the  non- 
suit, on  the  ground  of  assimilating  this 
case  of  a  dormant  principal  to  that  of  a 
dormant  partner,  where,  though  the  per- 
son furnishing  goods  to  the  ostensible 
partners,  intended,  at  the  time,  to  give 
credit  only  to  them,  yet  he  may  afterwards 
pursue  his  remedy  against  the  dormant 
partner  when  discovered."  And  this,  it  is 
submitted,  is  the  true  principle.  A  dor- 
mant partner  is  sued  on  the  ground  of 
agency  ;  he  is  liable  on  a  contract  relat- 
ing to  the  firm  made  in  the  ostensible 
partner's  name  alone,  because  he  is  taken 
to  have  adopted  the  name  of  the  ostensible 
partner  as  his  own,  for  the  purpose  of 
such  contracts.  So  that  when  the  osten- 
sible partner  signs  his  name  to  such  con- 
tracts, he  signs  a  word,  the  meaning  of 
which  comprehends  not  himself  alone,  but 
his  partner  also.  It  is  in  fact,  a  question 
of  signification.  A.  and  B.  trade  under  the 
name  "A.";  the  name  •*A.",  therefore, 
when]used  in  a  contract  relating  to  such 
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trade,  means  "A.  &  B." ;  and  to  shew 
Uiat  it  hat  fuch  meaning,  parol  evidence 
is  admissible*  but  admissible  only  for  the 
purpose  of  charging  B.,  for  De  Mautort 
y,  Sanders,  1  B.  &  Ad.  398,  decides,  that 
it  cannot  be  admitted  to  ducharge  the  os- 
tensible partner.  Now,  if  B.  maj  contract 
jointly  with  A.,  under  the  name  of  A.,  and 
employ  A.  to  sign  it,  there  is  no  reason  why 
he  should  not  contract  individually  in  the 
same  way,  and  if  he  may  do  so,  then  parol 
evidence  must  be  admissible  to  shew  that 
A.,  being  his  agent,  so  contracted  for  him. 
This  view  will  be,  it  is  submitted,  borne 
out  by  an  examination  of  the  authorities. 
In  Paterson  v.  GandaieqtU,  the  order  for 
.the  goods  for  which  the  action  was  brought 
was  in  writing,  signed  only  by  Lazarabal 
and  Co. :  no  objection  was  made  to  the 
admissibility  of  the  parol  evidence.      In 
ThoTMon  V.  Davenport,  RaiUon  v.  Peelei 
and  RaiUon  v.  Hodton,  the  invoices  which 
appear  to  have  contained  the  terms  of  the 
contracts,  were  made  out  to  the  respective 
agents.      The  case  of  Short  v.  Spackuum, 
2  B.  &  Adol.  962*  has  considerable  bear- 
ing on  these  points.    The  plaintifis,  being 
employed  by  Hudson  to  buy  oils,  em- 
ployed one  Bentley  to  effect  a  purchase 
for  them ;  Bentley  applied  to  the  defend- 
ants, who  refused  to  sell  to  the  plaintiffs^ 
but  being  informed  they  had  a  principal, 
consented,  and  made  out  the  bought  and 
sold  notes  to  the  plaintiffs,  as  principals. 
Hudson  refused  to  ratify  the  purchase,  on 
which,  the  plaintiffs  took  to  it  for  their 
own  benefit,    demanded    the    oils,    and 
brought  an  action  against  the  defendants 
for  not  delivering  them.     It  was  objected 
that  the  defendants  had  expressly  refused 
to  deal  with  the  plaintiffii  as  principals ; 
the  form  of  the  written  contract  (the 
bought  and  sold  notes)  in  which  they 
appeared  as  principals,  was,  however,  held 
to  entitle  them  to  sue;   and  Parke,  J., 
in  his  judgment,  says,  "  It  is  found  that 
the  plaintifis  were  authorised  by  Hudson 
to  buy  oil  of  the  defendant,  and  the  con* 
tract  wa$  bmdmg  both  on  them,  and,  ^  the 
defendant  choie  to  enforce  it,  on  Hudson," 
It  is  for  the  above  dictum  of  Parke,  J., 
that   Short   v.   Spackman  is  cited :    the 
decision  of  the  case  turns,  as  will  be  per- 
ceived, upon  the  right  of  the  agent  to 
sue  upon  the  contract  in  his  own  name. 


That  an  agent  who  has  made  a  contract 
in  hb  own  name  for  an  undisclosed  prin- 
cipal, may  sue  on  it  in  his  own  name, 
is  established  by   several    cases,  parti- 
cularly the  late  one  of  Sims  v.  Bandy  5 
B.  &  Ad.  393.    *"  It  is,"  said  the  Lord 
Chief  Justice,  delivering  the  judgment  of 
the  court  in  that  case,  after  a  cwr,  adv. 
vuU.,  *'  a  well-established  rule  of  law,  that 
where  a  contract  not  under  seal  is  made 
by  an  agent  in  his  own  name  for  an  un- 
disclosed principal,  either  the  agent  or  the 
principal  may  sue  on  it ;  the  defendant,  in 
the  latter  case,  being  entitled  to  be  placed 
in  the  same  situation,  at  the  time  of  the 
disclosure  of  the  real  principal,  as  if  the 
agent  had  been  the  contracting  party. 
This  rule  is  most  frequently  acted  on  in 
sales  by  factors,  agents,  or  partners,  in 
which  cases  either  the  nominal  or  real 
contractor  may  sue.  But  it  may  be  equally 
applied  to  other  cases."  See  also  Alexander 
V.  Barker,  2  Tyrwh.  R.  146 ;  Sims  v.  Brit' 
tain,  4  B.  &  Ad.  375 ;  Bastable  v.  Poole, 
5  Tyrwh.  111.     Now  as  far  as  the  admis- 
sibility of  the  parol  evidence  to  qualify 
the  written  contract  b  concerned,  there 
is  as  much  oljection  to  letting  it  in  for 
the  purpose  of  enabling  the  principal  not 
named  in  the  contract  itself  to  sue,  as  for 
the  purpose  of  rendering  him  liable  to  be 
sued.     But  the  true  rule,  it  is  submitted, 
is,  that  the  parol  evidence  is  admissible 
for  the  purpose  of  charging,  but  never  of 
difcharging  either  party  to  the  contract. 

But  it  is  not  merely  in  cases  where  the 
agent  has  contracted  in  his  own  name  for 
an  unnamed  principal,  that  he  has  a  right 
to  sue  at  law  upon  the  contract.  When 
he  has  made  a  contract,  in  the  subjeet- 
matter  of  which  he  has  a  special  property, 
he  may  even,  though  he  contracted  for  an 
avowed  principal,  sue  in  his  own  name. 
Wimams  y.  MHHngtan,  1  H.  Bl.  81,  is  the 
leading  case  on  this  subject.  There  the 
plaintiff,  an  auctioneer,  was  employed  by 
Crown  to  sell  his  goods.  7^  sale  was  at 
Croum's  house,  and  the  ^oods  known  to  be 
his  property.  The  plaintiff  brought  an 
action  against  the  defendant,  who  had 
purchased  some  part  of  the  goods,  for 
goods  sold  and  delivered,  and  obtained  a 
verdict,  which  the  court  refused  to  set 
aside.  "  An  auctioneer,"  said  Lord  Lough* 
borough^  "  has  a  possession^  coupled  with  an 
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interett^  in  goods  which  he  is  employed  to 
sell,  not  a  bare  auiody,  like  a  servant  or 
shopman.  There  is  no  difference,  whether 
the  sale  be  on  the  premises  of  the  owner 
or  at  a  public  auction-room ;  for,  on  the 
premises  of  the  owner,  an  actual  posses- 
sion  is  given  to  the  auctioneer  and  his 
servants  hy  the  owner,  not  merely  an 
authority  to  sell.  I  have  said  a  possession 
coupled  with  an  interest ;  but  an  auc- 
tioneer has  also  a  special  property  in  him, 
with  a  lien  for  the  charges  of  the  sale, 
the  commission,  and  the  auction  duty, 
which  he  is  bound  to  pay.  ...  It  is  not 
a  true  position  that  two  persons  cannot 
bring  separate  actions  for  the  same  cause  : 
the  carrier^  and  the  owner  of  goods,  may 
each  bring  actions  ou  a  tort ;  the  factor 
and  owner  may  each  have  actions  on  a 
contract :  I  am,  therefore,  upon  the  whole, 
decidedly  of  opinion  that  this  action  may 
well  be  maintained." 

But  there  is  an  objection  of  a  peculiar 
nature  to  suing  in  the  name  of  an  auc- 
tioneer :  for  sales  by  auction  are  within 
the  i7th  section  of  the  Statute  of  Frauds, 
so  that  the  contract  created  by  such  sale 
must  be  evidenced  by  a  memorandum  in 
writing  signed  by  the  party  to  be  charged, 
or  by  his  agent.  Now,  it  is  well  known  that 
the  auctioneer  is  on  these  occasions  the 
agent  for  the  purchaser  to  sign  the  con- 
tract, as  well  as  of  the  seller  to  sell  the 
goods ;  so  that  his  entry  in  bis  book  binds 
the  purchaser,  and  is  a  sufficient  memo- 
randum of  the  contract  But  it  has  been 
held  that  when  the  purchaser  is  sued  in 
the  auctioneer's  name,  this  memorandum 
is  insufficient :  for  the  auctioneer,  by  bring- 
ing the  action,  affirms  himself  to  be  the 
vendor,  and  so  causes  the  case  to  fall 
within  the  rule  that  the  vendor  cannot 
be  an  agent  for  the  purchaser  within  the 
meaning  of  the  statute  ;  Farehrother  v. 
Simmons,  5  B.  &  A.  3d.  This  decision 
feeros  to  have  been  regretted,  and  it  is 
otherwise  if  the  name  was  written  con- 


temporaneously with  the  sale  not  by  the 
auctioneer,  but  by  his  clerk ;  Bird  v.  BomI- 
ter,4B,Sc  Ad.  443. 

In  every  case  in  which  the  agent  sues 
in  his  own  name,  two  consequences,  it 
must  be  remembered,  follow.  1.  That 
the  defendant  may  avail  himself  of  those 
defences  which  would  be  good  as  against 
the  agent  who  is  the  plaintiff  on  the  re- 
cord ;  Giltson  v.  Winter,  5  B.  &  Ad.  96, 
and  .  Bauemum  v.  Radeimts,  post  228. 
2.  That  he  may  avail  himself  of  those 
which  would  be  good  as  against  the  prin- 
cipal for  whose  use  the  action  is  brought. 
See  Welstead  v.  Levy,  1  M.  &  Rob.  138 ; 
Megginson  v.  Harper^  4  Tyrwh.  94  ;  R.  v. 
Hardwick,  1 1  East,  578  ;  Harrison  v.  VaU 
lance,  1  Bibg. 45  ;  Smith  y,Lyon,S  Campb. 
465. 

Where  the  agent  has  contracted  for 
an  undisclosed  principal,  and  that  prin- 
cipal thinks  proper  to  sue  on  the  contract 
in  his  own  name,  he  does  so,  subject  to 
those  rights  which  the  defendant  might 
have  exercised  against  the  agent  at  the 
time  of  the  disclosure,  had  that  agent  been 
really  a  principal.  This  is  a  part  of  the 
rule  laid  down  by  the  court  in  Sims  v. 
Bond,  and  above  quoted.  Thus,  if  a  factor 
sell  as  principal,  the  vendee,  on  the  true 
principal  afterwards  discovering  himself, 
may  avail  himself  of  pay  ment  to,  or  set  off  a 
demand  upon,  the  factor ;  Stracy  v.  Decy, 
7  T.  R.  861 ;  George  v.  ClaggeU,  7  T.  R. 
359,  ante  p.  77,  et  notas ;  Coates  v.  Lewis, 
1  Camp.  444;  Blackhume  v.  Scholes,  2 
Camp.  343  ;  Carrw.  Hinchcl^e,  4  B.  &  C. 
551  ;  Taylor  V.  Kymer,  3  B.  &  Ad.  334  ; 
Bastable  \.Poole,b  Tyrwh.  1 1 1.  It  was  once 
attempted  to  extend  this  doctrine  so  as  to 
allow  a  set-off  against  a  trustee  of  money 
due  from  the  cestui  que  trust ;  Bottomleyy. 
Brook,  1  T.  R.  621 ;  Budge  v.  Birch,  Odd. 
622.  But  these  cases  have  been  disap- 
proved of;  Tucker  v.  Tucker,  4  B.  &  Ad. 
745  ;  and  tee  Lord  EUenborough's  obser- 
vations in  Wake  v.  Tinkler,  16  East,  36. 
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TRINITY,  88  G.  8.-11.  B. 


[aSPORTBD  7  T.  R.  663.] 


The  drfendoM  may  give  in  evidence  the  declarations  or  admi»- 
sions  of  the  plaintiff  on  the  record  to  defeat  the  action,  al- 
though such  plaintiff  appear  to  be  only  a  trustee  Jar  a  third 
person. 

This  was  an  action  on  the  case,  wherein  the  declaration 
stated,  that  in  consideration  that  the  plaintiffs  had  shipped 
on  board  a  certain  vessel  then  lying  at  Embden,  and  whereof 
the  defendant  was  master,  certain  goods  to  be  carried  from 
thence  to  London,  there  to  be  delivered  in  good  condition 
and  dry  (except  in  case  of  inevitable  damage  or  leakage)  to 
Messrs.  Van  Dyck  and  Co.  for  a  certain  reasonable  freight 
to  be  paid  to  the  defendant,  the  defendant  promised  to  carry 
and  deliver  the  same  accordingly;  that  the  ship  with  the 
goods  arrived  safely  from  Embden  at  London ;  and  although 
Messrs.  Van  Dyck  and  Co.  paid  the  freight  for  the  same, 
yet  the  defendant  did  not  deliver  the  goods  in  good  con* 
dition  and  dry,  although  not  prevented  from  so  doing  by 
inevitable  damage  or  leakage,  but  on  the  contrary  delivered 
the  same  wet  and  ill-conditioned,  and  the  said  goods  were 
through  the  same  neglect  and  default  of  the  defendant  much 
damaged  and  spoiled,  &c.  To  this  the  general  issue  was 
pleaded. 

At  the  trial  before  Lord  Kenyan  at  Guildhall,  much  evi- 
dence was  at  first  gone  into  in  order  to  show  that  the  injury 
arose  from  the  unskilful  stowing  of  the  goods  on  board  the 
vessel,  and  not  from  the  inevitable  danger  of  the  sea,  as  the 
defendant  endeavoured  to  establish.  But  the  principal 
question  arose  on  the  production  to  evidence  by  the  defend- 
ant of  a  letter  from  the  plaintiffs,  who  were  the  shippers  of 
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the  goods  to  Van  Dyck  and  Co.,  entirely  exculpating  the 
defendant  from  all  blame  or  imputation  of  negligence  or 
misconduct,  and  stating  that  he  acted  in  every  respect  ac- 
cording to  their  (the  plaintiffs')  orders  by  stowing  the  goods 
under  their  direction.  But  it  also  appeared  in  the  same 
letter  that  Van  Dyck  and  Co.  were  the  persons  on  whose 
risk  the  goods  were  shipped,  that  they  were  the  persons 
really  interested  in  the  suit,  and  had  indemnified  the  plain- 
tiffs, their  agents,  in  whose  names  they  had  brought  this 
action.  Whereupon  it  was  contended  at  the  trial,  in  sup- 
port of  the  action,  that  as  it  was  disclosed  that  Van  Dyck 
and  Co.  were  the  real  plaintiffs,  and  the  nominal  plaintiffs 
only  their  agents,  the  former  ought  not  to  be  concluded  by 
the  admissions  of  their  agents,  proved  too  by  letter  without 
the  sanction  of  an  oath,  and  that  therefore  this  evidence 
ought  to  be  rejected :  but  Lord  Kenyan  being  of  a  different 
opinion,  the  plaintiff  was  nonsuited. 

Gibbs  and  Park  moved  yesterday  to  set  aside  the  nonsuit. 
The  principle  has  been  established  in  several  cases,  that  it 
is  competent  to  a  court  of  law  to  recognise  the  real  parties 
to  a  suit,  though  they  are  not  the  nominal  parties  on  the 
record ;  and  when  it  is  shown  who  the  real  parties  are,  the 
cause  ought  to  be  tried  in  the  same  manner  as  if  they  were 
brought  formally  before  the  court.  In  Winch  y .  Keely  {a)  (a)lT.R.,6]9. 
the  principal  case  determined  was,  that  the  assignor  of  a 
chose  in  action  who  had  become  a  bankrupt,  might  notwith- 
standing maintain  an  action  in  his  own  name  against  the 
debtor  for  the  benefit  of  the  assignee.  That,  indeed,  pro- 
ceeded on  the  ground  that  a  mere  trust  did  not  pass  by  an 
assignment  under  the  bankrupt  laws :  but  a  case  was  there 
cited  and  recognised  by  the  court,  which  established  the 
position,  that  a  court  of  law  might  take  notice  of  a  trust,  and 
consider  who  the  real  parties  were.  That  was  a  case  of 
Bottomley  v.  Brook^  M.  22  G.  8,  C.  B.,  where  to  debt  on 
bond  the  defendant  pleaded  that  the  bond  was  given  for 
securing  100/.  lent  by  the  defendant  to  one  E.  Chancellor, 
and  given  by  her  direction  to  the  plaintiff  in  trust  for  her ; 
and  that  E.  C,  before  the  action  brought,  was  indebted  to 
the  defendant  in  more  money  than  the  amount  of  the  bond. 
The  plaintiff,  having  demurred,  afterwards  withdrew  his 
demurrer  by  advice  of  tlie  court.  The  same  case  was  also 
recognised  by  this  court  in  another  of  Rudge  v.  Birchy 
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M.  25  G.  $9  where  to  debt  on  bond  the  defendant  pleaded 
that  the  bond  was  giren  to  the  plaintiiBT  in  trust  for  A.,  and 
that  A.,  at  the  time  of  exhibiting  the  plaintiff's  bill,  was 
indebted  to  the  defendant  in  more  money;  and  this  was 
holden  gopd  on  demurrer.     If  these  cases  be  law,  they 
govern  the  present :  for  if  the  court  will  recognise  the  real 
litigant  parties,  and  if  the  declarations  of  the  agents  of  Van 
Dyck  and  Co.  would  not  have  been  evidence  against  them 
if  they  had  been  plaintift  on  the  record,  which  they  cer-< 
tainly  would  not,  notwithstanding  what  was  said  in  Biffffs 
(a)3T.R.,454.  y.  Latorence  {a) ;  so  neither  can  they  be  received  in  evi- 
dence, as  it  was  proved  that  the  nominal  plaintiffs  were 
mere  trustees,  and  not  the  parties  really  interested  in  the 
suit.     That  part  of  the  case  of  Biffffs  v.  Lawrencej  passed 
without  much  observation,  and  was  not  the  principal  point; 
and  Lord  Kenyan  has  frequently  ruled  the  contrary,  at  the 
sittings  since  that  time,  without  its  having  ever  been  ques- 
tioned.   The  answer  given  in  such  cases  has  always  been, 
that  the  agent  himself  might  have  been  subpoenaed  as  a 
witness,  and  therefore  what  he  has  been  heard  to  say  can- 
not be  evidence,  as  not  being  the  best.     There  must  be 
reciprocity  in  the  rule.     If  a  defendant  may  show  who  the 
real  plaintiff  is,  though  not  the  plaintiff  on  the  record,  for 
the  purpose  of  setting  off  a  debt  due  from  the  real  party, 
or  of  giving  in  evidence  declarations  of  that  party,  so  the 
real  party  ought  to  have  the  privilege  of  disclosing  himself, 
30  as  not  to  be  bound  by  the  declarations  of  the  nominal 
plaintiff,  which,  if  he  had  not  been  such,  could  not  have  been 
given  in  evidence  as  the  declarations  of  a  mere  agent.     If 
it  be  objected,  that  by  these  means  the  defendant  is  pre- 
cluded from  calling  the  agent  in  whose  name  the  action  is 
brought  as  a  witness,  the  answer  is,  that  the  same  effect 
would  be  produced  in  the  cases  of  set-off  where  the  objec- 
tion was  not  admitted  to  prevail.     In  a  case  of  Dyke  v. 
Aldridge,  before  Lord  Mansfield,  where  one  of  the  parties 
was  a  sheriff  who  was  indemnified  by  a  third  person.  Lord 
Mansfield  permitted  the  declarations  of  that  third  person  to 
be  given  in  evidence  against  the  sheriff. 

Erskine,  Garraw,  and  W.  Walton^  now  showed  cause. — 
The  cases  cited  of  Bottomley  v.  Brook,  and  Rudge  v.  Birch^ 
supposing  them  to  be  good  law,  do  not  come  up  to  the 
point  in  dispute :  they  were  a  construction  upon  the  statute 
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of  Set-off,  which  have  always  been  liberally  expounded  to 
advance  the  remedy  and  repress  circuity  of  actions.  But  it 
does  not  follow  that,  because  a  debt  against  the  real  party 
to  the  action  may  be  set  off,  therefore  the  declarations  of 
the  plaintiff  on  record  shall  not  be  received  in  evidence.  In 
those  cases  also  the  trust  appeared  on  the  face  of  the  record, 
so  that  there  could  be  no  surprise  on  the  defendant ;  but 
here  the  defendant  has  no  notice  but  that  he  is  sued  by  the 
real  party,  and  consequently  prepares  his  defence  accord- 
ingly. If  this  evidence  were  not  admitted,  the  principal 
might  always  obtain  an  advantage  over  a  defendant  who 
dealt  with  his  agent,  by  bringing  his  action  in  the  name  of 
the  latter  to  prevent  his  being  a  witness  for  the  defendant, 
while  the  defendant  would  be  precluded  from  giving  the 
declarations  of  the  agent  in  evidence  against  the  principal. 
The  agent  then  would  be  plaintiff,  so  far  as  operated  to  the 
disadvantage  of  the  defendant,  and  a  stranger  to  the  suit 
where  it  would  operate  to  the  defendant's  advantage  that 
he  should  be  plaintiff.  In  a  case  before  Lord  Mansfield  (a),  M  TbU  wu 
an  action  was  brought  in  the  name  of  a  nominal  plaintiff  by  Enktne  from  hit 
persons  beneficially  interested  for  whom  he  was  a  trustee,  recollection  of 

tho  case. 

At  the  trial  the  defendant  produced  a  release  from  the 
plaintiff,  which  Lord  Mansfield  held  conclusive ;  but  said 
that  the  Court  of  Chancery,  upon  application,  would  make 
the  trustee  pay  the  principal  debt,  if  well  founded,  and  the 
costs  of  the  suit.  Besides,  this  was  evidence  on  another 
ground ;  for  the  plaintiffs  as  agents  were  entrusted  with  the 
ordering  and  conduct  of  these  goods  as  to  the  manner  of 
their  being  shipped;  and  if  the  defendant  followed  their 
directions,  the  principal  must  be  bound  by  their  acts :  and 
what  can  be  stronger  evidence  that  the  orders  which  they 
gave  were  implicitly  complied  with,  tlian  their  own  acknow- 
ledgment in  writing  to  that  effect?  It  is  not  pretended 
that  the  letter  is  not  evidence  to  some  purpose,  and  if 
admitted  in  evidence  at  all,  its  whole  contents  must  be 
received. 

Lord  Kem/ouy  C.  J. — This  was  an  action  brought  by 
Bauerman  and  Co.,  against  the  defendant  Radenius ;  and 
in  the  course  of  tlie  trial,  an  admission  by  the  plaintiffs  them- 
selves was  proved,  that  there  was  no  colour  for  the  action, 
which  admission  was  not  fraudulently  obtained  from  them, 
but  was  the  opinion  that  the  plaintiffs  really  entertained  on 


2S2  BAUERMAN    V.  RADENIUS. 

the  merits  of  the  case«     And  the  only  question  now  is,  whe- 
ther or  not  that  ought  to  conclude  the  case  against  the 
plaintiffs  who  made  the  admission.      It  was  said  by  a  very 
learned  judge,  Lord  Macclesfield,  towards  the  beginning  of 
this  century,  that  the  most  effectual  way  of  removing  land- 
marks would  be  by  innovating  on  the  rules  of  evidence ; 
and  so  I  say*     I  have  been  in  this  profession  more  than 
forty  years,  and  have  practised  both  in  courts  of  law  and 
equity ;  and  if  it  had  fallen  to  my  lot  to  form  a  system  of 
jurisprudence,  whether  or  not  I  should  have  thought  it  ad- 
visable to  establish  two  different  courts  with  different  juris- 
dictions, and  governed  by  different  rules,  it  is  not  necessary 
to  say.     But,  influenced  as  I  am  by  certain  prejudices  that 
have  become  inveterate  with  those  who  comply  with  the 
systems  they  found  established,  I  find  that  in  these  courts 
proceeding  by  different  rules,  a  certain  combined  system  of 
jurisprudence  has  been  framed  most  beneficial  to  the  people 
of  this  country,  and  which  I  hope  I  may  be  indulged  in 
supposing,  has  never  yet  been  equalled  in  any  other  coun- 
try on  earth.     Our  courts  of  law  only  consider  legal  rights* 
our  courts  of  equity  have  other  rules,  by  which  they  some- 
times supersede  those  legal  rules,  and  in  so  doing  they  act 
most  beneficially  for  the  subject.     We  all  know  that,  if  the 
courts  of  law  were  to  take  into  their  consideration  all  the 
jurisdiction  belonging  to  courts  of  equity,  many  bad  con- 
sequences would  ensue.       To   mention  only  the  single 
instance  of  legacies  being  left  to  women  who  may  have 
married  inadvertently :  if  a  court  of  law  could  entertain  an 
action  for  a  legacy,  the  husband  would  recover  it,  and  the 
wife  might  be  left  destitute:  but  if  it  be  necessary  in  such 
a  case  to  go  into  equity,  that  court  will  not  suffer  the  hus- 
band alone  to  reap  the  fruits  of  the  legacy  given  to  the 
wife ;  for  one  of  its  rules  is  that  he  who  asks  equity  must 
do  equity,  and  in  such  a  case  they  will  compel  the  husband 
to  make  a  provision  for  the  wife,  before  they  will  suffer 
him  to  get  the  money.     I  exemplify  the  propriety  of  keep- 
ing the  jurisdictions  and  rules  of  the  different  courts  distinct, 
by  one  out  of  a  multitude  of  cases  that  might  be  adduced. 
If  the  parties  in  this  case  had  gone  into  equity,  and  that 
court  had  directed  an  issue  to  be  tried,  they  might  have 
modified  it  in  any  way  they  thought  proper.      One  of  the 
rules  of  a  court  of  equity  is  that  they  cannot  decree  against 
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the  oath  of  the  party  himself  on  the  evidence  of  one  witness 
alone  without  other  circumstances :  but  when  the  point  is 
doubtful,  they  send  it  to  be  tried  at  law,  directing  that  the 
answer  of  the  party  shall  be  read  on  the  trial ;  so  they  may 
order  that  a  party  shall  not  set  up  a  legal  term  on  the  trials 
or  that  the  plaintiff  himself  shall  be  examined :  and  when 
the  issue  comes  from  a  court  of  equity  with  any  of  these 
directions,  the  courts  of  law  comply  with  the  terms  on  which 
it  is  so  directed  to  be  tried.  By  these  means  the  ends  of 
justice  are  attained,  without  making  any  of  the  stubborn 
rules  of  law  stoop  to  what  is  supposed  to  be  the  substantial 
justice  of  each  particular  case  ;  and  it  is  wiser  so  to  act  than 
to  leave  it  to  the  judges  of  the  law  to  relax  from  those  cer- 
tain and  established  rules  by  which  they  are  sworn  to  decide. 
If  the  question  that  has  been  made  in  this  case  had  arisen 
before  Sir  M.  Hale^  or  Lords  Holt  or  Hardwiche^  I  believe 
it  never  would  have  occurred  to  them,  sitting  in  a  court  of 
law,  that  they  could  have  gone  out  of  the  record,  and  con* 
sidered  third  persons  as  parties  in  the  cause.  Here  it  has 
been  contended  that  Bauerman  and  Co.  are  to  be  laid  out 
of  the  case  entirely,  and  we  are  desired  to  substitute  Van 
Dyck  and  Co.  as  plaintiffs  in  their  room :  but  if  they  may 
be  taken  to  be  off  the  record,  then  they  may  be  witnesses, 
and  yet  it  is  not  pretended  that  they  could  have  been  exa- 
mined ;  the  argument,  therefore,  that  asserts  that  they  may 
be  taken  from  off  the  record,  not  holding  good  to  all  pur- 
poses, fails  entirely.  I  cannot  conceive  on  what  ground  it 
can  be  said  that  Bauerman  and  Co.  may  be  considered  not 
as  the  parties  in  the  cause,  for  the  purpose  of  rejecting  their 
admissions,  and  yet  as  the  parties  in  the  cause  for  the  pur- 
pose of  preventing  their  being  examined  as  witnesses.  I 
take  it  to  be  an  incontrovertible  rule,  that  the  admission 
made  by  a  plaintiff  on  the  record,  is  admissible  evidence ; 
and  on  the  trial  of  this  cause  there  was  proof  of  an  admis- 
sion by  the  plaintiffs  that  they  had  no  ground  upon  which 
to  support  the  action.  With  regard  to  the  case  of  Bi^ffs  v. 
Lawrence^  which  was  cited  to  show  that  an  acknowledgment 
made  by  the  defendants  agent  was  evidence  against  the 
principal,  it  is  sufficient  to  say  that  that  was  not  the  point 
on  which  the  case  was  argued  or  determined  in  this  court. 
It  is  my  wish  and  my  comfort  to  stand  super  antiquas  vias  : 
I  cannot  legislate,  but  by  my  industry  I  can  discover  what 
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our  predecessors  have  done,  and  I  will  servilely  tread  in 
their  footsteps.  I  am  therefore  clearly  of  opinion,  on  prin- 
ciples of  law,  that  the  plaintiffs  cannot  recover  in  this  action, 
and  that  we  cannot  in  this  case  assume  the  jurisdiction  of  a 
court  of  equity,  in  order  to  overrule  the  rigid  rules  of  law. 

Ashhurstf  J. — It  was  competent  to  Van  Dyck  and  Co.  to 
have  made  themselves  parties  to  the  record,  instead  of 
which,  they  have  chosen  to  sue  in  the  names  of  Bauerman 
and  Co.,  by  which  they  have  made  the  latter  the  real  plain- 
tiffs in  a  court  of  law,  and  are  bound  by  their  acts  and  by 
the  acts  of  other  persons  done  by  the  orders  of  Bauerman 
and  Co.  Here  it  is  admitted  that  if  the  letter  in  question 
were  to  be  read  as  against  Bauerman  and  Co.,  considering 
them  as  the  plaintiffs,  it  afforded  sufficient  ground  to  con- 
vince a  jury  that  the  plaintiffs  ought  not  to  recover:  but  it 
is  argued  that,  though  the  letter  be  admissible  in  evidence, 
as  it  appears  by  the  latter  part  of  it  that  Bauerman  and  Co. 
were  acting  only  as  agents  for  Van  Dyck  and  Co.,  the  ad- 
mission made  by  the  former  ought  not  to  prejudice  the 
latter.  But  that  argument  cannot  be  supported.  When 
A.  appoints  B.  his  agent,  he  is  bound  by  every  act  and 
order  of  his,  done  within  the  scope  of  his  authority.  Here 
it  appears  by  the  letter,  that  Bauerman  and  Co.  were  present 
when  the  ship  was  loading,  and  approving  of  the  mode  in 
which  it  was  effected  :  then  if  the  loss  happened  in  conse- 
quence of  the  directions  given  by  Bauerman  and  Co.,  Van 
Dyck  and  Co.  must  be  bound  by  it  as  much  as  if  the  orders 
had  been  given  by  themselves. 

Grasey  J. — Van  Dyck  and  Co.  might  either  have  sued  in 
their  own  names  as  the  consignees,  or  in  the  names  of  the 
present  plaintiffs,  the  consignors  of  the  goods.  They  have 
chosen  to  bring  the  action  in  the  names  of  the  latter,  whom 
therefore  we  must  consider  as  the  plaintiffs  in  the  cause.  As 
long  as  Bauerman  and  Co.  are  plaintiffis  on  the  record,  they 
must  be  taken  to  be  so  in  all  the  consequences.  Here  it 
appeared  by  their  own  acknowledgment  that  there  was  no 
foundation  for  the  action,  and  that  acknowledgment  must 
in  this  action  conclude  Van  Dyck  and  Co. 

Lawrence,  J.— <The  ground,  on  which  it  must  be  con- 
tended that  the  admission  made  by  a  mere  trustee  is  not 
evidence,  is,  that  he  has  no  interest  in  the  subject,  and  may 
therefore  be  induced  to  admit  what  is  not  true.     But  in  this 
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case.  Van  Dyck  and  Co.  are  in  this  difficulty  ;  the  present 
plaintiffs  either  have  or  have  not  an  interest :  but  it  noust  be 
considered  that  they  have  an  interest  m  order  to  support  mom,  260.  See, 
tiie  action,  and  if  they  have,  an  admission  made  by  them  ^^^jj^f ^cJ'/ 
that  they  have  no  cause  of  action,  is  admissible  evidence,  plaintiffs,  Bar- 
I  have  looked  into  the  books  to  see  if  I  could  find  any  case  J^[  y^ft  J.', 
in  which  it  was  holden  that  the  admission  of  a  plaintiff  on  362 ;  Artan  v. 
the  record  was  not  evidence,  but  have  found  none.     There  192.  'j^,  v! 
is  a  case  in  Salkeld  (a),  where  Lord  Holt  said  that  if  the  ^"^^''^^i  • 
plaintiff  in  ejectment,  who  is  considered  only  as  a  trustee  Manning  v.' 
for  the  lessor,  released  the  action,  he  might  be  committed  ^^\  ^  M^t'- 
for  a  contempt  of  the  court,  but  he  did  not  say  that  the  re-  Stephen  v. 
lease  would  not  defeat  the  action ;  this  therefore  appears  to  g^Q .  5„„^//*  ^i 
be  the  most  that  a  court  of  law  can  do  in  cases  of  this  Nevmum,  4  B. 

kmd  (b),  Herberts.  Piff- 

Rule  discharged  (c).      ?ott,  2  c.  &  M., 

392. 


That  the  pluntiff  upon  the  record 
cannot,  in  a  court  of  law,  be  looked  upon 
at  a  mere  cipher,  so  that  the  party  really 
suing  shall  not  be  bound  by  his  acts  and 
admissions,  is  furiher  exemplified  by  Gt6- 
8on  V.  Winter,  1  B.  &  Adol.  101,  where 
numerous  other  cases  are  collected.    One 


of  the  strongest  instances  is  that  afforded 
by  the  construction  put  upon  the  seven- 
teenth  section  of  the  Statute  of  Frauds, 
which  requires,  that  a  contract  for  the 
sale  of  goods  should  be  signed  by  the 
party  to  be  charged,  or  his  agent,  lawfully 
authorised.     It  is  held  on  this  enactment. 


(6)  See  Payne  v.  Rogers,  Dougl.  407,  where  the  tenant,  a  nominal  plaintiflT,  having  given  a 
release  to  the  defendant,  the  court  ordered  it  to  be  given  up  on  an  application  by  the  landlord. 

(e)  Craib  and  Wife  v.  D*Aeth,  Bart.,  Tr.,  30  Geo.  3.— Debt  ou  a  bond,  dated  10th  June, 
1776,  from  the  defendant  to  M.  Bartlett,  tpinster,  now  the  wife  of  the  plaintiff,  W.  Craib,  in  300/. 
Plea,  non  est  factum,  and  issue  thereon.  Afterwards  there  was  plea  puis  darrein  continuance  of 
a  release  of  the  action,  dated  30th  January,  1788.  The  replication  stated  the  condition  of  the 
bond,  which  was  for  the  quarterly  payment  of  an  annuity  of  50/.,  and  that  after  the  making  of  the 
bond,  and  the  intermarriage  of  the  plaintiffs,  but  before  the  release,  viz.,  30th  October,  1784,  by 
indenture,  the  plaintiffs,  in  consideration  of  300/.,  assigned  the  annuity  and  bond  to  J.  Mawley, 
and  empowered  him  to  sue  for  it  in  their  names  ;  and  the  plaintiffs  covenanted  not  to  receive  or 
release  it  without  Mawley's  consent,  or  a  rule,  or  decree,  in  a  court  of  law  or  equity.  That  after 
the  making  of  the  said  indenture,  and  before  the  release,  viz.,  9th  June,  1785,  Mawley,  in  con- 
sideration of  320/. ,  assigned  to  Thomas  Johnson ;  that  the  defendant  afterwards  had  notice  of  the 
said  indentures  ;  that  after  the  making  of  the  said  last^mentioned  indenture,  and  before  the  release, 
and  the  plaintiff's  original  writ,  9Mr.,  Michaelmas,  1787,  112/.  lOt.  became  in  arrear,  which  the 
defendant  refused  to  pay  ;  whereupon  Johnson,  in  the  plaintiffs'  names,  sued  him  for  his  (Johnson's) 
benefit ;  that  the  defendant,  having  notice  of  the  premises,  fraudulently  obtained  the  release, 
whereby  the  ssme  is  void.  Rejoinder,  that  the  bond  was  assigned  to  Mawley  in  trust  for  the 
plaintiffs,  and  not  for  his  own  benefit;  and  that  Mawley,  without  the  plaintiff's  knowledge, 
iPraudulently  assigned  it  to  Johnson,  with  a  traverse  that  the  defendant  fraudulently  obtained  the 
release.  The  sur-rejoinder  took  issue  on  the  traverse.  And  there  was  a  verdict  for  the  defendant 
on  both  the  issues.  The  defendant,  at  the  trial,  gave  in  evidence  before  Lord  Loughborough,  at 
Guildhall,  an  affidavit  of  W.  Craib,  the  plaintiff  on  the  record,  sworn  by  him  after  he  had  assigned 
the  bond,  in  which  were  stated  the  facts  relied  on  by  the  defendant ;  on  which  the  plaintiff^s  counsel 
tendered  a  bill  of  exceptions  to  the  admissibility  of  the  evidence,  which  came  on,  and  was  to  be 
argued  this  day :  but  the  court  said  it  was  too  clear  to  be  argued ;  and  that  there  could  be  no 
question,  bat  that  anything  said  or  sworn  by  the  plaintiffs  on  the  record,  must  bo  evidence  for  the 
defendant. 
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that  one  contracting  party  cannot  sign  as 
agent  for  the  other,  WriglU  y.  Darmah^ 
2  Campb.  203 ;  and  further,  that  if  an 
anctioneer,  who  has  signed  for  the  party 
sought  to  be  charged,  be  made  the  nomi- 
nal plaintiff  in  an  action  against  him,  his 
signature,  though  it  would  clearly  have 
been  sufficient  to  bind  the  defendant,  had 
the  action  been  brought  in  the  name  of 
the  other  contracting  party,  will  not  be 
sufficient  for  that  purpose,  in  an  action  in 
which  he  alleges,  on  the  record,  that  the 
contract  was  made  with  himself.  Farc' 
brother  v.  Simmont,  5  B.  &  A.  333.  This 
decision  has  been  somewhat  regretted ; 
see  Bird  v.  Boulter,  4  B.  5c  Ad.  443. 

The  cases  of  Botlomley  y.  Brook,  and 
Budge  y.  Birch,  on  which  reliance  was 
placed  in  the  principal  case,  as  favouring 
the  recognition  of  equitable  rights  in 
courts  of  law,  having  been  disapproved 
of  in  Wake  v.  Tinkler,  16  East,  36,  may, 
perhaps,  be  considered  virtually  overruled 
by  Tucker  v.  Tucker,  4  B.  ^  Adol.  745. 

There  are,  however,  many  cases  in 
which,  notwithstanding  the  distinction 
between  law  and  equity  so  strongly 
marked  out  by  Lord  Kenyon  in  the  prin- 
cipal case,  a  court  of  law  is  forced  to 


proceed  upon,  and  recognise,  the  rules  of 
courts  of  equity.  Thus,  if  an  action  be 
brought  by  a  vendee  for  the  deposit,  the 
court  may  be  obliged  to  inquire,  whether 
the  vendor's  title  would  be  good  in  equity. 
Maberfy  v.  Bobins,  5  Taunt.  625;  see 
Cur&Tig  V.  ShuUUworth,  6  Bingh.  121  ; 
and  Boyman  v.  Gutch,  7  Bingh.  379.  In 
Morley  v.  Frear,  6  Bingh.  547,  it  became 
necessary  to  reply  the  assignment  of  a 
bond,  and  the  court  recognised  the  vali- 
dity of  the  transaction.  In  questions  on 
the  bankruptcy  laws,  it  frequently  becomes 
necessary  to  take  equitable  as  well  as 
legal  rights  into  consideration.  See  Hunt 
V.  Mortimer,  10  B.  &  C.  44 ;  and  though 
from  the  principal  case  it  appears,  that 
the  admission  of  a  person  in  whose  name 
the  action  is  brought  will  be  evidence 
admissible  in  favour  of  the  opposite  party, 
yet  it  is  well  known,  that  the  admission 
of  the  party  really  interested  is  also  evi- 
dence. See  22.  v.  Hardwicke,  11  East, 
578  ;  Hanson  v.  Parker,  1  Wila.  257 ; 
Smith  V.  Lyon,  3  Campb.  465 ;  Bell  v. 
Antley,  16  East,  143 ;  Harrison  v.  Vallance, 
I  Bingh.  45 ;  Bobson  v.  Andrade,  1  Stark. 
372. 
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EASTER.— 37  GEO.  S,  K.  B. 

[repobtbd  7  T.  fi.  269.] 

Where  money  has  been  paid  by  the  plaintiff  to  the  defendant 
under  the  compulsion  of  legal  process^  which  is  afterwards 
discovered  not  to  have  been  due^  the  plaintiff  cannot  recover 
it  bach  in  an  action  for  money  had  and  received. 

The  defendant  formerly  brought  an  action  against  the 
present  plaintiff  for  goods  sold,  for  which  the  plaintiff  had 
before  paid  and  obtained  the  defendant's  receipt ;  but  not 
being  able  to  find  the  receipt  at  that  time,  and  having  no 
other  proof  of  the  payment,  he  could  not  defend  the  action, 
but  was  obliged  to  submit  and  pay  the  money  again,  and 
he  gave  a  cognovit  for  the  costs.  The  plaintiff  afterwards 
found  the  receipt,  and  brought  this  action  for  money  had 
and  received  in  order  to  recover  back  the  amount  of  the 
sum  so  wrongfully  enforced  in  payment.  But  Lord  Ken-- 
yon  was  of  opinion,  at  the  trial,  that  after  the  money  had 
been  paid  under  legal  process  it  could  not  be  recovered 
back  again,  however  unconscientiously  retained  by  the 
defendant,  tliough  the  case  of  Moses  v.  Macfarlane^  2  Burr. 
1009,  was  referred  to;  and  thereupon  the  plaintiff  was 
nonsuited. 

Gibbs  now  moved  to  set  aside  the  nonsuit  and  to  grant  a 
new  trial ;  relying  on  a  subsequent  case  of  Livesay  v.  Rider^ 
E.  22  G.  8,  B.  R.  where,  on  a  similar  motion,  the  court 
held  such  an  action  maintainable.  And  he  pressed  for  the 
opinion  of  the  court  in  order  that  the  question  might  be 
settled. 

laOxAKenyon^  C.  J. — I  am  afraid  of  such  a  precedent.  If 
this  act  on  could  be  maintained,  I  know  not  what  cause  of 
action  could  ever  be  at  rest.    After  a  recovery  by  process 
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of  lav,  there  must  be  an  end  of  litigation,  otherwise  there 
would  be  no  security  for  any  person.  I  cannot,  therefore, 
consent  even  to  grant  a  rule  to  show  cause,  lest  it  should 
seem  to  imply  a  doubt.  It  often  happens  that  new  trials 
are  applied  for  on  the  ground  of  evidence  supposed  to  have 
been  discovered  after  the  trial ;  and  they  are  as  often  re- 
fused :  but  this  goes  much  further. 
jishhurstj  J.,  of  the  same  opinion. 
Grose,  J. — It  would  tend  to  encourage  the  greatest  neg- 
ligence, if  we  were  to  open  a  door  to  parties  to  try  their 
causes  again  because  they  were  not  properly  prepared  the 
first  time  with  their  evidence.  Of  the  general  principle 
there  can  be  no  doubt;  and  though  the  last  case  cited  seems 
to  throw  some  ambiguity  upon  it,  yet  some  of  the  positions 
{a)  Which  his    there  stated  (a)  are  so  entirely  repugnant  to  every  principle 

f^*^ho"ote  of  ®^  ^^^»  ^^^^  ^  ^^^®  ^^^  difficulty  in  disregarding  the  whole 
it.  authority  of  it. 

Lawrence,  J. — If  the  case  alluded  to  be  law,  it  goes  the 
length  of  establishing  this,  that  every  species  of  evidence, 
which  was  omitted  by  accident  to  be  brought  forward  at 
the  trial,  may  still  be  of  avail  in  a  new  action  to  overhale 
the  former  judgment ;  which  is  too  preposterous  to  be 
stated. 

Rule  refused. 


The  decision  in  this  case  is  founded  on 
the  policy  expressed  in  that  well-Icnown 
maxim,  '*  Interest  re^publica  ut  ntfinii  li- 
tium^  And  in  order  to  prevent  the  con- 
fusion which  would  inevitably  arise  from 
allowing  either  well-considered  transac- 
tions between  parties,  who  had  a  sufficient 
opportunity  of  inquiring  before  they  acted, 
or  solemn  decisions  of  courts  of  justice, 
to  be  wantonly  opened  and  re-discus- 
sed, to  the  accumulation  of  expense 
and  litigation,  the  law,  though,  for  a  time 
unsettled  by  the  decision  in  Motet  y.  Mao 
farlane,  2  Burr.  1009,  recognises  two 
general  rules,  which  are  thus  expressed  by 
Mr.  Justice  Palteson,  delivering  judgment 
in  The  Duke  de  Cadaval  v.  CoUins  :— ''  I 
admit,"  said  his  lordship,  "  in  general, 
that  money  paid  under  compulsion  of  law 
cannot  be  recovered  back  as   money  had 


and  received;  and  further,  where  there  is 
bona  fideSy  and  money  is  paid  with  full 
knowledge  of  thefacU,  though  there  be  no 
debt,  still  it  cannot  be  recovered  back.'^ 

Under  the  former  branch  of  the  above 
proposition  falls  the  case  reported  in  the 
text ;  vnder  it  also  falls  the  case  of  Brawn 
▼.  M'KinaUy,  1  Esp.  279.  In  that  case, 
M'Kinally  had  agreed  with  Brown  to  sell 
him  all  his  old  iron  (except  bushel  iron, 
which  was  of  an  inferior  quality)  at  9/.  per 
ton.  The  iron  he  delivered  was  mixed 
with  bushel  iron  ;  he  nevertheless  insisted 
on  the  9/.,  and  brought  an  action  for  it. 
M'Kinally  paid  the  demand,  saying,  at  the 
same  time,  he  did  so  without  pr^ttdice^ 
and  meant  to  bring  an  action  to  recover 
back  the  overplus ;  the  present  action  was 
brought  for  that  purpose.  Lord  Kenyan 
said  the  action  could  not  be  maintained. 
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**  That  to  allow  it,  would  be  to  try  every ' 
question  twice ;  for,  that  the  same  legal 
ground  which  would  entitle  the  plaintiff 
to  recover  in  the  present  action,  would 
have  been  a  good  defence  to  the  action 
brought  against  him  by  the  present  de- 
fendant. That  money  paid  by  mistake 
was  recoverable  by  assumpsit ;  but  here 
it  was  paid  voluntarily,  and  so  could  not 
be  recovered  under  the  circumstances  of 
the  case." 

In  Hamlet  v.  Richardson,  9  Bingh.  644, 
the  same  principle  was  acted  upon.  That 
was  an  action  for  money  had  and  received ^ 
to  recover  cash  paid  in  the  course  of  some 
transactions  arising  out  of  a  charter-party, 
and,  as  the  plaintiff  alleged,  in  mistake. 
It  appeared,  however,  that  the  payment 
had  been  made  after  letters,  explicitly  call- 
ing the  plaintiff's  attention  to  the  subject, 
had  been  received  by  him,  and  after  a  writ 
had  actually  been  issued  against  him,  and 
an  appearance  had  been  entered  to  it. 
The  jury  found  a  verdict  for  the  plaintiff, 
and  also  (which  renders  this  a  very  strong 
case)  that  the  payment  had  been  made 
without  knowledge,  or  reasonable  means 
of  knowledge,  of  the  facts  on  which  the 
demand  had  proceeded.  The  courts  how- 
ever, set  aside  the  verdict.  "  We  think,'' 
said  the  Lord  Chief  Justice,  "this  money 
was  paid  under  compulsion  of  legal  pro- 
cess. In  Marriott  v.  Hampton  it  did  not 
appear  to  what  precise  point  the  action 
had  been  carried  before  the  money  was 
paid;  though,  from  the  circumstance  of 
a  cognovit  having  been  given  for  the  costs, 
it  is  probable  a  declaration  had  been  de- 
livered. But  the  judgment  of  the  court 
is  expressed  in  very  general  terms,  namely, 
^  that  after  a  recovery  by  process  of  law, 
there  must  be  an  end  of  litigation."  In 
Brown  v.  M'Kinalfyy  the  payment  made 
by  the  plaintiff  in  the  former  action,  which 
had  been  brought  against  him  by  the  de- 
fendant, was  a  payment  made  after  action 
brought,  but  in  what  stage  of  the  action 
does  not  appear.  Lord  Kem^  held  the 
action  not  maintainable,  for  that  to  allow 
it  would  be  to  try  every  question  twice. 
In  MUnes  v.  Duncan,  6  B.  &  C.  679, 
Mr.  Justice  Holroyd  says,  ''  if  the  money 
had  been  paid  after  proceedings  actually 
commenced,  I  should  have  been  of  opinion 
that,  inasmuch  as  there  was  no  fraud  in 


the  defendant^  it  could  not  be  recovered 

back We  think  the  rule  of  law 

was  accurately  laid  down  by  Mr.  Justice 
Holroyd,  and  that  as  the  money  was  paid> 
in  this  case,  after  the  suing  out  of  process 
to  recover  it,  the  defendants  in  the  for- 
mer action  knowing  the  cause  for  which 
the  writ  was  sued  out  before  they  paid 
the  money,  and  there  being  no  fraud  in 
the  plaintiff  in  this  action,  it  appears  to 
us  that  no  action  is  maintainable  to  reco- 
ver it  back."  See  further,  Kist  v.  Atkinson, 
2  Campb.  6.3  ;  Gowerr,  Popkint  2  Stark. 
8 ;  Knibbs  v.  Hall,  1  Esp.  84.  One  of 
the  points  in  Fisher  v.  Samuda,  I  Campb. 
190,  the  facts  of  which  are  statedin  the  note 
to  Cutter  V.  Powell,  ante  p.  16,  proceeded 
on  the  same  principle.  The  case  of  Moses 
V.  Macfarlane,  which  is  said  at  the  com- 
mencement of  this  note  to  have  unsetded, 
for  the  time,  the  law  on  this  subject,  is  re- 
ported 2  Burr.  1009.  There,  Macfarlane 
sued  Moses  in  the  court  of  conscience, 
and  recovered  against  him  as  indorser  of 
a  bill,  in  breach  of  a  written  agreement 
between  them ;  Moses  paid  the  money, 
and  brought  an  action  for  money  had  and 
received,  in  the  King's  Bench,  to  recover 
it  back,  which  was  held  to  be  maintainable. 
Although  the  decision  itself  has  been 
overruled,  the  judgment  of  Lord  Mans* 
field  contains  so  elegantly  worded  a 
description  of  the  action  for  money  had 
and  received,  that  it  would  be  scarce  par- 
donably to  dismiss  the  case  in  which  it 
appears,  without  extracting  it.  "This 
kind  of  equitable  action,"  said  his  lordship, 
"  to  recover  back  money  which  ought  not 
in  justice  to  be  kept,  is  very  beneficial, 
and  therefore  much  encouraged.  It  lies 
only  for  money  which,  ex  asquo  et  bono, 
the  defendant  ought  to  refund.  It  does  not 
lie  for  money  paid  by  the  plaintiff  which 
is  claimed  of  him  as  payable  in  point  of 
honour  and  honesty,  dthoiigh  it  could  not 
have  been  recovered  from  him  in  any  course 
of  law,  as  in  payment  of  a  debt  barred  by 
the  Statute  of  Limitations,  or  contracted 
during  his  infiincy,  or  to  the  extent  of  prin- 
cipal and  legal  interest  upon  an  usoriont 
contract,  or  for  money  fairly  lost  at  play  $ 
because,  in  all  these  cases,  the  defendant 
may  retun  it  with  a  safe  conscience, 
though,  by  positive  law,  he  was  barred 
from  recovering ;  but  It  lies  for  money  paid 
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hj  mistake,  or  upon  a  conrideration  which 
happens  to  fail,  or  for  money  got  through 
imposition,  or  extortion,  or  oppression, 
or  an  undue  advantage  taken  of  the  party^s 
situation  contrary  to  laws  made  for  the 
protection  of  persons  under  those  circum* 
stances.  * 

The  application,  however,  of  the  above 
doctrine  to  the  state  of  facts  in  Mosei  v. 
Macfarlanet  has  frequently  been  held]  in- 
correct ;  that  case  was  denied  to  be  law 
by  Eyre,  C.  J.,  in  Phillips  v.  Hunter,  2  H. 
Bl.  414 ;  by  Heath,  J.,  in  Brisbane  v. 
DacreSy  6  Taunt.  160,  and  cannot  be  now 
considered  as  of  authority.  Equally,  or 
almost  equally,  obvious  to  censure,  is 
the  case  of  Cobden  v.  Kendrick,  4  T.  R. 
432  (the  point  here  spoken  of  being  re- 
ported in  the  note).  There  an  action 
was  brought  against  Cobden  by  Kendrick 
for  a  groundless  demand,  which  Cobden 
paid  under  a  compromise,  and  brought 
an  action  to  recover  it  back ;  it  was  ob- 
jected that  this  was  to  liiigate  the  same 
claim  twice^butLord  Kenyon  oveiTuIed  the 
objection,  saying,  that  it  was  not  paid 
under  the  judgment  of  a  court.  This 
case,  however,  the  Lord  C,  J.  remarks,  in 
Hamlet  v.  JUchardson,  9  Bingh.  647,  if  it 
can  be  supported  at  all,  can  only  be  so  on 
the  ground  of  fraud  in  the  defendant. 

For  it  must  be  observed,  that  even 
since  the  decisions  which  have  overruled 
Moses  V.  Macfarlane,  it  has  been  held 
open  to  a  defendant  who  has  paid  money 
wider  compulsion  of  law  imposed  upon 
him  by  the  fraudulent  practices  of  the 
plaintiff,  to  msuntain  an  action  to  re- 
cover back  again  the  money  so  paid  ; 
not,  indeed,  that  any  case  has  gone  so 
far  as  to  permit  proceedings  to  be  thus 
questioned,  which  have  advanced  to  the 
maturity  of  a  judgment ;  though  fre- 
quently even  a  judgment,  particularly  if 
signed  by  virtue  of  i^  warrant  of  attorney, 
or  cognovit,  (which  are  the  subjects  of 
a  peculiar  branch  of  the  equitable  jurisdic- 
tion of  the  courts,)  has,  when  fraudulently 
and  improperly  obtcdned,  been  set  aside 
en  motion.  But  where,  under  the  terror  of 
inceptive  legal  proceedings,  fraudulently 
directed  against  him,  money  has  been 
paid,  the  party  paying  has  been  per- 
mitted to  recover  it  in  an  actum.  An 
instance  of  this  is  presented  by  the  late 


case  of  The  Duke  de  Cadaval  ▼.  CoOtns, 
4  Ad.  &  Ell.  868,  in  which  Don  Nuno 
Alvares  Pereira  de  Mello,  Duke  de  Ca- 
daval,was  arrested  by  one  Thomas  Collins, 
an  insolvent,  for  a  fictitious  debt  of  iO,000(. 
upon  a  writ  which  was  afterwards  set 
aside.    The  duke^  who  was  ignorant  of 
the  English  language,  in  order  to  obtain 
his  release,  agreed, in  writing,  to  pay  bOOL, 
and  to  give  bail  for  the  remainder  of  the 
sum  ;  and  the  600/.  was  accordingly  paid. 
An  action  having  been  brought  by  the 
duke  to  recover  it  back,  the  jury  found 
for  the  plaintiff,  and  that  the  defendant 
Collins  knew  that  he  had  no  claim  upon 
the  plaintiff.    And  the  court  afterwards 
discharged  a  rule  for  a  new  trial,  or  to 
enter  a  nonsuit.    *'  It  is  asserted,**  said 
Lord  Denman,  "  that  the  principle  of  de- 
cision in  Marriot  v.  Hampton  has  not  been 
adhered  to  in  this  case.     But  that  case 
does  not  wanant  the  argument  drawn 
from  it.     It  does  not  decide  that  money 
obtained  under  compulsion  of  legal  pro- 
cess cannot  be  recovered  back ;  but  only 
that,  after  the  defence  in  an  action  has 
failed,  and  money  has  been  recovered  in 
the  action,  it  cannot  be  recovered  back  in 
another  action.     This  is  the  ground  upon 
which  the  decision  is  put  by  Lord  Kettyon, 
He  says, '  After  a  recovery  by  process  of 
law — not  extortion — there  must    be  an 
end  of  litigation.'     It  will  be  observed 
also,  in  Hamlet  v.  Richardson,  that  Lord 
C.  J.  Tindal  hinU,  that   Cobden  v.  Ken- 
drick might  be,    perhaps,  supported  on 
the    ground   of  fraud.      Analogous,    in 
some  degree,  to  the  case  of  Duke  de  Co- 
daval  V.  Collins,  is  that  of  Pitt  v.  Combes, 
2  Ad.  &  Eil.  459,  which  came  before  the 
court  by  way  of  motion.      Pitt  had  been 
arrested  while  privileged  as  in  attendance 
on  the  court,  and  had,  in  order  to  obtain 
his  liberty,  paid  into  court,  under  a  judge*s 
order,  the  amount  for  which  he  was  sued. 
The  court  ordered  it  to  be  restored  to 
him.    "  The  arrest,"  said  Lord  Denmant 
C.  J., "  was,  we  think,  illegal.  The  conse- 
quence is,  that  the  money  was  improperly 
extorted.     In  saying  so,  I  do  not  mean  to 
suggest  that  the  proceeding  was  corrupt ; 
but  the  money,  having  been  the  price  paid 
to  recover  liberty  improperly  taken  away, 
must  be  restored."  See  Jendwine  v.  Sladet 
2  Esp.  573.      In  Brisbane  v.  Dacres,  S 
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Taunt.  156,  we  find  Gibbs,  J,,  raying 
that  he  was  counael  in  ChapSeldr.  Pojcion, 
and  that  be  then,  and  still,  acceded  to  the 
doctrine,  that  money  paid  with  knowledge 
both  of  law  and  fact,  but  under  fiear  of 
an  aneft,  would  be  recoverable. 

The  eecond  branch  of  the  proposition 
cited  at  the  commencement  of  this  note, 
from  the  judgment  of  Mr.  J.  Pafteton, 
was,  it  will  be  remembered,  as  follows  :— 
Where  there  is  bona  fidesy  and  money  is 
paid  with  fuU  knowledge  of  the  facU^  though 
there  be  no  debt,  still  it  cannot  be  recovered 
back.  This  is  in  aecordancf^  with  the 
maxim  of  the  civil  law,  which  is  also  that 
of  our  own,  ignorantia  Juris  excusat  newi' 
fiem,  ignorantiafacti  excusat.  Thus  in  the 
case  ofBilbie  v.  Lumley,  2  East,  469,  an 
underwriter,  having  paid  the  loss,  sought 
to  recover  it  back  on  the  ground  that  a 
material  letter  had  been  concealed.  But, 
as  it  appeared  he  knew  of  this  at  the 
time  of  the  adjustment,  held,  he  could 
not  recover.  Lord  EUenborough  asked 
the  plaintiff's  counsel,  "  whether  he  could 
state  any  case,  where,  if  a  party  paid 
money  to  another  voluntarily  with  full 
knowledge  of  the  facts  of  the  case,  he 
could  recover  it  back  again,  on  account 
of  his  ignorance  of  the  law?''  No  an- 
swer being  given,  his  lordship  said,  that 
Chatfield  v.  Paxton  was  the  only  case 
he  ever  heard  of,  where  Lord  Kenyon,  at 
Nisi  PriuSt  intimated  something  of  that 
sort.  But  when  it  was  afterwards  brought 
before  the  court,  other  circumstances  were 
relied  on,  and  it  was  so  doubtful  on  what 
ground  it  turned,  that  it  was  not  reported. 
"  Every  man,"  his  lordship  observed, 
"  must  be  taken  to  be  cognizant  of  the 
law,  otherwise  there  is  no  saying  to  what 
extent  the  excuse  of  ignorance  may  not 
be  carried.  It  would  be  urged  in  almost 
every  case.*  In  Lotvry  v.  BorcReu,  Dougl. 
467,  money  paid  under  a  mistake  of  law 
was  endeavoured  to  be  recovered  back 
again.  And  there  BuUer,  J.,  said,  *'  Igno- 
ranlia  Juris  non  excusat,*  &c.  With 
regard  to  the  case  of  Chatfield  v.  Paxton, 
mentioned  by  Lord  EUenborough,  a 
very  full  account  of  it,  in  its  different 
stages,  will  be  found  in  the  judgment  of 
Gibbs,  J.,  who  was  of  counsel  in  it,  in 
Brisbane  v.  Dacres,  5  Taunt  155.  The 
above  case  of  Bilbie  v.  Lumley,  is  recog- 
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nised  in  Lothian  v.  Henderson,  8  B.  &  P. 
420,  and  Gomery  v.  Bond,  3  M.  &  S.  378. 
There  the  defendant  agreed  for  the  pur- 
chase of  some  seed,  but  on  its  being 
brought  to  him,  would  not  accept  it,  on 
which  the  plaintiff  requested  him  to  try  to 
sell  it  for  him,  which  he  tried  to  do ;  but 
failing,  brought  it  back  again  :  the  plain- 
tiff refused  to  receive  it,  and  brought  this 
action  for  the  price.  The  judge  sub- 
mitted to  the  jury — 1.  Whether  there  was 
an  agreement  for  sale. — ^2.  Whether  the 
plaintiff  had  waived  it.— 3.  Whether  he 
had  done  so  in  ignorance  of  his  rights ; 
telling  them,  '<  that  if  he  did  it  under  an 
ignorance  of  the  law,  and  impression  that 
his  remedy  was  gone,  it  would  not  amount 
to  a  waiver  of  the  benefit  of  the  agree- 
ment." The  jury  having  found  for  the 
plaintiff,  a  rule  for  a  new  trial  was  ob- 
tained on  the  authority  ofBUbieyf.  Lumley, 
and  was  afterwards  made  absolute,  in 
.  Skyringy.  Greenwood,  4  B.  &  C.  281,  the 
principle  established  by  Bilbie  v.  Lumley 
was  carried  further,  and  it  was  held,  that 
an  allowance  in  account  is  equivalent,  for 
this  purpose,  to  the  payment  of  money. 
In  that  case,  Messrs.  Greenwood  and 
Cox,  the  celebrated  army  agents,  had 
given  credit  to  Major  Skyring  in  certain 
sums  of  1*.  Id.  and  2s.  per  diem,  in  a 
running  account  between  him  and  them- 
selves. They  had  delivered  him  a  state- 
ment of  account  in  1821 ,  showing  a  balance 
of  n6/.9*.  7rf.  in  his  favour.  It  after- 
wards, however,  turned  out,  that  the  sums 
of  Is.  Id.  and  2*.  per  diem,  were  not  pay- 
able to  officers  in  Major  Skyring's  situ- 
ation, and  that  Greenwood  and  Cox  had 
received  an  intimation  to  that  effect  in 
December  1816,  from  the  Ordnance-office, 
which,  however,  they  did  not  communi- 
cate to  Major  Skyring,  otherwise  than 
by  ceasing  to  credit  him  in  account  with 
the  Is.  Id.  per  diem  after  the  end  of 
1817,  and  by  writing  him  a  letter  in 
1821,  requiring  repayment  of  the  1*.  ^d. 
and  2s.  payments.  In  an  action  by  the 
administratrix  of  the  major,  for  the  ba- 
lance due  at  the  time  of  his  death,  they 
were  not  permitted  to  retain  the  suras 
with  which  they  had  by  mistake  credited 
him.  "  Suppose  "  said  Bayley,  J.,  "  that 
the  balance  of  the  account  delivered  in 
18*21  had  been  paid  to  Major  Skyring* 
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and  that  no  rabsequent  pav  bad  been 
received  for  hb  use  by  tbe  defendants ; 
and  tbey  had  brought  an  action  to  recover 
back  the  money  paid.  It  wonld  have 
been  a  good  defence  to  that  action  to  say » 
that  the  defendants  had  voluntarily  ad* 
▼anced  money  to  the  deceased  when  he 
asked  no  credit ;  and  that  they  had  re- 
ceived the  money  for  hb  use ;  and  that 
on  the  faith  of  their  representation  he 
had  drawn  it  out  of  their  hands,  as  his 
own  money,  and  had  been  induced  to 
spend  it  as  such.  (See,  in  accordance 
with  this  view,  Shaw  v.  Pidon,  4  B.  &  C. 
715.)  And  if  they  conld  not  recover  the 
money  back,  neither  ought  they  to  be 
allowed  to  retain  other  monies  belonging 
to  the  deceased,  on  the  ground  that  they 
have  paid  or  allowed  him  in  account 
money  which  they  had  not  in  fact  re- 
ceived to  his  use,  but  which  they  had 
suffered  him  to  consider  hb  own  for  a 
long  period  of  time." 

A  similar  point  was  decided  in  Brar^i- 
ton  V.  Robi/u,  4  Bingh.  11.  There,  a 
landlord,  from  1807  till  1822,  allowed  hb 
tenant  larger  sums  than  were  really  pay- 
able on  account  of  land-tax,  and  gave 
receipts  on  that  footing.  The  tenant 
assigned  his  tenancy,  and  the  landlord, 
discovering  his  mbtake,  distrained  the 
assignee  for  the  arrears.  It  was  held  he 
had  no  right  to  do  so.  "  It  is  an  estab- 
lished  principle,"  said  Bat,  C.  J.,  '*  that  if 
money  be  paid,  (^and  a  tettUment  on  oe- 
count  it  the  tame  thing,)  with  a  full  know- 
ledge of  the  circumstances  at  the  time  of 
the  payment,  it  cannot  be  recovered  by 
the  payer." 

In  Bramtton  v.  Rohint,  the  court  relied 
upon  the  judgment  in  Britbane  v.  Dacret, 
5  Taunl.  143,  which  b  a  celebrated  case 
upon  this  subject.  In  that  case,  the  cap- 
tain of  a  king's  ship  had  brought  home 
treasure  for  the  public  in  the  performance 
oF  his  duty,  and  treasure  for  individuals 
for  his  own  emolument.  He  received 
freight  for  both,  and  paid  one  third  of  it, 
according  to  a  usage  formerly  established 
in  the  navy,  to  the  admiral  commanding 
htm.  He  afterwards  discovered  that  he 
was  not  bound  by  law  to  pay  any  part  to 
the  admiral,  and  thereupon  he  brought 
this  action  to  recover  back  the  above  pay- 
ment.    Tbe  court  held,  that  he  had  acted 


illegally  in  conveying  hone  the  private 
treasure  for  hb  own  benefit  without  the 
orders  of  some  competent  aotbotity,  and 
conld  therefore  foonid  no  daim  on  such  a 
transaction.  And  that,  with  regard  to  the 
public  treasure,  the  third  having  been  paid 
over  to  the  admiral,  with  full  knowledge 
of  the  facts,  conld  not  now  be  recovered, 
since  the  admiral,  having  received  it  in 
accordance  with  the  usage  of  the  pro- 
fession, might  conscientiously  retain  it. 
Heath,  J.,  said  thb  was  a  stronger  case 
than  Marrioi  v.  Hamptam  ;  **■  for  that  was 
judicium  reddiium  m  inviium,  whereas  here 
the  plaintiff  b  judge  in  hb  own  cause,  and 
decides  against  himself,  and  he  cannot  be 
heard  to  repeal  hb  own  judgment.  Lord 
Eldon,  Chancellor,  in  7  Ves.  23,  Bromley 
V.  Holland,  approves  Lord  KenyoiCt  doc- 
trine, and  calls  it  a  sound  principle,  that 
a  payment  voluntarily  made  b  not  to  be 
recovered  back.** 

But  though  a  payment  made  with 
knowledge  of  the  facts  cannot  be  reco- 
vered back  because  made  in  ignorance  of 
law,  it  is  different  where  the  payment  was 
made  under  a  mistake  of  facts.  In  MHnet 
V.  Duftcany  6  B.  &  C.  671,  the  plaintiff, 
who  vras  employed  by  the  defendant  to 
collect  his  rents,  having  received  more 
than  150/.,  sent  to  him  on  account  thereof 
a  bill,  dated  at  "  GUm  Anne  MiUt,  Nov. 
24,  1895,''  on  a  gentleman  at  Liverpool, 
and  which  had  several  indorsements,  but 
bore  nothing  on  the  face  of  it  which 
showed  it  to  have  been  drawn  or  indorsed 
in  Ireland.  The  bill  was  dbhonoured,  and 
the  defendant  overheld  it  so  long  as  to 
discharge  all  the  previous  parties ;  he 
nevertheless  called  on  the  pli^intiff  to  re- 
mit the  150/.  rent  for  which  the  bill  was 
sent,  alleging  that  it  was  a  nullity,  being 
impressed  with  a  four-shilling  stamp.  The 
plaintiff  directed  his  agent  to  examine  it, 
and,  being  satisfied  that  it  really  bore  a 
four-shilling  stamp,  paid  the  amount  of  it 
to  tbe  defendant.  Afterwards  it  was  dis- 
covered that  the  bill  had  been  drawn  in 
Ireland,  and  bore  the  stamp  appropriated 
to  a  bill  of  that  amount  by  the  Stamp  Act 
of  that  part  of  the  kingdom,  on  which  he 
brought  this  action  to  recover  back  the 
amount 

The  court  held  that  he  was  entitled  to 
recover.    "  There  is  no  doubt,*'  said  Mr* 
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Justice  Batfley^  *'  aa  to  the  rule  of  law 
applicable  to  ibis  cate.  If  a  party  pay 
money  under  a  mistake  of  the  law,  he  can- 
not recover  it  back.  Bat  if  he  pay  money 
under  a  mutake  of  the  real  factg,  and  no 
laches  are  imputable  to  him  in  respect  of 
his  omitting  to  avail  himself  of  the  means 
of  knowledge  within  his  power,  he  may 
recover  back  such  money.  ...  It  seems 
to  me  that  the  plaintiff,  at  the  time  when 
he  made  the  payment,  had  no  adequate 
means  of  knowing  that  the  bill  was  not  a 
void  bill ;  that  being  evident,  it  is  quite 
clear  that  the  money  was  paid  under  a 
mistake  of  facts,  and  without  any  laches 
on  the  part  of  the  plaintiff,  and  for  these 
reasons,  I  think  he  is  entitled  to  recover  it 
back.''  In  Chaffield  v.  Pajeton,  2  East,  471, 
notCj  Mr.  J.  Ashhurtt  says,  that  **  where 
a  payment  has  been  made,  not  with  full 
knowledge  of  the  facts,  but  only  under  a 
bUnd  sutpidon  of  the  case,  and  it  is  found  to 
have  been  paid  unjustly,  the  party  paying 
may  recover  it  back  again."  The  recent 
case  of  Lucas  v.  fVorswick,  I  Moo.  &  Rob. 
29d,in  the  Common  Pleas  of  Lancaster,  has 
advanced  this  doctrine  still  further.  In  that 
case  the  defendant,  having  a  claim  for  work 
and  labour  against  the  plaintiff,  amounting, 
as  he  insisted,  to  142/.  7t.  6d,,  but,  as  they 
insisted,  to  97/.  7f.  6d.  only,  requested 
20/.  105.  on  account,  which  was  paid  him. 
He  afterwards  met  Mr.  Lucas,  one  of  the 
plaintiffii,  the  same  from  whom  he  had 
received  the  20/.  IOj.,  and  agreed  to  give 
up  the  disputed  item,  on  which  Mr.  Lucas 
paid  him  97/.  7s.  6d.,  but  almost  imme- 
diately after  sent  him  notice  that  he  had 
forgotten,  when  he  did  so,  that  he  had 
previously  paid  him  20/.  lOis.,  which  he 
therefore  requested  him  to  return,  and, 
on  his  refusal,  brought  an  action  for  it. 
PoUock,  for  the  defendant,  submitted,  that 
the  money  having  been  paid  by  Lucas 
voluntarily,  and  with  knowledge  of  all  the 
facts,  could  not  be  recovered.  The  point 
was  reserved,  and  the  plaintiff  had  a  ver- 
dict subject  to  it.  The  case  was  after- 
wards fully  discussed  before  Lord  Den- 
man  and  Baron  BoUand,  who  were  of 
opinion  **  that  as  the  jury  had  in  effect 
found  that  the  money  was  paid  by  mistake 
in  the  hurry  of  business,  they  were  of 
opinion  that  it  might  be  recovered  back 
as  money  had  and  received  to  the  use  of 
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the  plaintiffs :"  and  they  discharged  the 
rule  Nisi,  which  had  been  obtained  for 
a  nonsuit.  The  dicta  in  this  case  certainly 
go  far.  The  money  paid  by  Lucas  to  the 
defendant  could  not  have  been  paid  under 
any  mistake  of  law,  and  therefore  if  paid 
by  mistake  at  all,  it  must  have  been  under 
a  mistake  of  fact.  But  whether  it  be  con- 
sistent with  sound  policy  to  allow  a  person 
who  has  had  the  very  fullest  means  of 
knowing  all  the  &cts  to  allege  that  he  was 
hurried,  and  that  he  has  forgotten  them, 
appears  extremely  questionable.  The  truth 
or  untruth  of  such  an  eicuse  may  be  the 
subject  of  probable  guess  to  others,  but  can 
be  known  only  to  the  party  making  it,  and 
its  admission  seems  to  afford  great  facili- 
ties to  parties  wishing  to  rip  up  and  liti- 
gate transactions  which  have  turned  out 
less  advantageous  to  them  than  they  once 
expected.  Can  it  be  said  that  such  a  per- 
son has  been  guilty  of  no  laches  ?  a  ques- 
tion which  in  Milne  v.  Duncan  was  consi- 
dered material.  Nor  does  it  seem  abso- 
lutely necessary  to  establish  such  a 
doctrine  in  order  to  support  Lucas  v. 
Worswick,  for  it  seems  obvious  that  the 
conduct  of  the  defendant  was  tinctured 
with  fraud,  and  if  so,  he  could,  of  course, 
not  be  permitted  to  retain  moniesj  en- 
trapped by  circumvention  and  dishonesty. 
In  Brisbane  t.  Dacres,  it  was  thrown  out, 
that  money  paid  with  full  knowledge  of 
the  facts,  might  be  recoverable  if  it  were 
contra  aquum  et  bonum  that  the  defend- 
ant should  retain  it.  And  on  this  reason, 
it  is  apprehended,  rests  the  case  of  Dew 
V.  Parsons,  2  B.  &  A.  562,  which  was  an 
action  brought  by  Mr.  Dew,  Sheriff  of 
Herefordshire,  against  one  Parsons  an 
attorney,  for  the  sum  of  four  shillings  and 
a  penny,  against  which  the  defendant 
claimed  to  set  off  ten  and  sixpence,  which 
his  clerk  had  paid  to  the  plaintiff  on  the 
issuing  of  three  warrants  under  one  writ, 
against  three  defendants  ;  the  clerk  paid 
it  on  its  being  claimed  by  the  plaindff  as 
a  right ;  but,  on  mentioning  it  to  the  de- 
fendant, he  disapproved  of  it,  and  said  it 
was  an  imposition.  The  learned  Judge, 
Mr.  J.  Holroi/d,\ke\d,  that  the  plaintiff  had 
a  right  to  four-pence  only  for  each  war- 
rant ;  and  he  was  consequently  nonsuited. 
On  a  motion  for  a  new  trial,  it  was  urged 
that  the  money  had  been  paid  with  full 
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K.  B.,  MICH.—\2  CAR,  2. 

[rSPOBTSD    1    LEVIN Z  4.] 

Whether  the  wife's  contract  shall  bind  the  husband^  or  not. 

In  assumpsit,  on  issue  non-assumpsit^  a  special  verdict  at 
Guildhall,  before  Mallet^  Justice,  found,  that  Scott's  wife 
departed  from  him  without  his  consent,  and  lived  twelve 
years  separate  from  him,  and  then  returned ;  but  he  then 
would  not  receive  her,  nor  allow  her  any  maintenance,  and 
discharged  or  forbade  tradesmen,  particularly  the  plaintifFs, 
from  trusting  her  with  any  wares :  and  that  the  plaintiffs, 
being  mercers,  sold  to  the  wife  wares  to  the  value  of  4021, 
and  that  the  prices  were  reasonable,  and  the  things  fit  for 
her  quality;  and  if  the  husband  was  obliged  to  pay  for 
them,  they  found  for  the  plaintiff,  and  if  not,  for  the  defen- 
dant 

This  case  was  argued  at  the  bar  three  several  terms,  first 
by  AUeyn^  for  the  plaintiff,  and  Wylde^  for  the  defendant ; 
secondly,  by  Finch^  for  the  plaintiff,  and  Sergeant  Beare^ 
for  the  defendant ;  and  thirdly,  by  Jones,  for  the  plaintiff, 
and  Sergeant  Baldwin^  for  the  defendant,  and  afterwards 
by  all  the  judges  at  the  bench,  viz.  Foster^  Chief  Justice, 
Mallet^  Twysden^  and  Wyndham :  and  the  whole  court 
agreed,  that  the  verdict  was  sufficient,  though  it  did  not 
find  what  the  goods  were ;  for  although  what  are  fit  and 
necessary  is  to  be  tried  by  the  court,  yet  it  is  that  court 
by  which  the  case  is  tried,  and  not  the  court  here  before 
which  it  comes  to  be  adjudged  on  the  special  verdict:  and 
that  these  goods  were  fit  for  her  quality  is  agreed  by  both 
the  jury  and  the  court  where  the  cause  was  tried.  But 
whether  the  husband  should  be  charged,  the  court  was  divi- 
ded in  opinion  ;  Twysden  and  Malkt  held  that  he  should  be 
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charged ;  for,  when  she  retamed  to  her  husband,  and  he 
would  not  receive  her,  nor  provide  a  maintenance  for  her, 
if  nobody  would  trust  her  so  as  to  charge  the  husband, 
she  must  starve,  for  she  cannot  earn  her  living  by  her 
labour,  for  whatever  she  gains  by  her  labour  the  husband 
shall  have ;  and  therefore  of  necessity  she  must  be  trusted, 
and  the  things  being  necessary  for  her  living,  the  husband 
ought  to  be  chained  for  them;  and  the  husband's  pro- 
hibiting the  plaintiffs  to  trust  her,  cannot  deprive  her 
of  the  liberty  which  the  law  gives  her  for  preservadon 
of  her  life ;  for  the  law  of  necessity  dispenses  with  things 
which  otherwise  are  not  lawful  to  be  done,  as  to  throw 
down  my  neighbour's  house  for  preventing  the  spreading 
of  fire,  to  tlirow  goods  out  of  a  boat  when  it  is  overladen, 
and  the  like ;  and  they  agreed  the  case  put  by  Fineux^ 
21  H.  7,  40,  that  the  wife  cannot  provide  bread  for  the 
family  so  as  to  charge  the  husband :  but  here  the  provision 
is  necessary  for  the  maintenance  of  her  own  life;  and 
though  alimony  be  recoverable  in  the  spiritual  court,  yet 
if  the  husband  be  obstinate,  and  will  not  obey  their  sentence, 
how  shall  tlie  woman  live  ?  And  if  he  will  obey  it,  yet 
how  shall  she  live  in  the  mean  time?  And  as  to  the 
cases  cited  at  the  bar  of  writs  to  the  sheriff,  for  delivering  to 
the  wife  reasonable  estovers,  those  were  in  time  of  H.  3, 
and  have  been  long  time  disused.  And  Twysdeuy  Justice, 
held,  that  in  this  case  the  plaintiffs  might  have  trover  against 
the  husband  for  the  goods,  if  the  contract  be  void,  which 
all  the  others  denied;  the  goods  being  delivered  by  the 
plaintiff  and  he  not  to  re-have  them:  and  the  said  two 
judges  held,  that  as  the  husband  shall  be  bound  in  trespass 
for  a  trespass  done  by  the  wife,  or  in  trover  for  goods 
taken  by  the  wife,  so  he  shall  be  here  for  goods  sold  to  her 
for  relief  of  her  necessity ;  and  to  maintain  the  opinion  for 
the  plaintiffs,  were  cited  20  H.  6,  26,  Dyer  234 ;  11  H.  6, 
30.  Also  10  Co.  Bishop  of  Salisbury  s  Case^  that  a  bishop 
may  grant  an  office  of  necessity  notwithstanding  the  statute. 
And  9  Co.  73.  A  feme  covert  excused  in  a  ravishment  of 
wsrrd  for  necessity,  because  she  has  nothing  to  pay;  and  it 
is  no  disadvantage  to  the  husband,  for  he  is  charged  only 
for  necessaries,  and  those  he  must  have  provided  if  the  wife 
had  continued  with  him,  and  divers  other  matters  were 
said,  and  divers  other  authorities  cited  on  this  side. 
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But  of  the  contrary  opinion  were  Foster  and  Wyndham^ 
and  on  this  part  it  was  argued,  that  the  husband  shall  not  be 
charged ;  for  when  she  departs  from  her  husband  against 
his  will,  and  remains  so  long  absent,  and  returns  again  at 
her  own  pleasure,  the  husband  shall  not  be  obliged  to  main- 
tain her  after  her  return,  any  more  than  when  she  was 
absent ;  for  if  it  were  so,  wives  might  leave  their  husbands 
in  their  youth,  and  return  in  their  old  age,  when  they  can- 
not be  so  assisting  to  their  husbtods  as  before  ;  and  their 
society,  assistance,  and  comfort,  to  their  husbands,  is  one 
consideration  of  their  maintenance  :  a  feme  covert  cannot 
make  any  contract  to  charge  her  husband  without  his 
assent,  precedent  or  subsequent,   expressed  or  implied ; 
they  did  not  deny,  but  that,  as  circumstances  may  be,  an 
express  or  implied  assent  of  the  husband  may  appear  to  a 
jury,  so  that  the  contract  of  the  wife  may  be  the  contract 
of  the  husband ;  as  if  the  goods  come  to  his  house,  or  he 
appears  well  content  with  the  use  of  them ;  but  here  the 
contrary  appears,  for  the  plaintiifs  were  forbid  by  him  to 
sell  to  or  trust  his  wife,  and  it  does  not  appear  that  he  ever 
had  knowledge   of  this  sale,  and   so  could  not  approve 
thereof;  and  the  jury  having  found  only  the  forbidding  and 
the  sale,  the  court  is  obliged  to  adjudge,  according  to  the 
law,  that  the  contract  is  void,  for  a  feme  covert  has  not 
power  of  herself  to  make  any  contract :  and  it  is  not  like  to 
the  case  of  infants,  for  their  contracts  are  to  some  intents 
good,  and  may  be  made  good  by  them  at  their  age ;  but 
the  contracts  of  feme  coverts  are  absolutely  void,  for  they 
have  not  any  power  or  will,  but  are  subject  to  the  will  of 
their  husbands ;  every  man  may  trade  with  what  tradesmen 
he  will,  exclusive  of  all  others ;  but  by  this  means  they 
shall  be  forced  against  their  will  to  trade  with  such  as 
their  wives  please.  And  the  laws  of  England  have  provided 
for  wives  more  reasonably  than  to  make  them  their  own 
carvers  (viz,)  to  go  to  the  ordinary  for  alimony,  the  costs 
of  which  suit  the  husband  shall  pay,  if  the  wife  hath  just 
cause  of  complaint,  1  Cro.  GreerCs  Case,  and  to  supply  it  in 
case  of  the  husband's  obstinacy,  8  H.  3,  Rot.  Clans.  Memb, 
19.  vel  89,  FretchinfiehTs  Case,  and  4  H.  3,  Bat,  Clans. 
Memb.  3,  where  the  husband  was  obstinate,  writs  de  estov. 
habend.  were  directed  lo  the  sheriff  to  levy  estovers  {i.  e. 
maintenance)  for  the  wife,  of  the  husband^s  goods,  which 
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cases,  though  ancient,  are  still  law,  although  the  law  has 
now  provided  another  remedy  against  the  obstinacy  of  the 
husband,  by  excom.  capiendo.  And  in  maintenance  of  the 
opinions  on  this  side,  were  cited  21  H.  7«  40,  that  she 
cannot  charge  her  husband  for  victuals  bought  for  the 
family  without  his  command  precedent,  or  assent  subse- 
quent. F.  N.  B.  120,  G.,  the  contract  of  the  wife  shall 
not  charge  her  husband  any  more  than  the  contract  of 
the  servant  4  Co.  Farse  and  Hemlines  Case,  she  can 
neither  make  a  will,  nor  revoke  a  will  made  before  marriage, 
because  she  has  no  will,  and  therefore  the  marriage  is  a 
revocation,  for  else  the  will  would  be  irrevocable.  2  Cio. 
640,  Tracy  v.  Dutton,  her  receipt  after  marriage,  of  the 
rent  of  her  own  land,  shall  be  no  discharge  against  the 
husband,  altliough  the  tenant  had  no  notice  of  the  marriage, 
31  E.  1,  Tit.  Debt,  663,  and  3;  20  H.  6,  22;  27  H.  8, 
24,  25 ;  13  R.  2,  Tit.  Annuity,  50.  And  those  judges 
held  the  prohibition  by  the  husband  to  be  material. 

But  the  court  being  thus  divided,  the  cause,  for  the  great 
weight  thereof,  was  adjourned  into  the  Exchequer;  and 
there,  after  .divers  arguments  at  the  bar,  it  was  solemnly 
argued  by  all  the  judges  severally  at  several  days  at  the 
bench,  where  TyrreU,  Justice,  of  Com.  Bana,  joined  in 
opinion  with  l^wysden  and  Malkt;  all  the  rest,  viz.  Bridge 
man.  Chief  Justice,  of  Com.  Banc,  Hak,  Chief  Baron,  of 
the  Exchequer,  Hide  and  Brawn,  Justices,  of  Com.  Banc., 
and  Atkyns  9jiA  Turner,  Barons  of  the  Exchequer,  and 
Foster^  Chief  Justice,  and  Wadham  Wyndham,  Justice,  of 
the  King's  Bench,  agreed,  that  the  husband  should  not  be 
charged,  but  that  judgment  ought  to  be  given  for  the  de- 
fendant :  and  so  it  afterwards  was  on  a  motion  in  Banco 
Regis,  and  the  judgment  was  there  entered  in  Easter  Term, 
15  Car.  2. 
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IN  THE  EXCHEQUER  CHAMBER, 
By  Adjournment, 

[reported    1   8IDERFIN,    109,   AND   TRANSLATED   FROM   THE   OEIMNAI, 
FRENCH   BY   JOHN    GEORGE   PHILLIMORE,  ESQ.,  BARRISTER*AT-LAW.] 

In  an  action  on  the  case  in  assumpsit^  the  case  on 
a  special  verdict  found  in  London,  was  to  this  effect :  Dame 
Scott,  wife  of  the  defendant.  Sir  Edward  Scott,  left  her 
husband  against  his  will,  and  after  a  time  she  made  demand 
of  cohabitation  with  her  husband,  but  he  refused  to  receive 
her.  And  during  the  time  she  was  absent  from  her  husband 
he  prohibited  several  people  from  supplying  her  with  goods 
or  wares  of  any  kind,  and  if  they  should  be  supplied,  de- 
clared that  he  would  not  pay  for  them,  and,  among  others, 
he  specially  prohibited  the  plaintiff,  who,  nevertheless  sold 
the  said  dame  yards  of  silk  and  velvet  to  the  amount  of  40?., 
(for  which  this  action  was  brought,)  which  the  jury  found 
were  necessaries  suitable  to  the  degree  of  her  husband ;  and 
whether  this  be  an  assumpsit^  they  pray  the  advice  of  the 
court  This  case  was  often  argued  in  the  King's  Bench, 
and  the  opinions  of  the  judges  there  were  divided :  Foster, 
chief  justice,  and  fVyndham,  puisne  judge,  giving  their 
judgment  for  the  defendant ;  and  Mallet  and  Twisdeni  jus- 
tices, giving  their  judgment  for  the  plaintiff.  And  as  the 
court  was  divided,  the  case  was  adjourned  to  the  Exchequer 
Chamber,  before  all  the  judges  of  England ;  and  afterwards 
it  was  argued  at  the  bar^  and  afterwards  in  Michaelmas, 
Hilary  and  Easter  Terms  (14  &  15  C.  2, 1662, 166S)  judg- 
ment was  pronounced  by  all  the  justices  of  the  K.  B.  and 
C.  P.,  and  the  Barons  of  the  Exchequer,  many  of  whom 
prefaced  their  arguments  by  observing, 

I.  The  general  importance  of  this  case  :  and  abo, 

II.  The  dearth  of  authorities  relating  to  the  subject  in 
our  books. 
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I.  As  to  tbe  general  importance  of  the  case,  it  was  ob- 
served, that  in  no  case  pleaded  before  in  this  court,  were  a 
larger  portion  of  mankind  concerned;  for  the  judgement 
delivered  in  it  concerned  the  two  sexes — ^that  is,  so  many 
of  each  as  are  married  or  will  be  married*.  Nor  could 
such  interest  be  nearer  or  more  direct,  since  it  related  to 
the  acts  of  wives,  who  are,  by  tbe  law  of  this  oouDtry  and 
the  law  of  God,  accounted  identical  with  their  husbands; 
and  Hale^  C.  B^  said  that  the  case  was  not,  in  itself,  of 
general  consequence,  inasmuch  as  it  consists  of  its  own 
particular  circumstances,  nor  was  it  of  general  application, 
but  that  it  would  be  rendered  generally  important,  because 
the  course  of  arguments  had  at  the  bar  borne  upon  topics 
applicable  to  all  husbands  and  all  wives,  for  the  prevention 
of  similar  actions. 

II.  The  want  of  authorities  on  this  subject  in  our  books — 
the  reason  of  which,  according  to  some,  is,  the  discretion  of 
our  ancestors,  which  was  so  great,  that  they  would  not  pub- 
lish and  bequeath  such  matters  to  posterity,  in  order  that 
the  knowledge  of  their  power  (which  would  render  the  one 
cruel  and  the  other  disobedient)  might  be  kept  from  wicked 
husbands  and  wicked  wives — which,  so  long  as  they  are 
kept  in  ignorance  of  it,  they  will  not  endeavour  to  abuse. 
Another  reason  may  be,  that  in  their  times  no  great  cruelty 


*  [Note  hj  J.  6.  Phillimore,  Eaq.] — The  Roman  law  relating  to  the  tuhject  diacunedia  the  text, 
wiU  be  found  in  the  Code  Lib.  4,  Tit.  12,  and  in  Voet^s  CommenUry  on  the  Pandects,  Lib.  23,  Tit. 
2,  44.  It  will  not  perhaps  be  considered  impertinent  in  this  place  to  obeenre,  that  women,  daring 
the  early  period  of  the  Roman  history,  were  not  only  excluded  from  all  public  transactions,  but  that 
their  domestic  activity  was  confined  within  very  narrow  limits.  "  Majores  nostri  nuUam  ne  priva- 
(am  quidem  rem  agere  foeminas  nine  auctore  voluerunt,  sed  in  mana  esse  parentnm  fratrum  viro- 
rum." — Liv.  Hist.,  Lib.  34,  c.  2. 

Thus  women  could  not  be  witnesses  to  a  will ;  not,  as  has  been  said,  from  the  presumed  imbecility 
of  the  sex  (though  a  passage  in  Plutarch's  life  of  Publioola  might  seem  to  fortify  such  an  opinioD), 
but  because  they  could  not  share  in  the  public  solemnities  of  its  ratification.  Comitiis  interesse  non 
potuerunt.  The  same  spirit  of  jealousy  and  caution  may  be  traced  in  the  law  which  inflicted  an 
equal  punishment  upon  a  woman  who  dnnk  wine  (a  crime,  which,  as  Dionysius  Hal.,  who  has  pre- 
served the  Law  Aut.  Rom.  2 — ^25,  remarks,  and  as  many  passages  in  Aristophanes  prove,  was  con- 
sidered  by  the  Greeks  as  eminently  venial  in  that  sex),  and  upon  an  adulteress.  This  sewrity  Ml, 
however,  into  disuse,  and  was  succeeded  by  that  looseness  of  conduct  and  disregard  of  restniat 
among  the  Ronum  ladies,  with  which  every  reader  of  Juvenal  is  familiar. 

It  was  for  the  purpose  of  imposing  some  check  upon  the  habit  of  mingling  in  aU  tranactionB,  which 
had  become  inveterate  among  the  sex,  that  the  Senatus  Consultum  Velleianum  was  enacted,  by  which 
women  were  forbidden  to  become  bound  for  others ;  ne  pro  ullo  fcemins  intcrcederent — Dig.  16, 
1 — 7.     Hcineccius,  Ant.  Rom.»  lib.  3,  Tit.  21. 

The  French  law  upon  this  subject  is  stated  by  Monsieur  Duranton,  in  his  celebrated  "  Trait^ 
des  Contrats,"  with  his  usual  clearness  and  precision.  It  will  be  found  vol.  i.,  c.  2,  sect.  2 — 4, 
under  the  head,  *'  Incapacity  des  Femmes  mari^,**  p.  233^272.  ^  Lar^le  que  les  fommes  msri^ 
ne  peuvent  contncter  sans  rautorisation  de  Icurs  maris  ou  de  justice,  re({oit  pluaicurs  limitations."" 
See  also  Code  Napoleon,  Livre  1,  Titro  5,  Chap.  B,  p.  220.  "  La  femme,  si  elle  est  marcliande  pob* 
lique,  pent,  sans  I'autorisation  de  son  mari,  s'obliger  pour  ce  qui  conceme  son  n^goce,et  au  dit  cas,  elle 
oblige  aussi  son  mari,  s*il  y  a  communaut^  entre  eux.*' 
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prevailed,  nor  was  there  ever  known  among  them  such  a 
case  as  is  now  before  us ;  and  therefore  our  ancestors  did 
not  think  it  necessary  to  guard  by  law  against  a  crime 
which  they  did  not  suppose  any  would  commit ;  sembk,  like 
the  Athenians,  who  had  no  law  against  parricide,  as  they 
presumed  that  no  man  would  kill  his  father.  And  after- 
wards judgment  was  given  for  the  defendant.  But  as  some 
of  the  judges  delivered  their  opinions  in  favour  of  the  plain- 
tiff, I  shall  repeat  the  substance  of  their  arguments,  as  by 
way  of  objection.  The  judges  who  gave  their  judgment 
for  the  plaintiff,  were,  Mallet  and  Twisden^  of  the  K.  B., 
and  Terrill,  J.,  in  the  Common  Pleas ;  and  the  purport  of 
their  argument  was  as  follows : — 

I.  If  every  law  but  ours  obliges  husbands  to  provide  for 
the  support  of  their  wives. 

II.  If  our  law  does,  of  itself,  without  the  aid  of  the 
canon  or  other  law,  provide  that  husbands  shall  support 
their  wives. 

III.  To  examine  the  circumstances  of  this  particular 
case. 

I.  If  every  law  but  our  own  imposes  on  a  husband  the 
duty  of  maintaining  his  wife  ?  The  laws  of  God,  of  nature, 
and  of  nations,  tend  greatly  to  promote  and  encourage 
matrimony,  as  the  cause  to  which  man  owes  the  successive 
propagation  and  continuance  of  his  race ;  and  it  never  can 
be  supposed  that  laws  which  encourage  such  a  state,  would 
place  either  of  the  parties  to  it  beyond  their  care,  or  expose 
them  to  the  evils  arising  from  separation,  from  cold, 
and  hunger.  Holy  Scripture  enjoins  husbands,  quod 
amove  officiant  uxores  suas.  Therefore  any  neglect  of  wives 
can  be  considered  in  no  more  favourable  light  than  a  con- 
tempt of  this  ordinance,  which,  however,  it  is  emphatically 
our  duty  to  observe, — emphatically,  because,  before  the 
sanction  of  divine  authority,  it  was  a  law  of  nature,  written 
on  the  hearts  of  all  men,  of  which  the  practice  of  all  nations 
is  sufficient  testimony.  And  though  hardly  any  law  gives  the 
husband  so  much  power  on  marriage  as  our  own  (the  civil 
law,  for  instance,  did  not),  nevertheless  all  laws  oblige  the 
husband  to  maintain  his  wife. 

II.  If  our  law  of  itself  provides  that  husbands  shall  main- 
tain their  wives  without  having  recourse  to  the  civil  or 
canon  law ;  and  this  subject  is  twofold. 
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Firatljr.  If  our  law  provides  a  remedy  in  this  case  of  itself. 

Secondly.  Admitting  that  it  does  not,  what  law  would  be 
supplemental  to  our  law  in  such  a  case  ? 

Firstly.  If  our  law  provides  the  remedy  in  itself?  They 
hold  that  it  does ;  and  this  they  offer  to  prove 

1.  By  parallel  cases ; 

2.  By  reason ; 

3.  By  authorities. 

From  parallel  cases.  Matters  depending  in  our  courts 
are  composed  of  an  infinite  number  of  special  circum- 
stances, and  it  therefore  is  as  rare  to  find  a  precise  corre- 
spondence between  the  facts  of  one  case  and  those  of 
another,  as  an  exact  resemblance  in  the  face  of  one  man  to 
that  of  another.  Therefore  it  is  the  wisdom  of  the  sages 
of  our  law,  by  the  analogy  with  other  cases,  to  investigate 
their  doubts,  and  thus  to  satisfy  their  judgments.  Here  the 
question  is,  will  the  contract  of  a  wife  for  necessaries  make 
her  husband  liable  ?  For  nobody  will  dispute  that  usually 
the  contracts  of  wives  are  void,  as  all  their  power  is  trans- 
ferred to  the  husband  by  their  marriage.  Yet,  as  to  matters 
necessary  ^  ad  sustentatianem  vitcB^^'  this  power  is  not  trans- 
ferred, but,  on  the  contrary,  established  and  made  absolute 
in  the  wife  by  means  of  the  marriage.  This  is  founded  on 
the  necessity  of  the  thing ;  and  our  law  allows  many  per- 
sons who  are  otherwise  disabled,  in  cases  of  necessity  to 
enter  into  contracts ;  as  an  instance,  it  is  a  general  rule  that 
the  contracts  of  all  infants  are  void,  but,  nevertheless,  in 
cases  of  necessity  their  contracts  shall  bind  them.  And 
that  not  only  '*  quoad  esse,  sed  quoad  neeessitatem  convem^ 
enJtia^  and  therefore  it  is,  that  if  an  infant  makes  a  contract 
to  give  a  man  so  much  for  teaching  him  to  read  and  write^ 
this  will  bind  the  infant,  as  was  decided  in  Clare  andDarrets 
case,  2  Car.  Ro.  527.  The  reason  assigned  is,  that  it  is 
for  the  benefit  of  the  realm  that  learning  should  be  advanced; 
but  more  requisite  is  it  that,  as  in  our  case,  life  should  be 
preserved  by  reasonable  sustenance.  For  this  reason  also 
the  infant  shall  be  bound,  if  he  be  a  householder  and  buy 
necessaries  for  his  family,  as  was  adjudged  in  Hill  mid 
BlachtorCs  case,  Trin.  15  Jac.  Ro.  1S74;  and  what  has  been 
said  of  an  infant  is  applicable  to  an  idiot,  in  case  of  house- 
keeping; and  if  an  idiot  makes  a  contract  of  matrimony, 
this  may  bind  him,  as  was  adjudged  in  Stiles  and  West's  casty. 
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S  Jac.,  Roll.  1874;  yet  it  is  generally  admitted  that  the  con*- 
tracts  of  idiots  are  void.  Also  if  the  master  of  a  ship  contracts 
for  the  necessary  repairs  thereof,  this  binds  the  owner,  Hob. 
Rep.  11,  BridgmarCs  case^  although  in  that  case  the  mas- 
ter was  not  obliged  to  repair  it,  yet,  inasmuch  as  the  repairs 
were  necessary  to  save  the  ship  from  foundering,  the  law 
enables  him  to  bind  the  defendant  by  his  contract.  By 
which  cases  it  appears,  that  our  law  imposes  a  liability  on 
persons  in  eases  where  the  preservation  of  learning,  the 
support  of  families,  and  the  reparation  of  ships,  are  con- 
cerned, although  without  such  special  matter,  the  per- 
sons in  none  of  these  cases  would  be  charged:  then,  in 
this  case,  is  the  husband  liable,  inasmuch  as  the  preserv- 
ation of  his  wife's  existence  is  at  stake,  which  ought  to  be  of 
far  greater  value  in  his  eyes  than  any  of  the  things  above- 
mentioned. 

By  reasons,  u  e»  reasons  deduced  from  our  law,  and 
which  are  not  general.    And  these  are — 

1.  As  our  law  gives  all  that  the  wife  has  to  her  husband 
on  marriage,  if  wives  shall  not  be  allowed  to  obtain  food 
and  other  necessaries,  wives  will  be  in  a  worse  condition 
than  those  who  commit  treason  or  felony,  for  felons  shall  be 
allowed  from  their  goods  reasonable  estovers,  to  save  them 
from  starving.     And  the  statute,  Art  Cler.*,  provides  that  «  Nota  quod 
persons  who  abjure  the  nation  shall  have  sufficient  estovers  ^^  ^"  '^/^ 
of  their  goods.    But  women  cannot  enjoy  tins  privilege  bebUcamkiam 
if  they  can  take  nothing  without  the  permission  of  their  ^braetMuenotum 
husbands,  but  they  will  be  left  to  perish,  Tantalus  like,  residuum  quUy 
from  thirst  and  hunger,  amid  the  overflowing  exuberance  of  ftllaiw^ominQ 
their  husbands'  plenty.  re^.  407  Fitz. 

^.  Our  law  is,  that  if  the  wife  takes  the  goods  of  an-  et  pieet  del  a^ 
other  and  converts  them  to  her  own  use,  this  is  the  trover  ^^'  •^°''  ^^* 
and  conversion  of  the  husband,  and  so  ought  to  be  the  writ ; 
otherwise  it  shall  abate,  for  a  wife  cannot  make  a  conversion 
to  her  own  use. 

And  TwiMden  said,  if  a  wife  takes  corn,  makes  bread,  and 
eats  the  bread,  this  is  the  trover  and  conversion  of  the 
husband.  And  he  said,  if  the  wife  buy  cloth,  or  stuff,  for 
her  attire,  and  uses  them,  if  the  purchase  be  void  as  a  con- 
tract, Che  husband  and  wife  shall  be  charged  in  trover  and 
conversion  for  the  goods.     Therefore  if,  as  they  who  agree 
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for  the  defendant  suppose,  there  would  be  any  evil  in  ren- 
dering the  contracts  of  the  wife  binding  on  the  husband, 
the  mischief  here  would  be  equally  great,  in  making  the 
husband  liable  in  trover  and  conversion. 

3.  Our  law  allows  that  if  the  wife  commits  trespass,  the 
husband  shall  be  punished  on  her  account;  and  if  they 
shall  be  liable  for  torts  committed  by  their  wives  «^ainst 
strangers,  greater  reason  is  there  that  they  shall  be  liable  to 
actions  for  things  which  the  wife  took  for  her  necessary 
support,  the  rather  as  this  is  for  the  encouragement  of 
trade,  as  it  has  been  always  usual  that  wives  should  pur- 
chase for  themselves. 

4.  If  wives  are  beaten  or  wounded,  they  can  bring  no 
action  on  that  account,  but  their  husbands  shall,  and  recover 
damages,  as  it  is  every  day's  experience  that  if  they  go  to 
a  surgeon  to  be  cured  of  their  wounds,  the  husband  pays 
for  them ;  and  this  is,  it  seems,  established  by  Rippon  and 
NortorCs  Case^  3  Cro.,  849.  There  it  was  resolved,  that 
Peter  is  not  bound  to  pay  for  the  cure  of  his  son^s  wounds; 
and  the  reason  assigned  is,  because  Peter  shall  not 
recover  any  damages  for  the  wounding  of  his  son ;  which 
implies,  that  if  he  could  recover  damages,  as  the  husband 
can,  he  should  pay  for  the  cure ;  and  therefore  the  husband 
shall  pay  for  the  cure  of  his  wife.  For,  although  our  law 
makes  a  wife  subject  to  her  husband,  yet  the  husband  may 
not  put  her  to  death.  But  this  shall  be  murder;  neither 
can  he  beat  her.  But  the  wife  may  swear  the  peace  against 
him,  1  £•  4,  la.;  and  by  a  parity  of  reason  he  cannot 
starve  her. 

5.  If  husbands  shall  not  be  bound  by  the  contract  of  tlieir 
wives  for  necessaries,  without  their  real  assent,  husbands  may 
abandon  their  wives  without  just  cause,  when  they  desire 
to  have  others,  and  thus  cause  them  to  perish ;  and  there- 
fore it  is  more  consonant  to  reason  to  say,  that  husbands  shall 
be  liable  for  the  contracts  of  their  wives  for  necessaries,  on 
an  assumpsit  in  law ;  or  that,  by  marriage,  a  power  is  given  to 
wives  by  the  law  to  take  all  things  necessary  for  support, 
by  which  contracts  the  husband  shall  be,  during  the  mar-< 
riage,  irrevocably  bound.  And  thus  shall  a  security  be 
provided  for  the  wife  against  being  stripped  on  eadi  un<* 
grounded  suspicion,  and  of  being  starved  on  each  wanton 
displeasure  of  her  husband. 
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Agaui»  if  Auch  cruelty  shall  be  sanctioned,  and  wives 
shall  not  be  allowed  necessaries,  England  will  lose  the 
happy  reputation  in  all  foreign  kingdoms,  which  her  inha- 
bitants have  achieved  by  their  respect  for  this  sex,  the 
most  excelling  in  beauty,  which,  as  in  this  climate  it  far 
transcends  that  of  the  women  in  all  other  lands,  so  has  this 
kingdom  surpassed  all  other  countries  in  its  tenderness  and 
consideration  for  their  welfare. 

As  to  the  objection,  that  such  a  case  is  up  to  this  time 
without  precedent  in  these  courts,  and  therefore  according 
to  Littleton* 8  argument  the  action  cannot  be  maintained.  It 
was  answered,  that  admitting  such  an  action  to  be  unprece- 
dented, it  is  in  our  power  to  make  a  precedent,  if  we  are 
warranted  in  so  doing  by  sufficient  reason.  For  there  was 
no  precedent  of  an  action  on  the  case  against  the  executors 
in  assumpgit^  on  the  asssumpsit  of  their  testators,  before  12 
Hen.  11,  as  is  seen  at  length  in  Norwood  and  Reed's  Case, 
Plowden,  182  a. ;  and  if  those  judges  were  now  living,  yet 
would  they  have  no  reason  to  repent  the  delivery  of  that 
judgment,  since  the  evil  in  such  a  case  being  general,  it 
never  could  be  too  late  for  its  redress  by  the  authorities. 

As  to  the  case  of  Sir  Nicholas  Poynsj  7  Eliz.,  Dyer, 
234,  they  said  that  it  is  no  authority  for  or  against  them, 
but  a  case  of  which  the  report  is  doubtful.  But  the  places 
on  which  they  chiefly  relied  were  11  H.  6,  306,  Scofs  Case^ 
where  Martin  said,  if  the  wife  buys  things  not  suited  to  the 
degree  of  her  husbaQd,  the  husband  shall  not  be  charged  for 
them ;  but  if  they  are  suited  to  the  degree  of  her  husband, 
the  husband  shall  be  charged ;  which,  they  said,  was  an 
authority  in  point.  And  they  cited  also  20  Hen.  6,  216, 
where  it  was  said  by  Marhham^  and  27  Hen.  8,  25  a.,  where 
it  was  said  by  Broke^  that  if  the  thing  comes  to  the  use  of  * 
the  husband,  the  husband  shall  be  charged  for  the  contract 
of  his  wife. 

And  for  modern  authorities  they  cited  The  City  of  fVor- 
eester  and  Gerrard's  Case^  7  Car.,  which  was,  that  Gerrard 
had  married  a  woman  possessed  of  considerable  personal 
estate^  which  woman  had  a  grandchild.  The  wife  died; 
and  the  question  was,  whether  Gerrard  should  maintain  the 
child  (for  it  is  not  within  statute),  and  it  was  agreed  by 
Coohennd  WhiHocky  J.,  to  whom  the  case  was  referred,  that 
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Gerrard  ought  to  maintain  the  grandchild,  for  the  estate  iran" 
sit  cum  onere.  A  fortiori^  therefore  he  shall  be  compelled 
to  provide  for  his  wife.  And  in  BereUock  and  Nichols*  Case, 
2  Cro.  258,  the  contract  of  the  wife  is  admitted  to  be  good 
in  such  a  case,  from  all  which  it  is  manifest  that  our  law  of 
itself  provides  a  remedy  in  such  a  case,  without  the  aid  of 
any  other  law. 

Secondly.  Admitting  that  our  law  provides  no  remedy, 
from  what  law  our  law  shall  desire  assistance  in  such  a  case. 
It  is  the  excellence  of  our  law  that  its  judges  are  illuminated 
and  fortified  by  the  concurrent  justice  and  support  of  all  other 
arts  and  sciences,  and  its  honour  that  these  great  courts 
where  it  is  administered  are  public,  and  interfere  not  with 
immodesty  or  indecent  subjects,  as  divorces  and  other  evils 
of  matrimony,  which  are  more  easily  allayed  by  private  con* 
ference  than  healed  by  public  discussion ;  therefore  it  is 
said  that  no  ill  effect  can  result  from  the  decision,  that  at 
common  law  the  contract  of  the  wife  does  not  bind  the 
husband,   for  she   has   her   remedy   for  alimony   in    the 
spiritual  court.     To  which  they  answer,  that  true  it  is  that 
if  our  law  is  assisted  by  any  other  law  in  this  case,  it  is  by 
the  canon  law,  and  the  wife  must  sue  in  the  spiritual  court 
(for  no  other  has,  or  pretends  to  have,  a  remedy  for  such  a 
case)  under  the  description  of  a  cause  matrimonial,  for  these 
causes,  and  testamentary  causes,  have  long  been  under  the  ju- 
risdiction of  the  spiritual  court;  as  the  Register  says,  causte  qum 
non  sunt  de  matrimonio  vel  testamentis  spectant  ad  curiam  no$^ 
tram  ;  and  it  was  said,  that  here  the  cause  was  de  matrimonio^ 
and  therefore  should  be  prosecuted  in  those  courts.  But  it  was 
answered,  that  the  Register  is  well  explained  by  Fitz,  N.  B. 
44  a.,  where  a  difference  is  established  between  actions  for 
money  given  during  marriage,  and  given  on  account  of 
marriage :  of  the  latter  case  the  spiritual  court  has  no  cog- 
nizance (as  it  has  of  the  former),  because  it  is  not  matter 
'   solely  concerning  the  marriage,  but  as  a  remuneration  for 
it ;  so  in  this  case  the  action  is  not  exclusively  founded  on 
the  marriage,  but  on  the  ill  behaviour  or  de&ult  of  the 
husband  in  not  providing  necessaries  for  bis  wife,  and  theve* 
fore  the  action  shall  be  maintained  in  the  kings  courts  as 
well  as  in  the  preceding  case,  for  in  48  Ed.  3,  16,  it  k 
well  said,  that  all  matters  concerning  marriage  are  not 
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matrimonial  iu  such  a  sense  as  to  fall  under  the  jurisdiction 
of  the  spiritual  court  As  to  suing  in  the  spiritual  court 
(for  alimony),  that  is  a  mysterious  thing,  and  without  legal 
authority,  as  they  assert ;  for  the  word  (alimony)  is  a  term 
unknown  in  our  ancient  books,  and  it  was  never  seen  in  our 
law  as  it  is  in  our  modern  reports  in  cases  de  prohibition. 

Wherefore,  they  who  wish  to  understand  it,  must  have 
recourse  to  ancient  books  for  its  definition,  which  you  will 
find  in  Sum.  AngL^  title  Alimenta^  to  be  such  — similiter 
nomine  alinwnim  veniunt  necessaria  vitee  qtuB  important  vestesj 
cibos,  medicinasj  et  hujusmodi.  And  inasmuch  as  this  matter 
is  foreign  to  our  books,  Littleton*s  argument  may  be  well 
retorted  upon  those  who  argue  for  the  defendanti  that  if 
there  be  any  such  legal  remedy  for  wives  in  that  case,  it 
must  be  operative  before  those  courts,  without  which  it 
cannot  exist,  &c. 

Again,  admitting  that  women  may  sue  for  alimony  in  the 
spiritual  court,  in  this  case  the  consequence  would  not  fol- 
low: for  these  reasons — 1st,  that  there  is  no  divorce,  or  any 
cause  of  divorce,  apparent  in  the  case  ;  and  then  the  judges 
of  the  spiritual  court  informed  Twisdenf  J.,  as  he  asserts 
in  his  argument,  that  they  never  allow  any  suit  for  alimony, 
unless  after  a  divorce,  and  sometimes  pending  a  divorce  it 
has  been  decreed. 

Sd.  As  the  wife  can  sue  the  husband  in  the  spiritual  court 
for  alimony,  so  can  the  wife  charge  the  husband  in  the 
king's  court  for  necessaries,  as  has  been  proved ;  and  parties 
may  make  election  of  their  remedies.  Those,  therefore, 
on  the  part  of  the  wife,  are  plaintiffs  here,  and  have  there- 
fore their  election  to  sue  in  the  king^s  court,  and  those  on 
part  of  the  defendant  wish  to  refer  the  plaintiffs  to  another 
trial;  to  do  which  would  be  to  exclude  women  from  their 
birthright,  for  they  are  entitled  to  the  benefit  of  the  laws, 
and  to  have  right  to  them  as  well  as  men ;  and,  therefore,  if 
a  husband  beat  his  wife,  she  can  bind  him  to  his  good 
behaviour  before  a  justice  of  the  peace,  or  she  may  libel 
him  in  the  spiritual  court  for  a  divorce  "  catisd  s(svitiai** 
Since  the  suit  in  this  case  has  been  commenced  in  the  king'*a 
court,  we  are  bound  to  extend  a  remedy  to  the  party,  and 
not  to  r^fer  him  to  the  spiritual  court. 

It  had  been  well  observed  by  those  who  have  argued  for 
the  defendant  (as  Twisdeny  Justice,  said),  that  in  giving 
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judgment  in  a  novel  case,  especially  one  of  such  importance 
as  the  present,  where  there  is  reason  to  suppose  that  several 
remedies  are  applicable,  they  should  be  carefully  examined, 
and  that  remedy  should  be  adopted  which  is  most  beneficial, 
and  such  as  may,  in  otiier  cases,  restrain  husbands  from 
cruelty,  and  wives  from  disobedience ;  and  such  a  remedy 
the  advocates  of  the  defendant  have  supposed  the  suit  in  the 
spiritual  court  for  alimony  to  provide. 

But  Twisden  said,  that  he  was  now  strongly  impressed 
with  the  truth  of  the  opinion,  stated  by  a  reverend  divine 
(hard  as  the  saying  may  appear),  *'That  'tis  more  than 
reason  that  goes  to  persuasion."  For  the  very  reasons 
urged  by  those  who  have  argued  for  the  defendant,  of  dis- 
obedience, which  will  be  encouraged,  if  tiie  remedy  of  the 
wife  shall  be  at  common  law  and  not  in  the  spiritual  court, 
lead  me  to  the  conclusion,  that  her  remedy  shall  be  limited 
exclusively  to  the  common  law ;  and  that  the  evil  conse- 
quences before  mentioned  will  most  abundantly  ensue,  if 
the  suit  be  in  the  spiritual  court,  and  not  at  common  law, 
will  be  manifest  from  what  follows  :-— 

1.  It  will  make  wives  refractory  and  disobedient  to  their 
husbands,  for  the  reason  that  the  spiritual  courts  cannot 
settle  alimony  until  after  separation;  of  which,  if  wives 
were  once  informed  that  they  can  obtain  it  (instead  of  seek- 
ing  reconciliation),  they  will  spare  no  industry  to  recover 
their  liberties,  and  leave  no  means  unemployed  that  may 
enable  them  to  go  into  such  companies,  and  at  such  times,  as 
they  please.  And  the  scandal  and  ignominy  that  a  wife 
may  thus  bring  upon  a  man,  who  still  continues  to  be  her 
husband,  may  be  well  imagined. 

2.  If  the  only  means  of  compelling  husbands  to  maintain 
their  wives  shall  be  in  the  spiritual  court,  this  will  make 
many  husbands  cruel  to  their  wives,  when  they  know  that 
the  most  severe  punishment  which  they  can  suffer  is  excom- 
munication, and  the  indifference  among  men  of  this  day 
for  such  a  punishment  is  too  well  known ;  and  though  they 
are  entangled,  body  and  soul,  in  the  meshes  of  excommu- 
nication, they  will  neither  feed  nor  clothe  their  wives.  And 
it  seems  that  the  parliaments  of  later  times  have  noticed  the 
general  disregard  for  excommunication  and  imprisonment; 
and  therefore  the  statute  concerning  illegitimate  children 
provides,  not  merely  that  the  putative  father  shall  be  sub- 
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jeet  to  the  sentence  of  the  ecclesiastical  coart,  bat  also  that 
snch  father  shall  give  secarity  to  the  parish,  &c.  And  the 
statute  21  Jac,  which  provides,  that  dying  in  execution 
shall  be  no  satisfiiction  for  the  debt,  shows  the  little  regard 
men  have  for  imprisonment,  in  which  alone  the  term  of 
excommunication,  so  &r  as  the  bodily  senses  are  concerned, 
consists.  But  the  statutes  do  not  extend  so  far  as  to 
give  satisfaction  to  wives,  whose  husbands  may  stay  in 
prison,  while  they  famish  without  under  their  eyes,  and 
for  these  reasons  the  remedy  in  the  spiritual  court  is,  in 
this  case,  improper. 

But  it  is  objected,  that,  if  the  remedy  be  at  common  law, 
it  is  unavailing ;  because,  although  the  wife  may  provide 
necessaries  for  herself,  she  has  no  property  in  them,  and 
therefore  the  husband  may  seize  upon  them  immediatelyi 
and  strip  her  of  her  apparel.  To  which  tliey  answer,  that 
true  it  is  that  wives  can  acquire  no  property ;  but  yet,  if 
the  husband  strip  her  of  her  apparel  and  other  necessaries, 
Uiis  is  a  good  ground  for  her  to  sue  a  divorce  causd  scsvititB^ 
as  may  be  proved  by  authorities  not  contained  in  our  books. 

III.  To  examine  the  circumstances  of  this  particular 
case;  and  these  are— 

1st  The  departure  of  the  wife,  and  her  offer  of  cohabit- 
ation. 

^d.  The  prohibition  of  the  husband  to  trust  the  wife. 

Sd.  The  time  in  which  this  action  was  brought. 

The  departure  of  the  wife,  and  her  offer  of  cohabitation — 
Admitting  that  her  departure  was  witliout  licence  from  her 
husband,  this  does  not  impair  her  right  to  a  provision  after 
her  husband's  death.  And  this,  even  if  she  remain  ^^ami 
aduUero  '^  at  common  law,  as  appears  by  the  statute  pro- 
viding that  women  lose  their  dower  in  the  case  last  men- 
tioned; and  if  this  greater  offence  shall  not  affect  her  in 
her  future  interest,  which  is  of  far  less  importance  than  her 
present  support,  certainly  the  fact  proved  of  her  departure 
in  this  case  shall  not  injure  her,  as  she  offers  to  renew  the 
cohabitation,  and  she  is  desirous  to  expiate  her  past  offence 
(if  offence  there  was  any)  by  future  obedience.  Suppose 
Ae  case  of  the  wife  being  imprisoned  for  felony,  and  the 
gaoler  supplies  her  with  provisions,  doubtless  the  husband 
shall  be  liable  for  all  that  is  furnished ;  and  this  is  most 
uncharitable,  to  suppose  the  wifcs  in  this  case,  a  greater 
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offender  than  in  the  case  last  mentioned ;  hence  they  con^ 
dude,  that  the  wife  shall  be  maintained  by  tlie  husband, 
notwithstanding  her  departure. 

2d.  The  prohibition  of  the  husband  to  trust  his  wife«  It 
has  been  agreed*  by  all  who  have  argued  this  case,  that  if 
the  prohibition  had  been  general,  as  by  posting,  or  insertion 
in  the  *^  news-book,"  that  no  one  should  trust  his  wife,  this 
would  in  itself  be  void ;  allowing,  therefore,  that  the  bus* 
band  is  liable  in  assumpsit  by  the  law,  for  this  has  been 
argued,  it  seems  clear  that  he  shall  continue  to  be  liable, 
notwithstanding  such  particular  and  special  prohibition,  and 
that  this  prohibition  is  void.  The  reason  why  the  general 
prohibition  is  void  is,  that,  supposing  it  valid,  the  power 
given  by  the  law  to  the  wife,  in  enabling  her  to  contract,  is 
nugatory,  as  no  one  would  contract  with  her;  and  the  same 
reason  applies  to  this  case  also :  for  if  the  husband  can  pro- 
hibit in  the  first  and  second  manner,  he  can,  by  the  same 
argument,  extend  his  prohibition  over  the  whole  kingdom ; 
and  then,  if  the  husband  should  adopt  this  method,  and  join 
the  king^s  enemies,  the  wife  must  go  too,  and  then  she  will 
be  hanged — or  stay  at  home,  and  then  she  will  be  starved; 
the  same  evil  must  happen  if  the  husband  should  be 
banished,  &c  ;  wherefore  they  conclude,  that  to  allow  such  a 
prohibition  would  be  equally  inconvenient,  as  not  to  render 
the  husband  liable  in  assumpsit,  for  necessaries  with  which 
his  wife  has  been  supplied. 

3d.  The  time  in  which  the  action  is  brought — And  for 
this  reason  judgment  must  be  given  for  the  plaintiff,  as  they 
said,  admitting  all  that  has  been  argued  against  them,  that 
wives  have  no  remedy  in  the  king's  courts,  but  only  in  the 
spiritual  courts ;  and  their  reason,  in  this  particular  case^ 
that  the  wife  ought  to  be  relieved  in  the  king's  courts,  was, 
that  the  contract,  on  which  the  action  is  founded,  was  made 
A.D.  1658,  and  the  action  brought  1659,  at  which  time 
there  were  no  spiritual  courts  or  judges  of  which  the  new 
statute  took  notice,  and  therefore  no  suit  could  be  brought 
for  alimony ;  wherefore,  from  necessity  and  propter  defectum 
justituBi  they  might  well  sue  in  the  courts  of  the  king,  as 
was  the  former  usage  and  established  practice  in  cases  of 
this  nature— as,  for  instance,  to  sue  for  legacies. 

Therefore,  the  three   justices  conclude  that  judgment 
should  be  given  for  the  plaintiff*    And  Ttoisdefif  J«  (who 


MAKBY  r.    SCOTT.  fSl 

had  argued  but  too  well  for  the  plaintiff  in  the  King's 
Bench)  said,  that  he  was  not  any  longer  of  the  same  opi* 
nion,  though  he  had  argued  to  that  effect  formerly.  For  the 
reasons,  which  are  the  causes  of  such  judgments,  ought  not 
to  be  pursued  farther  thati  they  are  sanctioned  by  experi^ 
ence.  And  he  said,  that  he  had  ever  accounted  it  a  great 
honour  to  Justice  Wahhe,  Plowden  875,  6,  that,  after  he 
had  given  judgment  for  the  plaintiff  in  Stotoett  and  Zouchfs 
case,  after  hearing  the  learned  argument  of  the  other  judges, 
^^retrcLxit  opiniunem^^  and  gave  judgment  for  the  defendant 

Then  all  the  other  judges  gave  judgment  for  the  de» 
fendant. 

Totter^  C.  J.,  Bridgman^  C.  J.,  Hale^  C.  B.,  Hide  and 
Browne^  J.,  of  the  C.  P.,  Windham^  of  K.  B.,  Atkins  and 
Turner^  Barons  of  the  Exchequer.  But  though  Atkins 
gave  judgment  for  the  defendant,  yet  did  he  agree  in  every 
thing  with  those  who  argued  for  the  plaintiff,  excepting  in 
what  concerned  the  special  prohibition.  For  he  held,  that 
the  husband  shall  be  liable  in  assumpsit  for  necessaries  fur- 
nished to  his  wife ;  but  that  he  may  restrain  and  control 
particular  persons  by  his  prohibition,  from  delivering  any 
goods  to  his  wife,  and  as  the  defendant  had  given  out  a 
prohibition  in  this  case,  he  gave  judgment  for  him ;  and,  as 
the  justices  who  argued  for  the  defendant  were  the  more 
numerous,  judgment,  for  many  weighty  reasons,  was  given 
in  his  favour. 

I  will  report  concisely  several  points  established  in  this 
great  case : — 

First  The  resolutions  in  which  all  the  judges  of  England 
agreed,  and  these  were  reported  by  the  Chief  Baron  to  be, 
I.  That  husbands  are  bound  to  supply  their  wives  with 
necessaries  ;  and  here  they  agree  de  re,  though  they  differ 
de  modo.  II.  That  the  contract  of  a  married  woman  ia 
merely  void,  as  far  as  she  is  concerned,  by  our  law,  however 
it  may  be  different  by  the  civil  law.  III.  If  the  wife 
purchase  goods,  and  the  husband,  by  any  act  precedent  or 
subsequent,  ratifies  the  contract  by  his  assent,  the  husband 
shall  be  liable  upon  it ;  if  not  on  his  assumpsit  in  law,  yet 
on  his  assumpsit  in  fact,  whether  the  goods  are  for  himself 
or  for  his  children,  or  for  his  family,  all  which  positions  are 
so  obvious,  that  they  require  no  demonstration. 

Secondly^  The  resolutions  of  those  who  gave  judgment 
for  the  defendant,  (except  Atkins,  Baron,)  and  these  were — '- 
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I.  Tlmt  the  marriage  does  not  give  the  wife  any  innate 
and  uncontrollable  power  to  render  the  husband  liable. 

II.  That,  although  the  wife  cannot  bind  her  husband  by  her 
contract,  yet  she  is  not  without  a  remedy;  but  by  the  common 
law,  chancery  may  order  her  necessaries,  or,  at  leasts  the  com- 
mon law  (which  is  subservient  to  it)  in  the  spiritual  court. 

III.  That  if  the  wife  purchase  goods,  and  it  is  found 
by  special  verdict  that  they  were  consumed  in  the  house- 
hold, yet  the  husband  shall  not  be  liable  for  them.  But 
it  shall  be  good  evidence  for  the  jury  to  find  that  the  hus* 
band  ^*  assumpsit,'*  but  not  conclusive  evidence. 

IV.  That  admitting  that  the  husband  shall  be  liable  in 
assumpsit  at  law,  still,  if  he  specially  forbids  particular  per- 
sons to  trust  his  Mrife,  the  husband  shall  not  be  liable,  in 
spite  of  this  prohibition. 

V.  Admitting  that  husbands  shall  be  liable  in  assumpsit 
at  law  for  necessaries,  the  finding  of  the  jury  that  the  goods 
purchased  for  the  wife  are  necessaries  suitable  to  the  degree 
of  her  husband,  is  not  good. 

{Note. — That  these  justices  resolved  certain  other  points 
in  their  arguments,  but  as  they  do  not  bear  upon  the  action, 
the  reader  will  find  them  at  the  end  of  the  case.) 

I.  That  the  marriage  does  not  give  the  wife  am^  innate 
and  uncontrollable  power  to  charge  her  huAand,  This  they 
demonstrate,  Ist,  by  reasons,  and  2dly,  by  authorities. 
Reasons  which  are — Istly,  The  nature  of  contracts ;  for  in 
every  contract  there  should  be — Firsts  The  parties  contract- 
ing, and  with  reference  to  this  principle,  some  may  be 
capable,  quoad  hoc,  but  not  quoad  alterum,  as  monks,  to  buy 
things  for  their  house  in  vacation ;  and  no  other  contract 
made  by  them  is  good.  But  in  no  case  can  wives  contract, 
for  they  cannot  be  executors  without  the  assent  of  their 
husbands ;  and  hence,  in  this  case,  the  supposed  contract  is 
fictitious,  that  is,  the  contract  between  the  plaintiff  and  the 
husband.  Secondly,  In  every  contract  the  consent  of  the 
parties  is  necessary ;  and  every  consent  is  either  express  or 
implied.  Implied  consent  is  like  that  of  the  sheriff  to  the  act 
of  the  bailiff,  and  does  not  extend  to  this  case.  Thirdly,  In 
every  contract  there  is  a  tie  or  obligation  which  is  the  result 
of  it,  and  this  cannot  be  without  lien  or  other  assent.  But 
none  of  them  is  here  made  by  the  husband ;  therefore,  from 
the  very  nature  of  the  contract,  the  husband,  in  this  case, 
shall  not  be  liable ;  and  this  reason  is  deduced  from  the 
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fUsftbility  of  the  person  with  whom  the  contract  in  reality 
was  made. 

2ndly.  If  the  law  willed  to  empower  wives  to  contract,  the 
same  law  would  also  have  given  them  property  that  they 
might  retain,  |ind  this  reason  is  deduced  ab  inutili^  for  now 
that  tlie  wife  has  obtained  goods^  the  husband  may  seize 
upon  them,  and  in  this  way  render  the  purchase  useless ; 
or  he  may  detain  the  wife  in  his  house,  and  hinder  her  from 
going  to  tlie  mercer'^s.  And  even  this  is  not  scevitia,  on 
which  to  ground  a  supplication,  for  the  wife  has  no  power 
over  the  actions  of  her  husband,  as  is  proved  by  the  writ 
eui  in  vitdj  which  runs,  '^cui  in  vita  sua  cantradicere  non 
pcttdV  And  therefore  Bridgman^  Chief  Justice,  said,  that 
as  far  as  relates  to  an  act  done  by  a  married  woman,  it  is 
merely  void ;  as  if  she  levy  a  fine  by  the  name  of  A.,  wife 
of  J.  S.,  the  fine  is  merely  void,  quia  constat  by  the  record 
itself  that  she  is  married. 

.  Sdly.  There  is  greater  reason  that  the  wife  should  take  the 
husband's  goods  and  pawn  them,  and  that  the  husband 
should  be  obliged  to  redeem  them ;  but  the  first  cannot 
be  done,  neither  therefore  can  the  second ;  for,  although 
our  law  does  not  exclude  the  wife  from  all  community 
in  using  the  goods  of  her  husband,  (and  therefore  it  is  not 
felony  in  her  to  take  them,  Stamford,  27 B.)  yet  she  cannot 
dispose  of  them ;  and  therefore  it  was  adjudged  in  Trin. 
6  Jac.  Ro.  1717,  Rice^  Rey^  and  Thos,  Stephens  case,  that 
where  the  wife  plays  at  cards  and  loses  40/.  of  her  hus- 
band^s  money,  that  the  husband  shall  recover  this  in  action 
against  the  gamester. 

4thly.  If  the  husband  shall  be  bound  by  this  contract, 
many  inconveniences  must  ensue,  as  Wyndham^  Justice,  said. 

1.  The  husband  will  be  accounted  the  common  enemy; 
and  the  mercer  and  the  gallant  will  unite  with  the  wife,  and 
they  will  combine  their  strength  against  the  husband :  so  it 
inay  be  said  of  them  as  it  was  by  Mowbray^  J.,  89,  ass.  1, 
10  another  case : — ^'  We  see  the  wife  and  the  defendant 
here  of  one  mind,  to  the  prejudice  of  the  husband.^ 

2.  The  wife,  having  the  goods,  will  be  more  violent  in 
enforcing  prosecution,  than  our  law  permits,  an  evil  which  our 
law  guards  against;  and  therefore  the  goods  of  felons,  during 
their  lives,  cannot  be  granted  to  any  one.  See  statute  1  R. 
iy  c.  3. 
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5.  Wives  will  be  their  own  carrers,  and,  like  hawks,  will 
fly  abroad  and  iind  tlieir  own  prey. 

4.  It  shall  be  left  to  the  pleasure  of  a  London  jary  to 
dress  my  wife  in  such  apparel  as  they  think  proper. 

6.  Wives  who  think  what  they  have  insufficient,  will 
have  it  tried  by  a  mercer  whether  their  dress  is  not  too 
mean,  and  this  will  make  the  mercer  judge  whether  he  will 
dispose  of  his  own  goods  or  not  As  to  the  inconveniences 
supposed  on  the  other  part,  if  the  wife  may  not  make  the 
husband  liable  in  cases  of  necessity,  it  was  answered  that  in 
every  argument  ab  incanvenienti^  the  evils  on  each  dde 
must  be  balanced  and  examined ;  and  to  the  inconveniences 
already  enumerated  (which  will  result  from  thus  making 
the  husband  liable)  may  be  added,  that  to  define  the 
limits  of  necessity  will  be  more  difficult  than  the  present 
case,  and  that  they  on  the  other  side  have  not  well  or  suffi-* 
ciently  explained  whether  they  understand  neeessitatem 
conoenientuB^  or  necessitatem  natura.  But  be  it  how  it  may, 
the  same  necessity  which  justifies  the  wife  in  taking  goods 
from  the  mercer,  would  equally  justify  her  in  taking  money 
from  the  usurer,  &c.:  and,  if  none  will  trust  her,  the  same  ne- 
cessity, or  a  necessity  yet  more  cogent,  may  qualify  her  to 
receive  the  rents  or  sell  the  goods  of  her  husband.  Hence, 
many  absurdities  must  ensue :  also,  their  objection  of  neces- 
sity loses  its  weight,  in  another  respect,  ^^  that  the  goods  are 
necessaries"  (and  not  *Hhat  there  was  necessity")  is  the  find** 
ing  of  the  special  verdict.  Now  necessaries  and  necessity 
are  topics  altogether  distinct,  and  therefore  their  objecting 
this  '*  ingens  telum  necessitatis^^  is  nothing  to  the  purpose. 

5thly.  To  charge  the  husband  on  the  contract  of  his  wife, 
without  his  actual  assent,  will  tend  to  subvert  the  law  of 
God  and  of  nature,  which  have  given  the  husband  power 
and  government  over  his  wife  ;  and  this  is  the  very  saying 
of  God  himself,  ^^Erga  virum  appetitus  tuus  erUj  et  ipsi 
regnaUt  in  te^  and  as  to  their  supposition,  that  wives  will 
be  starved,  our  law  does  not  presume  this,  but  the  contrary* 
For  the  law  which  preserves  such  affection  between  cousins, 
for  the  advancement  of  one  by  the  other,  that  they  shall 
not  be  suffered  to  bar  their  heirs  without  leaving  them 
other  payment,  will  presume  greater  love  and  affection 
between  husband  and  wife;  who  are  so  identical,  as  is 
laid  down  21  E.  4, 27,  that  the  obligation  of  the  husband 
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ihall,  if  extorted  by  duress  of  his  mfe,  be  void ;  and  so 
it  was  adjudged  7  Jac,  Hartwell  and  JVitherififfton's  case. 
True  it  is,  as  has  been  observed  by  those  who  have  argued 
for  the  plaintiff,  that  the  husband,  by  marriage,  decUires 
that  he  will  sustain  and  comfort  his  wife,  and  that  he  says 
be  will  endow  her  with  his  worldly  goods*  But  since  hus- 
bands are  bound,  not  by  the  law  of  God  alone,  but  by  the 
law  of  nature  also,  to  maintain  their  wives,  yet  from  this  it 
cannot  be  inferred  that  they  must  be  bound  by  their  con- 
tracts ;  since  a  father,  by  the  law  of  God  and  nature,  is 
bound  to  support  his  son,  and  S  amtra^  in  case  the  father  ia 
impoverished ;  but  no  one  can  infer  from  hence  that  one 
must  be  liable  on  the  other^s  contract 

For  authorities,  BiU  and  Lake's  case,  Hutton'^s  Rep* 
106,  is  an  authority  in  point ;  for  though  the  case  was  set- 
tled by  way  of  compromise,  yet  many  of  the  judges  delivered 
their  opinion  that  the  husband  should  not  be  liable ;  and  Bridge 
man,  Chief  Justice,  said  that  Sir  Nidi.  Payne's  case,  6  and 
7  Eliz.,  Dyer,  2346,  is  more  than  an  authority  for  them ;  for 
he  says  that  our  question  is  there  assumed  pro  canfesso,  and 
the  doubt  by  Dyer  is  solely  on  the  payment  of  the  tailor, 
sciL,  if  this  amounts  to  a  consent ;  and  therefore,  without 
this  consent  of  the  husband,  it  is  clear  that  he  shall  not  be 
liable.  Also,  they  say,  that  if  there  were  no  printed  autho- 
rities for  them,  it  is  clear  that  no  action  could  lie  in  such  a 
case,  because  there  is  no  precedent  or  authority  in  its 
fsivour,  for  the  only  case  on  which  they  on  the  other  side 
rely,  is  the  place,  11  H.  6,  SO,  6 ;  which  at  most  is  only  a 
single  opinion  obiter  by  Martin,  and  therefore  LiUktovCs 
argument  is  extremely  applicable  to  '^their  case,  sciL,  that  if 
any  such  action  could  have  been  brought,  it  would  have 
been  brought  before  that  time,  and  this  is  good  ground  for 
all  judgments  of  such  a  nature  where  the  parties  have 
another  remedy,  as  in  this  case  they  have,  as  will  be  said 
afterwards,  and  in  this  therefore  it  differs  from  the  case  of 
the  executors  before  mentioned,  for  in  that  there  was  no 
remedy  before.  Touching  authorities  founded  on  the  prac« 
tice  of  the  late  \km^,Bridgman,  C.  J.  of  the  Bench,  said,  that 
though  they  all  feel  the  greatest  reverence  for  the  learning 
and  judgment  of  those  who  established  it  (as  is  manifest  by 
the  respect  they  show  to  them  in  other  cases),  yet  with  regard 
to  acts,  in  doing  which  they  made  a  virtue   of  necessity,' 


W& 


S66  MANBY  V.   SCOTT. 

nobody  can  expect  that  they  should  be  sanctioned  longer  than 
the  necessity  continues ;  and  this  necessity,  which  sprung 
from  the  want  of  courts  where  tlie  proper  remedy  could  be 
applied,  is  now  long  removed. 

11.  That  althouffh  the  wife  cannot  bind  her  htuband  by  her 
contract,  yet  the  wife  is  not  without  a  remedy^  but,  by  tlie  com' 
mon  law,  chancery  may  order  necessaries  for  her,  or  at  any  rate, 
the  canon  law,  which  is  subordinate  io  it,  in  the  spiritual  court. 

1,  That  tbe  wife  has  a  remedy  for  necessaries  by  the 
common  law  in  chancery,  according  to  the  opinion  of  every 
one,  by  the  writ  of  ^^  supplicavit^  which  you  will  find. 
Register  89,  which  writ,  among  other  things,  orders  that 
the  husband  betii  et  honesti  tractabit  et  gubemabit,  his  wifei 
and  then  those  words,  bene  et  hanesti  tractabit^  mean  that  the 
husband  is  bound  to  provide  reasonable  estovers  for  his  wife, 
and,  among  other  remedies,  you  will  find  4  H.  S,  Ro. 
Claus.  Memb.  11,  and  8  H.  3,  Ro.,  where  the  record 
says  that  the  viscount  distrained  on  the  husband  to  niain-^ 
tain  his  wife,  and  to  give  her  reasonable  estovers;  but 
the  husband  there  had  previously  been  excommunicated  for 
his  obstinacy  in  not  maintaining  his  wife;  and  without 
hazarding  any  judgment  on  that  point,  they  all  agree  in 
favour  of  the  defendant. 

2.  If  the  husband  will  not  supply  his  wife  with  neces- 
saries, she  must  make  her  complaint  to  the  ordinary,  and 
he  may  supply  a  remedy;  and,  that  this  is  the  proper  course 
and  best  adapted  to  such  a  complaint,  is  manifest 

First.  Because  common  modesty  having  prohibited  such 
domestic  differences  between  husband  and  wife  from  being 
disclosed  before  a  jury,  before  whom  all  evidence  must  be 
given  in  public  (which  can  only  serve  to  embitter  such 
internal  quarrels,  and  to  render  them  irreconcilable,  as 
experience  too  clearly  shows),  our  law  permits  that  the 
bishop,  who  is  a  spiritual  father,  should,  with  the  gra- 
vity and  learning  becoming  his  station,  enter  into  this 
examination  of  what  is  proper,  and,  from  respect  to  his 
duty,  persuade  husband  and  wife  to  a  reconciliation; 
and  to  the  same  intent  that  the  arcana  familim  should  not 
be  made  public,  the  bishop  himself,  as  Bridgman,  C.  J., 
said,  ought  to  examine  the  matter  in  private,  taking  with 
him  his  chancellor  and  his  register,  and  if  he  finds  all  per- 
suasion to  a  reconciliation  useless,  he  must  proceed  to  sen- 
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tence,  and  this  will  be  according  to  tiie  demerit  of  the  wife,* 
and  not  according  to  the  estate  and  degree  of  her  husband, 
as  a  jury  must  proceed,  which  would  be  a  pernicious  pre- 
cedent, since  bad  women  would  have  as  g^eat  provision  as 
good  women,  when  the  default  is  on  the  part  of  the  hus« 
band.  But  in  the  spiritual  court,  such  bad  women  as  have 
violated  their  vows,  shall  have  such  provision  as  clerks  con- 
victy  Stamf.  140,  and  shall  be  fed  with  the  bread  of  afflic- 
tion and  the  water  of  adversity. 

Secondly.  Because  it  is  also  a  matter  solely  spiritual,  as  the 
husband  at  the  marriage  endows  her  with  his  worldly  goods  in 
facie  ecclesi<Bj  and  they  denied  what  was  said  on  the  other  side^ 
that  the  remedy  in  the  spiritual  court  is  only  subsequent  to 
the  separation.  For  as  the  libels  in  these  cases  are  more 
frequently  propter  samtiam^  because  the  default  in  supply- 
ing necessaries  is  MBvitia ;  yet  shall  there  not  always  be 
separation  on  that  account  But  the  husband  may  agree 
and  give  security  to  maintain  his  wife,  and  then  they  may 
cohabit ;  and  as  to  what  is  said,  that  the  ordinary  has  no 
coercive  power,  it  was  answered,  that  their  power  is  of 
greater  extent  than  any  temporal  execution,  which  can  at 
most  extend  only  to  the  body.  But  their  execution  extends 
to  the  body  and  the  soul ;  and  this,  not  only  by  reason  of 
restraint,  as  imprisonment  of  the  body,  but  also  by  means  of 
disability,  incapacitating  body  and  soul  from  their  temporal 
and  spiritual  rights,  so  as  to  disqualify  the  offender  from 
receiving  the  sacrament,  or  maintaining  an  action;  and 
therefore  it  is  not  to  be  presumed  that  the  husband  will 
continue  in  a  state  of  excommunication  and  starve  his  wife, 
more  than  it  is  to  be  supposed  that  he  will  kill  another  from 
revenge,  well  knowing  that  for  such  a  crime  he  must  be 
hanged.  So  that,  from  all  that  has  been  said,  it  appears  that 
the  canon  law  is  adequate  for  all  the  purposes  and  exigences 
of  the  case  (and  our  law,  according  to  Bunting*s  case,  pre- 
sumes that  a  fit  judgment  will  be  pronounced) ;  but  if  they 
proceed  wrongly  we  may  interfere  by  prohibition,  and  inas- 
much as  not  reasons  only  are  required  in  this  case,  our  courts 
are  not  without  precedents,  or  our  books  without  authorities 
in  point  as  precedents:  Bridgman^  C.  J.,  cited  many,  which 
he  held  in  his  hand ;  anno  1585,  the  case  of  the  Lord  Zoueh 
and  his  fVife^  and  others  who  have  sued  for  a  remedy  in  the 
spiritual  court  in  such  a  case,  and  Cro.  2,  364,  says  that  the 
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court  of  tbe  orduiary  is  the  proper  court  for  the  allowance 
of  alimony,  Co.  12,  oO. 

III.  T^at  if  the  wife  buy  anything^  and  it  is  found  by  tpe- 
cial  verdict  that  this  was  consumed  in  the  housAoU,  even  then 
the  huAand  shall  not  be  liable  for  it.  But  this  may  be  good 
evidence  on  which  the  jury  may  find  that  the  huAand  ^*  as- 
sumpsit," though  it  is  certainly  not  conclusive. 

1.  The  first  part  of  the  resolution,  viz.,  that  the  husband 
shall  not  be  liable  without  his  actual  assent ;  the  employ* 
ment  of  the  goods  for  the  benefit  of  the  household,  not- 
withstanding, is  expressly  fortified  by  84  Ed.  1,  Fits.  Dett 
168.  In  Dett,  the  event  was  that  the  wife  of  the  defend*^ 
ant  bought  from  tbe  plaintiff  ten  quarters  of  wheat,  whidt 
were  employed  in  the  service  of  the  defendant,  and  it  was 
adjudged  that  the  defendant  should  not  be  held  liable,  and 
such  is  the  conclusion  of  the  case,  21  Hen.  7,  406.  If  my 
wife  purchase  goods  for  the  maintenance  of  my  household, 
this  is  good  evidence  for  the  jury  to  have  found  that  the 
husband  undertook,  but  not  binding  evidence.  If  the  fac- 
tor or  servant  buy  goods,  and  they  come  to  the  use  of  the 
master,  the  master  shall  be  liable  for  them,  6  Eliz. ;  Dyer, 
2806;  Doctor  and  Student,  187,  188;  and  presumptive 
evidence  shall  weigh  more  in  the  case  of  a  wife  than  of 
a  servant:  and  therefore  they  said  that  if  the  husband  is 
beyond  sea  in  any  voyage,  and  during  his  absence  the  wife 
purchase  provisions  or  other  things  which  are  necessaries 
for  her,  this  is  good  evidence  on  which  a  jury  may  find  that 
the  husband  assumpsit^  and  to  that  effect  should  the  judge 
direct  tliem,  for  it  is  good  evidence  to  presume  diat  die 
husband  has  at  all  times  undertaken  to  pay  for  necessaries. 
Therefore  it  was  said  that  if  the  wife  be  absent  from  her 
husband  and  the  husband  refuse  to  cohabit  with  her,  and  she 
purchase  necessaries,  this  is  good  evidence,  &c. 

But  such  evidence  as  has  been  stated  above  is  not  binding 
and  conclusive,  but  merely  presumptive  evidence;  and  for 
tliis  the  Chancellor  ofOxford^s  case,  10  Co.  was  cited,  when 
in  trover  and  conversion  it  was  agreed,  that  request  and 
denial  is  good  evidence  for  the  jury  to  find  for  the  pldntiff; 
but  being  found  specially,  the  court  cannot,  therefore,  give 
judgment  for  the  plaintiff,  and  therefore,  in  this  case,  the 
jury  having  found  the  matter  specially,  the  conrt  cannot 
give  judgment  against  the  husband;  for,  that  the  goods 
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were  necessaries,  and  that  they  were  employed,  is  but 
matter  of  evidence,  on  which  the  jury  should  have  pro* 
ceeded  to  have  ascertained  the  iact,  whether  the  husband 
undertook  or  not,  which  is  not  the  province  of  the  judge, 
for  ad  qmestianem  Jacti  non  respondent  judkeg.  Also  the 
husband  might  have  rebutted  such  presumptive  evidence  by 
other  proofs,  as  that  he  gave  his  wife  ready  money  to  make 
purchases,  &c 

IV.  JTiat  admittiTig  the  husband  to  be  by  law  liable  in 
assumpsit^  yet^  if  he  especially  prohibit  particular  persons 
from  trusting  the  wife,  the  husband  shall  not  be  liable^  in 
spite  of  his  prohibition.  They  all  agree  that  a  general 
prohibition  that  no  one  should  trust  his  wife  (supposing  the 
husband  legally  liable  in  assumpsit)  shall  be  void ;  and  it 
was  assimilated  to  the  case  where  feoffment  in  fee  is  made 
on  condition  that  the  feoffee  shall  not  infeoff  any  one,  it  is 
void.  But,  if  it  were  upon  condition  that  he  should  not 
infeoff  J.  S»  or  T.  N.,  this  is  good,  and  to  this  purpose  is 
12  E.  4s  18,  &  21  £.  4,  48  a.  If  the  king  grante  to  any 
one  a  discharge  from  service  as  a  juryman,  it  is  good ;  but 
if  he  grant  that  the  whole  district  (pais)  shall  be  discharged 
from  this  service,  it  is  bad,  since  by  this  means  would  ensue 
a  failure  of  justice;  and  it  seems  that  our  case  will  not  differ 
from  the  case  of  a  servant,  which,  although  he  may  have  a 
general  authority  to  purchase  goods,  may  yet  be  restrained 
from  purchasing  things  of  certain  persons  in  particular*  Nor 
is  this  an  injury  to  the  mercer;  for  the  prohibition  serves 
to  give  him  notice  that  the  purchaser  is  a  married  woman, 
and  if  after  that  he  will  trust  her,  it  is  at  his  peril.  But 
Bridffman,  Chief  Justice  of  C.  P.,  differed  from  many  in 
this  pointy  for  he  said  that,  supposing  it  admitted  that  the 
husband  shall  be  liable  in  assumpsit  on  the  contract  of  his 
wife,  then  no  person  could  be  restrained  from  selling  to  the 
wife  by  any  prohibition  of  the  husband,  since  the  power  the 
wife  would  have,  as  must  be  allowed,  would  be  her  inherit- 
ance, and  uncontrollable ;  besides,  it  must  be  agreed  that 
the  general  prohibition  of  the  husband  is  void,  because 
by  this  the  wife  will  be  without  relief;  and  such  par-^ 
ticular  prohibition  may  have  the  effect  of  a  general  pro- 
hibition, if  the  husband  choose  particularly  to  prohibit  every 
one  in  the  country  to  whom  his  wife  can  by  any  possibility 
have  accesSf  and  therefore  he  agreed  in  this  point  with. 
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those  who  had  argued  for  the  plaintiflb ;  and,  on  the  odie^ 
hand,  supposing  the  law  to  be  such  as  the  defendant 
pleaded,  that  the  husband  is  not  liable  in  cMumpsit  for  his 
wife^'s  contract,  then  is  the  prohibition  idle  and  nothing  to 
the  purpose,  inasmuch  as  the  law  forbids  any  one  to  give 
her  credit,  and  so  qudcunque  vid  datd,  this  prohibition  is 
immaterial. 

V.  Thaty  admitting  that  htubands  are  legaJh/  Kable  in 
assumpsit^/or  necessaries^  the  finding  of  the  jury  that  the  goods 
in  question  are  necessaries  suitable  to  the  degree  of  the  husband^ 
is  not  good  ; — for  the  law  wills  that  wives  should  be  main- 
tained in  a  manner  suitable,  not  to  the  degree,  but  to 
the  estate  of  their  husbands,  and  it  is  not  reasonable  that 
the  wife  of  a  poor  knight  of  200/.  a  year  shall  be  arrayed 
in  the  same  expensive  manner  as  the  wife  of  a  knight 
of  2,000/.  per  annum ;  and  therefore,  under  the  circum- 
stances of  this  case,  it  is  altogether  impossible  that  judg- 
ment should  be  given  for  the  plaintiff.  For  the  jury 
ought  to  have  found  that  the  goods  were  necessaries  suit* 
able  to  the  estate  and  degree  of  the  husband,  or  that  they 
were  necessaries  generally. 

And,  after  considerable  discussion,  judgment  was  prayed 
for  the  defendant  in  the  King's  Bench,  and  given  accord- 
ingly. Also  the  judges  who  pronounced  in  favour  of  the 
defendant,  resolved  in  their  argument — 

1.  That  when  wives  are  allowed  by  their  husbands  to  be 
housekeepers,  and  are  in  the  habit  of  purchasing  goods  for 
the  household  without  ready  money,  in  this  case  the  hus- 
band is  liable,  and  to  this  purpose  is  14  Hen.  7,  Fitz.  Dett. 
160.  If  I  command  my  wife  to  purchase  goods,  and  she 
purchase  them,  I  shall  be  liable  for  them ;  and  so  it  was 
agreed,  21  Hen.  7,406;  and  so  is  the  constant  practice, 
and  it  has  always  been  allowed ;  for  in  this  case  the  wife  is 
as  a  servant,  and  therefore  if  the  wife  is  in  the  habit  of 
buying  goods  for  ready  money,  and  the  husband  empowers 
her  so  to  act,  and  after  he  has  so  empowered  her,  counter- 
mands her  authority,  and  in  such  a  case  the  wife  buys  goods 
which  are  employed  for  the  service  of  the  housdold,  yet 
shall  not  the  husband  be  liable  for  them.  For  it  is  not  the 
employment  of  the  wife,  but  the  assent  of  the  husband, 
which  is  the  foundation  of  the  action;  and  this  appears  from 
the  cases  above  cited,  and  from  Br.  Contract,  40. 
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2.  It  was  resolved,  that  if  any  one  deliver  goods  to  a 
married  woman,  whether  under  colour  of  contract  or  other- 
wise, he  cannot  charge  the  husband  in  any  action  whatever 
for  their  price;  for  if  in  such  case  the  husband  may  be 
charged  for  all  the  goods  which  the  wife  took  in  trover  and 
conversion  (as  Twisden's^  Justice,  opinion  is),  it  would  be 
useless  to  consider  how  husbands  may  be  compelled  to  sup* 
port  their  wives ;  for  in  this  way  every  wife  may  be  her 
own  carver,  to  take  and  to  dispose  of  as  great  a  quantity  of 
goods  as  she  thinks  proper.  But  our  books  are  not  without 
authorities  on  this  point,  a^  appears  by  the  cases  of  the 
Frires  Moneurs^  11  H.  4,  31,  where  the  case  is  that  they 
take  an  infant  and  put  dotlies  upon  him,  and  the  father  of 
the  infant  gains  possession  of  him  again  clad  in  their  habili- 
ments, and  it  was  then  held  that  the  father  should  have  the 
apparel  in  which  the  infant  was  clad  ;  for  now,  by  putting 
them  on  the  back  of  the  infant,  the  property  was  in  him, 
and  therefore  the  guardian  of  the  friars  could  not  recover; 
and  Hawk,  C.  J.,  said :  If  an  adulterer  take  the  wife  of 
another,  and  clothe  her  well  in  new  robes,  that  the  husband 
may  retake  the  wife  in  her  new  robes.  So  if  robes  be  put 
on  an  image,  the  property  is  in  tlie  church;  and  they 
declared  also  that  the  law  was  that  if  any  one  should  deliver 
goods  to  an  infant  by  contract,  knowing  that  he  was  an 
infant,  the  infant  shall  not  be  li^tble  in  trover  and  conversion 
for  them.  For  in  this  way  all  the  infants  in  England  would 
be  ruined ;  and  they  remembered  that  it  was  doubted  whe- 
ther trover  and  conversion  would  lie  against  a  bailiff,  as  in 
11  Jac.,  Mo.  Rep.  841,  where  it  was  resolved  in  the  affirm- 
ative. But  if  the  goods  be  delivered  to  the  wife,  not  know- 
ing that  she  was  married,  or  to  the  infant,  not  knowing  that 
he  was  an  infant,  it  shall  be  otherwise. 

8.  It  was  resolved  by  some  of  the  justices  that  if  the  wife 
will  not  cohabit  with  her  husband,  but  during  the  time  of 
her  voluntary  departure  purchases  provisions  and  clothes 
for  herself,  and  it  is  given  in  evidence  to  the  jury  that  these 
were  necessaries  suited  to  the  estate  and  degree  of  her  hus- 
band, yet  is  this  not  sufficient  evidence  to  warrant  a  finding 
by  the  jury  in  assumpsit  against  the  husband,  and  therefore 
it  was  said,  and  not  denied,  that  there  is  a  difference  for 
this  purpose  between  wives  that  are  willing  to  cohabit  with 
their  husbands,  and  those  that  spontaneously  depart  from 
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them ;  and  this  appears  by  Magna  Charta,  which  provides 
that  wives  shall  have  their  quarantine  after  the  death  of  their 
husbands,  but  nevertheless  if  they  choose  to  depart  from  the 
mansion  house  during  any  part  of  the  said  forty  days,  they 
shall  not  have  ettaveria  de  cammuni  during  that  time ;  and  a 
case  between  WaUer  v.  Hanger^  12  Jac,  Banc.  Reg.,  was 
cited,  where  the  king  granted  to  the  citizens  of  London  to  be 
free  of  prisage ;  and  J.  S.,  one  of  the  citizens,  who  was  owner 
of  a  ship  fraught  with  wine,  was  disfranchised  before  its 
arrival,  J.  S.  shall  pay  prisage,  for  he  was  discharged  solely 
as  a  citizen,  and  therefore,  being  disfirandiised,  he  loses  his 
privilege.  So  it  was  said  that  the  law  presumes  that  the  hus- 
band will  furnish  necessaries  for  his  wife  so  long  as  she  is 
a  member  of  his  family,  and  that  he  undertakes  to  pay  for 
such  necessaries.  But  when  the  wife  voluntarily  abandons 
and  relinquishes  her  family,  by  this  conduct  she  renders 
herself  incapable  of  enjoying  the  before-mentioned  priri- 
lege,  and  places  herself  vrithout  the  pale  of  her  husband's 
maintenance ;  and  therefore  it  shall  not  be  presumed  that 
the  husband  has  entered  into  such  an  assumpsit  in  that 


[/ft  order  to  show  in  what  manner  the  doctrine  established  by  the  pHnei* 
pal  case  of  Manby  v.  Scott  has  beenfittowed  up  in  later  times^  the  modem 
cases  of  Montague  v.  Benedict,  and  Seaton  v.  Benedict,  which  are  per- 
haps ihe  cases  most  frequently  referred  to  on  this  subject^  are  here  inserted^] 


MONTAGUE  f>.  BENEDICT. 


HILARY. S  4-  6  GEO,  4.  K,  B. 
[reported  3  b.  &  c.  631.] 

In  assumpsit  for  goods  sold^  it  appeared  that  the  plaintiffy  a 
jewellery  in  the  course  of  two  months^  delivered  articles  of 
jewelry  to  the  wife  of  the  defendant^  amounting  in  value  to 
83/.  It  appeared  tliat  the  defendant  was  a  certificated  spe- 
cial pleader^  and  lived  in  a  ready  furnished  housCy  of  which 
the  annual  rent  was  200Z. ;  that  he  kept  no  man-servant ; 
that  his  wife's  fortune  upon  her  marriage  was  less  than  4000L; 
that  she  had,  at  the  time  of  her  marriage,  jewelry  suitable  to 
her  condition  ;  and  that  she  had  never  worn,  in  her  husband* s 
presence,  any  articles  furnished  lier  by  the  plaintiff.  It 
appeared  also  that  the  plaintiff,  when  he  went  to  the  defend' 
anfs  house  to  ask  for  payment,  always  inquired  for  the  wife, 
and  not  for  the  defendant :  Held,  that  the  goods  so  furnished 
were  not  necessaries,  and  that,  as  there  was  no  evidence  to  go 
to  the  jury  of  any  assent  of  the  husband  to  the  contract  made 
by  his  wife,  the  action  could  not  be  maintained. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  general 
issue.  At  the  trial,  before  Abbott,  C.  J.,  at  the  Middlesex 
sittings,  after  Trinity  Term,  1824,  it  appeared  that  the 
plaintiiFwas  a  working  jeweller,  and  the  defendant  a  special 
pleader  in  considerable  practice.  The  plaintiff,  between 
the  ^Oth  October  and  the  14th  of  December,  1823,  had 
delivered  to  the  wife  of  tlie  defendant,  at  his  house  iu 
Guildford-street,  different  articles  of  jewelry,  amounting  in 
the  whole  to  the  sum  of  837.,  and  had  received  from  her  on 
account  347.  These  things  were  usually  delivered  about 
twelve  o'^clock  in  the  day,  and  plaintiff  never  saw  any 
person  but  the  defendant's  wife.  Upon  these  facts  being 
proved,  the  defendant's  counsel  contended  that  the  plaintiff 
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ought  to  be  nonsuited,  because  tliere  was  no  evidence  to 

show  that  the  husband  had  any  knowledge  that  the  goods 

Iiad  been  delivered  to  his  wife,  and,  consequently,  no  evi- 

(a)  3CaiDpK22.   dence  of  his  assent  to  the  purchase,  and  Metcalfe  v.  Shaw  (a), 

120.    ""^  Waithman  v.  IVahefield  (b)^  Bentley  v.  Griffin  (c),  were  cited. 

(c)  6  Twint.        The  Lord  Chief  Justice  thought  it  a  question  for  the  jury, 

w^hether  the  articles  had  been  supplied  with  the  assent  of 
the  husband.  The  defendant  proved  that  he  was  married 
in  September,  1817,  and  that  the  fortune  of  his  wife  was 
less  than  40002.,  and  that  she  received,  by  virtue  of  her 
marriage-settlement,  for  her  exclusive  use,  a  sum  of  60/. 
annually;  that  they  inhabited  a  ready- furnished  house  in 
Guildford-street,  at  the  rent  of  200/.  a  year;  that  the 
furniture  of  it  was  not  new  or  expensive,  some  of  it  indeed 
being  very  shabby ;  that  the  defendant  kept  no  roan- 
servant;  that  his  wife,  before  October,  1823,  had  jewelry 
suitable  to  her  condition,  and  that  she  had  never,  in  her 
husband  s  presence,  worn  any  of  the  articles  furnished  by 
the  plaintiff.  The  defendant  usually  left  his  house  and 
went  to  his  chambers  about  ten  o^clock  in  the  morning,  and 
did  not  return  before  five  in  the  evening.  When  the  plain- 
tiff or  his  servant  called  at  the  defendants  house,  they 
always  asked  for  his  wife,  and  not  for  him  ;  and  upon  one 
occasion,  when  the  clerk  called  in  March,  and  stated  to  the 
female  servant  who  opened  the  door,  that  he  called  for  the 
purpose  of  getting  settled  a  bill  for  jewelry  to  the  amount 
of  80il,  the  servant  expressed  her  surprise  that  the  plaintiff 
had  trusted  her  mistress  for  such  a  sum,  and  said  she  was 
sure  that  her  master  knew  nothing  of  it,  and  she  swore  that 
the  clerk  replied,  **  his  master  was  aware  of  that."  This, 
however,  was  denied  by  the  clerk.  The  Lord  Chief  Justice 
'  told  the  jury,  that  a  husband  was  not  liable  for  goods  sup- 
plied to  his  wife,  unless  he  gave  her  an  express  or  implied 
authority  to  purchase.  In  considering  the  question  of 
authority,  the  estate  and  degree  of  the  parties  was  a  fit 
subject  for  consideration,  and  so  also  was  the  nature  of  the 
articles.  There  were  some  things  which  it  might  and 
must  always  be  presumed  the  wife  had  authority  to  buy, 
such  as  provisions  for  the  daily  use  of  the  family  over  which 
she  presided  ;  but  in  this  case  the  articles  were  not  neces- 
sary to  any  one ;  the  proof  was,  that  the  husband  never 
saw  them,  and  the  jury  were  to  say,  under  these  circum- 
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Stances,  whether  the  wife  of  the  defendant  had  any  authority 
from  him  to  make  a  coiftract  for  the  articles  in  question. 
The  jury  found  for  the  plaintiff  to  the  amount  of  his  bill. 
A  rule  nisi  had  been  obtained  for  a  nonsuit,  on  the  ground 
that  there  was  no  evidence  to  be  left  to  the  jury  of  the 
husband^s  assent  to  the  contract ;  or  for  a  new  Uisi,  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 

Piatt  showed  cause.  It  was  a  question  for  the  jury,  upon 
the  evidence,  whether  the  articles  provided  for  the  wife  of 
the  defendant  were  necessaries  suitable  to  the  degree  and 
estate  of  the  husband.  The  latter  is  responsible  in  respect  of 
the  contracts  made  by  the  wife,  for  goods  suitable  to  that  con- 
dition which  he  suffers  her  to  hold  herself  out  to  the  world. 
It  is  not  necessary  to  show  an  ei^press  assent  of  the  husband' 
to  the  contract,  or  that  the  articles  provided  were  worn  in 
his  presence.  If  they  were  conformable  to  the  apparent 
condition  of  the  husband,  his  assent  is  to  be  presumed. 
Here  there  was  abundant  evidence  to  go  to  the  jury,  that 
the  things  provided  were  necessaries  suitable  to  the  degree 
of  the  husband,  for  it  appeared  that  he  lived  in  a  ready, 
furnished  house,  the  rent  of  which  was  2001,  per  annum, 
and  that  his  wife  had  originally  a  fortune  of  4000/.,  and  if 
they  were  necessaries  suitable  to  the  degree  of  the  husband, 
then  cohabitation  was  evidence  of  his  assent  to  the  contract 
made  by  his  wife.     He  cited  Morton  v.  Whithy  (a).  (a)  Skinner, 

Scarlett  and  Gurney^  contra.  It  appeared  upon  the  trial 
that  the  plaintiff,  in  the  course  of  two  months,  had  delivered 
to  the  defendant's  wife  articles  of  jewelry  amounting  to 
83/.,  and  that  before  that  time  she  had  articles  of  that  de- 
scription suitable  to  her  degree.  The  things  provided  by 
the  plaintiff,  therefore,  were  not  necessaries.  There  was 
no  evidence  of  any  assent  (express  or  implied)  of  the 
husband,  to  the  purchase  made  by  the  wife.  Cohabitation 
is  only  primA  facie  evidence  of  such  assent,  and  here  it  was 
rebutted  by  the  evidence  given  on  the  part  of  the  de- 
fendant. 

Bayley^  J. — It  seems  to  me,  that  in  this  case  there  was 
no  evidence  to  go  to  a  jury  to  entitle  the  plaintiff  to  a  ver- 
dict I  take  the  rule  of  the  law  to  be  this  :  if  a  man,  with- 
out any  justifiable  cause,  turns  away  his  wife,  he  is  bound 
by  any  contract  she  make?,  for  necessaries  suitable  to  her 
degree  and  estate.     If  the  husband  and  wife  live  together, 
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and  the  husband  will  not  supply  her  with  necessaries,  or 
the  means  of  obtaining  them,  then,  although  she  has  her 
remedy  in  the  Ecclesiastical  Court,  yet  she  is  still  at 
liberty  to  pledge  the  credit  of  her  husband  for  what  is 
strictly  necessary  for  her  own  support  But  whenever 
the  husband  and  wife  are  living  together,  and  he  pro- 
vides her  with  necessaries,  the  husband  is  not  bound  by 
contracts  of  the  wife,  except  where  there  is  reasonable  evi- 
dence to  show,  that  the  wife  has  made  the  contract  with  his 
(a)  Ld.  Raym.  asscnt ;  Etheritiffton  v.  Parrott  (a).  Cohabitation  is  pre- 
^^^^-  sumptive  evidence  of  the  assent  of  the  husband,  but  it  may 

be  rebutted  by  contrary  evidence ;  and  when  such  assent  is 
proved,  the  wife  is  the  agent  of  the  husband  duly  autho- 
rised.    Then  the  question  is,  was  there  any  evidence  in 
this  case  to  warrant  my  Lord  Chief  Justice  in  submitting, 
as  a  question  for  the  consideration  of  the  jury,  whether  the 
wife  had  the  authority  of  the  husband  to  make  this  purchase  ? 
It  appears,  that  the  wife  had  originally  a  fortune  under 
40007. ;  that  would  yield  an  income  less  than  200Z.  per 
annum.     There  was  no  evidence  on  the  part  of  tlie  plaintiff 
to  show  that  she  had  a  fortune  even  to  that  extent;  that 
fact  appeared  afterwards  upon  the  defendant's  evidence. 
Then  is  it  to  be  presumed,  that  a  husband  working  hard 
for  the  maintenance  of  himself  and  family,  keeping  no  man- 
servant,  and   living  in  a   house   badly  furnished,  would 
authorise  his  wife  to  lay  out,  in  the  course  of  six  weeks, 
half  of  her  yearly  income  in  trinkets  ?     If  the  tradesman 
in  this  case  had  exercised  a  sound  judgment,  he  must  have 
perceived  that  this  money  would  have  been  much  better 
laid  out  in  furniture  for  the  house,  than  in  decking  the  plain- 
tiff's wife  with  useless  ornaments,  which  would  so  ill  corre- 
spond with  the  furniture  in  the  house.  I  think,  at  all  events, 
there  was  gross  negligence  on  the  part  of  the  plaintiff,  if  he 
ever  intended  to  make  the  husband  responsible.    If  a  trades-  ' 
man  is  about  to  trust  a  married  woman  for  what  are  not 
necessaries,  and  to  an  extent  beyond  what  her  station  in 
life  requires,  he  ought,  in  common  prudence,  to  inquire  of 
the  husband  if  she  has  his  consent  for  the  order  she  is 
giving ;  and  if  he  had  so  inquired  in  this  case,  it  is  not 
improbable  that  the  husband  might  have  told  him  not  to 
trust  her.     But  no  such  inquiry  was  made  ;  on  the  con- 
trary, the  plaintiff  always  inquired  for  the  wife,  and  that  is 
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•trong  evidence  to  show  that  she  was  the  person  trusted^ 
and  not  the  husband.  On  the  whole,  I  think  that  the 
plaintiff  did  not  make  out,  by  reasonable  evidence,  that  the 
wife  had  any  authority  to  make  the  purchase  in  question. 

Holroydj  J.— I  think  the  plaintiff  ought  to  have  been 
nonsuited.     If  the  plaintiff  had  made  a  claim  in  respect  of 
necessaries  provided  for  the  defendants  wife,  the  case  would 
have  stood  upon  a  very  different  ground ;  but  I  think,  upon 
the  evidence,  it  appeared  that  the  things  provided  were  not 
necessaries.      They  consisted  of  articles  of  jewelry,  and 
the  wife  had,  upon  her  marriage,  been  supplied  with  a 
sufficiency  of  such  things,  considering  her  situation  in  life. 
Undoubtedly  the  husband  is  liable  for  necessaries  provided 
for  his  wife,  where  he  neglects  to  provide  them  himself. 
If,  however,  there  be  no  necessity  for  the  articles  provided, 
the  tradesman  will  not  be  entitled  to  recover  their  value, 
unless  be  can  show  an  express  or  implied  assent  of  the 
husband  to  the  contract  made  by  the  wife.  Where  a  trades- 
man takes  no  pains   to  ascertain  whether  the   necessity 
exists  or  not,  he  supplies  the  articles  at  his  own  peril ;  and 
if  it  turn  out  that  the  necessity  does  not  exist,  the  husband 
is  not  responsible  for  what  may  be  furnished  to  his  wife 
without  his  knowledge.      Where  a  tradesman   provides 
articles  for  a  person  whom  he  knows  to  be  a  married  woman, 
it  is  his  duty,  if  he  wishes  to  make  the  husband  responsible, 
to  inquire  if  she  has  her  husband'^s  authority  or  not;  for 
where  he  chooses  to  trust  her,  in  the  expectation  that  she 
will  pay,  he  must  take  the  consequence  if  she  does  not.     If 
it  turn  out  that  she  did  act  under   the  authority  of  her 
husband,  when  she  gave  the  orders,  he  will  be  liable,  but 
otherwise  he  will  not.    If  we  were  to  hold  that  he  would,  no 
man  in  any  case  would  be  safe,  if  the  wife  chose  to  say  that 
she  had  the  authority  of  her  husband.  I  think  that  the  burden 
of  the  proof  of  tlie  assent  of  the  husband  lies  on  the  party 
who  provided  the  goods,  and  who  acted  upon  the  supposed 
authority.     In  this  case,  it  appears  to  me  that  the  proof 
was  to  the  contrary,  and  that  it  negatived  all  presumption 
of  assent  on  the  part  of  the  husband.     I  think,  therefore, 
that  the  plaintiff  did  not  make  out  a  case  to  entitle  him  to 
recover. 

Littkdale^  J. — I  agree  in  tliinking  that  a  nonsuit  must 
be  entered.     The  husband  is  not  liable  in  respect  of  a  con- 


278  MONTAGUE   V.    BENEDICT. 

tract  made  by  his  wife  without  bis  assent  to  it,  and  a  party 
seeking  to  charge  him  in  respect  of  such  a  contract,  is  bound 
either  to  prove  an  express  assent  on  his  part,  or  circum- 
stances from  which  such  assent  is  to  be  implied.  Then, 
was  there  any  express  assent  in  this  case  ?  So  far  from  that, 
it  appears  that  no  application  was  made  to  the  defendant  for 
several  months  after  the  articles  had  been  delivered;  but 
the  plaintiff  always  called  v^hen  he  knew  the  defendant  was 
from  home,  and  always  asked  for  the  wife.  There  was, 
therefore,  no  express  assent  of  the  husband.  Then,  can  we 
say  that  there  was  any  implied  assent?  There  are  many 
cases  in  which  the  assent  of  the  husband  may  be  presumed. 
In  Comyn's  Digest,  tit.  Barm  and  Feme^  (Q.)  it  is  laid 
down,  that  if  the  wife  trades  in  goods,  and  buys  for  her 
trade  when  she  cohabits  with  her  husband,  his  assent  is  to 
be  presumed ;  and  if  a  wife  buy  iiecessary  apparel  for 
herself,  the  assent  of  the  husband  shall  generally  be  in- 
tended. But  here  the  apparel  provided  consists  of  articles 
of  ornament  of  considerable  value.  It  does  not  appear, 
considering  the  defendant's  occupation,  and  his  wife's 
fortune,  that  articles  of  jewelry  to  that  amount  can  be  con- 
sidered as  necessary  apparel,  and  one  reason  is,  because  the 
wife  had  articles  of  that  description  provided  for  her  when 
she  married,  and  there  is  no  evidence  to  show  that  the 
husband  ever  saw  the  wife  wearing  these  articles,  and  if  he 
did  not,  then  there  is  nothing  to  show  any  implied  assent. 

Abbott,  C.  J. — I  entirely  agree  with  the  opinion  which 
has  been  delivered  by  my  learned  brothers,  and  I  think  the 
rule  for  a  nonsuit  ought  to  be  made  absolute.  If  this 
decision  should  have  the  effect  of  introducing  somewhat 
more  caution  into  the  conduct  of  those  who  are  to  obtain 
their  living  by  selling  their  goods  and  wares,  it  will  be 
most  beneficial.  It  will  occasionally  be  beneficial  to  in- 
fants, to  fathers,  to  husbands,  and  to  friends.  It  will 
also  be  beneficial  to  those  who  have  goods  to  sell;  for 
the  experience  we  have  in  courts  of  justice  leads  us  to 
know,  that  persons  who  trade  without  due  caution  often 
find  their  hopes  deceived:  they  find  in  the  result  that 
they  have  parted  with  goods  for  which  they  never  can 
obtain  the  money.     The  rule  must  be  made  absolute. 

Rule  absolute  for  a  nonsuit. 
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TRINITY.--9  GEO.  4.  C,  P. 

[rBPORTID   5  BINOH.  28.] 

A  husband,  who  supplies  his  wife  with  necessaries  in  her 
degree^  is  not  liable  for  debts  contracted  by  her  without  his 
previous  authority  or  subsequent  sanction. 

Assumpsit  for  goods  sold  and  delivered.  The  defend- 
ant pleaded  the  general  issue,  except  as  to  10/.,  which  he 
tendered  and  paid  into  court. 

By  a  bill  of  particulars,  it  appeared  that  the  plaintiflTs 
demand  amounted  to  28/.  5^.  6^.,  for  kid  gloves,  ribands, 
muslins,  lace,  silks,  and  silk  stockings,  thirteen  pair  of 
which,  of  a  very  expensive  description,  were  charged  for, 
as  being  delivered  on  one  day. 

At  the  trial  before  Burrougli^  J.,  Middlesex  sittings  after 
Hilary  term  last,  it  appeared  that  the  defendant,  a  gentle- 
man in  the  profession  of  the  law,  was,  at  the  time  when  the 
plaintiff  furnished  the  goods,  living  with  his  wife  at  Twick- 
enham, and  had  supplied  her  wardrobe  well  with  all  neces* 
sary  articles ;  that  the  plaintiff,  a  tradesman  at  Richmond, 
had,  without  tlie  defendant's  knowledge,  furnished  the 
defendant's  wife  with  the  articles  for  which  this  action  was 
brought,  the  greater  part  of  which  were  delivered  to  her  in 
the  plaintiff^s  shop,  and  the  remainder  into  her  own  hand 
at  the  defendant's  door. 

It  did  not  appear  that  the  defendant  had  seen  her  wear 
any  of  them,  except,  perhaps,  the  gloves  and  some  of  the 
silk  stockings,  the  price  of  which  did  not  amount  to  10/. 

On  behalf  of  the  defendant  it  was  contended,  that  these 
articles  were  not  necessary  for  the  wife  of  a  person  in  his 
degree ;  that  no  actual  authority  for  them  had  been  proved: 
and  that  an  authority  could  not  be  implied  for  the  purchase 
of  any  thing  but  necessaries. 
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The  learned  judge  told  the  jury  he  should  have  been  of 
this  opinion,  but  for  the  plea  of  tender ;  that  plea  admitted 
that  the  wife  had  authority  to  purchase  some  of  the  articles ; 
and  as  it  was  not  stated  in  respect  of  which  of  them  the  tender 
had  been  made,  it  must  be  taken  to  apply  to  all,  admitting 
the  authority  to  purchase  them  all,  and  contesting  only  the 
price  at  which  they  were  charged. 

A  verdict,  therefore,  was  taken  for  the  plaintiff  for 
18/.  6s.  6J.,  with  leave  for  the  defendant  to  move  to  set  it 
aside,  if  the  learned  judge  should  be  thought  to  have  given 
an  effect  to  the  tender  which  it  ought  not  to  have. 

Wilde,  Serjt.  accordingly  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  goods  furnished  were  not 
necessaries,  and  that  no  authority  could  be  implied  from 
the  tender  except  an  authority  to  purchase  goods  to  the 
extent  of  10/. 

Taddy^  Serjt.  shewed  cause.  The  finding  of  the  jury 
decides  that  the  articles  in  question  were  necessaries  in  the 
defendant's  station ;  and  his  authority  for  the  purchase  of 
them  must  be  implied  from  the  tender.  The  tender  admits 
the  existence  and  validity  of  the  contract  made  by  the  wife; 
and  as  it  does  not  distinguish  any  particular  articles  in  re- 
spect of  which  the  money  has  been  paid  into  court,  it  must 
be  taken  that  the  only  matter  in  dispute  is  the  amount  of 
(a)  3  B.  &  P.     the   price.     In  Bennett  v.  Francis  (a),   where  a  defendant 

who  had  possessed  himself  of  goods  belonging  to  the  plain- 
tiff, and  had  sold  part  and  kept  the  residue  in  specie,  paid 
money  into  court  generally  upon  a  declaration  containing 
a  count  for  goods  sold  and  delivered,  it  was  held,  he  admit- 
ted the  transaction  to  have  been  converted  into  a  contract 
(6)  3  B.  &  C.     In  Montague  v.  Benedict  (6),  where  the  husband  was  held 
'      '  not  liable,  the  articles  were  not  necessaries  ;  and  in  Holt  v. 
252*  ®'  *  ^'     Brien  (c),  and  Bartley  v.  Griffin  (rf),  the  credit  was  given 
{d)b  Taunt.       to  the  wifc.      If  this  were  the  case  of  any  other  agent,  as 
'^^^'  of  a  servant,  no  doubt  could  be  raised,  after  the  tender,  of 

the  validity  of  the  contract. 

Wilde. — The  tender  does  not  admit  a  contract  beyond 
(«)  1  T.R.464.  the  amount  of  the  sum  paid  into  court;  Cox  v.  Parry  (e)  ; 

nor  that  the  goods  sold  were  the  property  of  the  plaintiff; 
(/)  2  Campb.     Blackbume  v.  Schoales  (f)  ;  and  will  not  render  the  defend- 

ant  liable  if  he  would  not  be  so  upon  the  facts  of  the  case : 
as  to  which,  the  wife  must  have  an  authority  like  any  other 
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agent  If  she  be  not  supplied  with  necessaries  by  her  hus- 
band, there  is  an  implied  authority  to  contract  for  them ; 
but  if  she  be  adequately  supplied,  an  express  authority 
must  be  shewn.  The  principle  has  been  clearly  laid  down 
in  Montague  v.  Benedict  Holroyd^  J.,  says,  "  The  hus- 
band is  liable  for  necessaries  provided  for  his  wife,  where 
he  neglects  to  provide  them  himself.  If,  however,  there 
be  no  necessity  for  the  articles  provided,  the  tradesman  will 
not  be  entitled  to  recover  their  value,  unless  he  can  shew 
an  express  or  implied  assent  of  the  husband  to  the  contract 
made  by  the  wife."  And  in  Etherington  v.  Parrott  (a)  it  (a)  i  Solk.  lis. 
was  holden  that  the  husband  was  not  liable  where  his  wife 
took  up  goods  and  pawned  them. 

Best^  C.  J. — I  think  there  ought  to  be  a  new  trial  in  this 
case.  The  learned  Judge  left  the  point  correctly  to  the 
jury,  but  gave  too  much  effect  to  the  payment  of  money 
into  court  Independently  of  that,  the  defendant,  in  point 
of  law,  was  entitled  to  a  verdict  A  husband  is  only  liable 
for  debts  contracted  by  his  wife  on  the  assumption  that  she 
acts  as  his  agent.  If  he  omits  to  furnish  her  with  neces- 
saries, he  makes  her  impliedly  his  agent  to  purchase 
them.  If  he  supplies  her  properly,  she  is  not  his  agent 
for  the  purchase  of  an  article,  unless  he  see  her  wear  it 
without  disapprobation.  In  the  present  case  the  hus- 
band furnished  his  wife  with  all  necessary  apparel,  and 
he  was  ignorant  that  sbe  dealt  with  the  plaintiff.  No  arti- 
cle was  delivered  in  his  presence,  nor  was  there  distinct 
proof  that  any  had  been  worn.  If,  therefore,  money  had 
not  been  paid  into  court,  the  defendant  was  clearly  entitled 
to  a  verdict.  What,  then,  is  the  effect  of  that  payment  ? 
If  the  money  had  been  paid  in  on  the  first  items  of  the  bill, 
an  authority  to  contract  at  the  date  of  these  items  would 
have  been  acknowledged — an  authority  which  could  not 
afterwards  have  been  retracted  but  by  express  notice.  But 
there  is  no  evidence  to  shew  that  the  money  was  not  paid 
in  on  the  last  items ;  and  if  so,  there  was  no  agency  for  the 
first.  The  payment  into  court,  therefore,  recognizes  no 
agency  beyond  the  amount  of  10/.  And,  if  so,  there  is  no 
pretence  for  supporting  this  verdict  It  may  be  hard  on  a 
fashionable  milliner  that  she  is  precluded  from  supplying  a 
lady  without  previous  inquiry  into  her  authority.  The 
court,  however,  cannot  enter  into  these  little  delicacies,  but 
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must  lay  down  a  rule  that  shall  protect  the  husband  from 
the  extravagance  of  his  wife. 
(a)  Park,  J.,  Gcueke,  J.  (a)  It  is  difficult  to  lay  down  an  abstract  rule 
Siiey  *and^^*^  ^^^  rcspcct  to  the  liability  of  the  husband ;  but  on  the 
Burroughs  J.,  subject  of  the  payment  of  money  into  court,  I  entertain  no 
gavonoopimon.  JqjjJjj.^     Payment  in to  court,  generally  in  a«fUf?t/»eY,  admits 

nothing  beyond  the  amount  of  the  sum  paid  in.  Where, 
indeed,  there  is  a  special  contract,  the  payment  into  court 
admits  that  contract;  but  where,  as  in  the  common  indMr 
tatus  assumpsit^  the  demand  is  made  up  of  several  distinct 
items,  the  payment  admits  no  more  than  that  the  sum  paid 
in  is  due. 

In  Cox  V.  Barryy  Blackburne  v.  Schoales^  and  Bennett  v. 
Francis^  the  claim  arose  on  a  single  transaction. 

On  these  grounds  it  seems  to  me  that  too  much  weight 
was  attached  to  the  circumstance  of  the  payment  into 
court.  The  jury  were  probably  embarrassed  by  it,  and 
the  verdict  ought  not  to  stand. 

Rule  absolute. 


Parts  of  the  celebrated  case  of  Manhy 
V.  Scoit  are  to  be  found  reported  by  va- 
rious different  authors.  The  argument  of 
Sir  O.  Bridgman  is  given  at  great  length 
in  Mr.  Bannister's  edition  of  Sir  O,  Bridg' 
man  « judgments,  from  the  Hargrave  MSS. 
that  of  Mr.  J.  Ifyde  is  to  be  found  in  1  Mo. 
124 ;  that  ofHale,C.  B  .in  Bacon's  Abridg- 
ment, tit.  Baron  and  Feme,  The  case  is 
noticed  in  Keble,  69,  80,  87,  206,  387, 
361,  383,  429,  441,  482;  I  Mod.  124; 
1  Vent.  24,  42 ;  2  Vent.  155.  The  report 
of  Levinz,  coupled  with  that  of  Siderfin, 
contains,  however,  the  substance  of  all  the 
arguments  of  either  side.  For  the  version 
above  given  of  the  report  by  Siderfin,  of 
the  elaborate  discussion  in  the  Exche- 
quer Chamber,  the  author  of  this  note  is 
obliged  to  the  kindness  of  the  learned 
gentleman  whose  name  appears  prefixed 
to  it,  and  who  has,  in  furnishing  it,  con- 
ferred upon  him  an  obligation,  the  extent 
of  which  it  would  be  diflScuIt  for  any  one, 
who  has  not  executed  a  similar  translation, 
to  appreciate.  It  was  the  want  of  such  a 
translation  that  prevented  the  insertion  of 
this  case  in  the  first  volume.  A  better 
specimen  it  would  be  difiicult  to  find,  of 


that  laborious  process  of  investigation 
to  which  important  questions  of  law  were 
anciently  submitted. 

The  principle  afiirmed  in  Manhy  v. 
Scott,  and  followed  up  by  the  late  author- 
ities, is  to  be  found  as  lar  back  as  Fitz- 
herbert: — *'A  man  shall  be  chai^d  in 
debt  for  the  contract  of  his  b^iff  or 
servant,  where  he  giveth  authority  to  his 
bailiff  or  servant  to  buy  and  sell  for  him ; 
and  so  for  the  contract  of  his  wife,  if  he 
giveth  authority  to  his  wife,  othervnse  not!* 
F.  N.  B.  120  G.  The  principle  thus  laid 
^own  by  Fitzherbert,  aud  acted  on,  as 
has  been  seen,  by  the  majority  of  the 
judges  in  Manhy  v.  Scott,  viz.,  that  a 
wife's  power,  where  it  exists,  to  bind  her 
husband,  is  as  his  agent,  by  virtue  of  an 
express  or  an  implied  authority  derived 
from  him,  has  never  since  been  shaken. 
Consequently,  wherever  it  is  sought  to 
charge  a  husband  on  his  wife*s  contract, 
made  during  the  coverture,  the  only 
question  is,  as  where  it  is  sought  to 
charge  him  with  the  contract  of  any  other 
agent — had  the  wife,  in  the  one  case — or 
the  agent  in  the  other — authority,  either 
express  or  implied,  to  make  such   a  con- 
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tract  f  Where  an  express  authority  it  set 
up,  there  can,  of  course,  be  no  difficulty, 
excepting  as  to  its  construction,  and  the 
credibility  of  the  witnesses  who  undertake 
to  prove  it  Where  an  implied  authority 
is  relied  on,  it  is  proved,  as  we  see  daily, 
by  the  previous  conduct  of  the  parties : 
thus,  if  one  man  allows  another  to  accept 
bills  for  him,  and  takes  them  up  when 
due,  he  will  be  bound  by  an  acceptance 
in  his  name,  given  by  the  same  person, 
even  contrary  to  his  wish,  until  he  has 
given  the  public  due  notice  that  he  has 
revoked  his  authority.  In  such  cases  the 
implication  of  authority  arises  out  of  the 
previous  acts  of  the  parties  ;  and  such  an 
implied  authority  to  bind  him,  the  acts  of 
the  husband  may  confer  upon  the  wife, 
as  well  as  upon  any  other  person.  But 
there  is  another  species  of  implied  autho- 
rity with  which  the  wife  is  invested,  and 
with  which  no  other  agent  of  the  husband 
can  be,  since  it  arises  out  of  the  re* 
lation  in  which  the  husband  and  wife 
stand  to  one  another ;  and  to  this  it  is 
that  the  cases  printed  in  the  text,  and  the 
observations  in  this  note,  are  confined. 

The  cases  on  this  subject  are  divisible 
into  two  classes. 

1 .  Where  the  contract  made  by  the  wife 
was  made  while  Hving  with  her  husband. 

2.  Where  the  contract  made  by  the  wife 
wax  made  while  living  away  from  her  hus" 
band. 

The  principle  which  governs  cases 
ranging  themselves  under  the  former  class 
is,  that,  during  cohabitation^  there  is  a  pre^ 
sumptim  arising  from  the  very  circumstance 
of  the  cohabitationy  of  the  husband^s  assent 
to  contracts  made  by  the  wife  for  necessaries 
statable  to  his  degree  and  estate.  This  was 
laid  down  by  Lord  HolU  in  Etherington 
V.  ParroUy  Salk.  1 18  ;  Lord  Raym.  106  ; 
see  CUffiird  v.  Laton^  8  C.  &  P.  id  ;  M.  & 
M.  101  ;  and  see  on  the  question  what  are 
articles  suitable,  &c.  Hunt  v.  De  Blaguiere, 
6  Bingh.  550  ;  and  so  far  is  this  presump- 
tion carried,  that  if  a  man  allow  a  woman 
to  live  with  him,  and  pass  for  bis  wife,  he 
will  be  liable  for  necessaries  furnished  to 
her,  even  by  one  who  was  aware  of  the 
real  nature  of  the  cohabitation.  Watson  v. 
TreUcheldy'l  Esp.  637  :  see  Blades  v.  Free, 
9  B.  &  C.  167  ;  Robinson  v.  Nahon,  1 
Campb.  245  ;  and  see  Mace  v.  Cammel, 


Lofft.  782 ;  Edwards  ▼.  Farebrother,  2 
M.  &  P.  298  ;  8  C.  &  P.  521.  It  has 
been  also  laid  down  for  the  same  reason^- 
that,  namely,  of  preventing  deceptions — 
that  though,  ordinarily  speaking,  the  pre- 
sumption of  law  only  extends  so  far  as 
to  ratify  the  wife's  contract  for  articles 
suitable  to  her  husband's  estate  and 
degree ;  still,  if  he  knowingly  permit  her 
to  assume  an  appearance  beyond  that 
estate  and  degree,  he  will  be  liable  for 
articles  supplied  to  her,  if  suitable  to  a 
person  entitled  to  keep  up  such  appear- 
ance. Waithman  y.  Wakefield,  I  Camp. 
120.  So  that  Lord  Hol^s  rule  might  per- 
haps be  better  expressed  by  saying,  that 
the  presumption  is,  that  a  woman  living 
with  a  man,  and  represented  by  him  as 
his  wife,  has  authority  to  bind  him  by  her 
contracts  for  articles  suitable  to  that  station 
which  he  permits  her  to  assume. 

Here,  however,  the  rule  ends  ;  for  the 
presumption,  arising  out  of  cohabitation, 
does  not  extend  so  far  as  to  render  the 
husband  liable  for  articles  not  suitable  to 
his  estate  and  degree,  or  to  the  station 
which  he  permits  his  wife  to  assume : 
Montague  v.  Benedict^  ante,  S.  C.  1  C.  & 
P.  956,  502  ;  Metcalfe  v.  Shaw,  S  Camp. 
22 :  and,  even  where  the  articles  sup- 
plied are  suitable  to  the  wife*s  condition 
in  life,  still  the  presumption  which  arises 
that  the  husband  authorised  her  to  con- 
tract for  them,  is  a  presumption  liable 
to  be  rebutted ;  this  was  decided  in 
Manby  v.  Scott-  The  same  point  was 
also  laid  down  by  Lord  Holt  in  Ethering- 
ton V.  Parrot,  ubi  supra.  In  that  case, 
in  an  action  against  the  husband  for  the 
price  of  goods  supplied  to  his  wife,  the 
evidence  was,  that  she  bought  the  goods 
to  make  clothes,  and  that  they  cohabited. 
For  the  defence,  it  was  proved  that  she 
was  not  in  want  of  clothes  when  she 
purchased  these  ;  and  that  the  defendant, 
the  last  time  he  paid  the  plaintiff,  warned 
the  plaintiff*s  servant  not  to  trust  her  any 
more,  and  to  give  his  master  notice  of  it. 
Lord  Holt  said, ''  While  they  cohabit,  the 
husband  shall  answer  all  contracts  of  hers 
for  necessaries, /or  his  assent  shall  be  pre* 
sumed  to  all  necessary  contracts  upon 
account  of  the  cohabiting,  unless  the  con^ 
trary  appear :  but,  if  the  contrary  appear, 
as  by  the  warning  in  this  case,  there  is  no 


284 


MANBY  V.   SCOTT,  &C. 


room  for  fuch  a  presumption."  See  1 
Bac.  Abr.  290  ;  Seaton  v.  Benedict,  ubi 
tupra:  Holt  v.  Brien,  4  B.  &  A.  252, 
where  it  was  held  that  if  a  husband, 
not  separated  from  his  wife,  make  her  an 
allowance  for  necessaries  during  his  tem- 
porary absence,  and  a  tradesman,  knowing 
this,  supply  her  with  goods,  the  husband 
is  not  liable.  A  fortiori,  where  the  trades- 
man, although  he  knew  the  wife  to  be  a 
married  woman,  elected  to  give  credit  to 
her,  not  to  her  husband,  the  latter  is  not 
liable  to  him.  Bentletf  v.  Griffin,  5  Taunt. 
856. 

The  next  class  of  cases  is  that  in  which 
the  wife,  at  the  time  of  making  the  con- 
tract, is  living  apart  from  the  husband. 
We  have  just  seen  that,  during  the  coha- 
bitation, the  presumption  is,  until  the  con- 
trary be  shown,  that  she  has  authority  to 
contract  for  necessaries.  But  in  the  class 
of  cases  we  are  now  considering,  the 
presumption  is  the  other  way ;  and  it 
lies  on  the  creditor  to  show  that  she  is 
living  apart  from  the  husband  under  such 
circumstances  as  give  her  an  implied 
authority  to  bind  him.  And  this  is  just; 
for,  when  a  tradesman  sees  two  persons 
living  together  as  roan  and  wife,  he 
naturally  infers  that  there  is  that  degree 
of  confidence  and  affection  subsisting 
between  them,  which  would  induce  the 
one  not  to  contract  without  authority,  and 
the  other  to  confer  such  authority  for 
necessary  purposes.  But  when  a  trades- 
man finds  a  woman  living  alone,  the  pre- 
sumption is  quite  the  other  way ;  and  he 
roust  naturally  suppose  that  she  is  either 
a  feme  sole,  or,  if  he  know  her  to  be 
married,  that  she  is  not  on  such  terms  of 
confidence  and  affection  with  her  husband 
as  could  induce  him  to  entrust  her  with 
authority  to  bind  him  by  her  contracts  ; 
and,  therefore,  in  Afainwaring  ▼•  Leslie, 
M.  &  M.  18,  where  goods,  the  price  of 
which  was  sued  for,  were  ordered  by,  and 
delivered  to,  the  defendant's  wife,  but  she 
was  living  separate  from  her  husband,  and 
no  evidence  was  given  of  the  circum- 
stances or  cause  of  the  separation,  the 
Lord  C.  Justice  Abbott  nonsuited  the 
plaintiff,  saying,  **  The  plaintiff  must  be 
called  :  where  the  wife  is  not  living  with 
the  husband,  there  is  no  presumption  that 
she  has  authority  to  bind  him,  even  for 


necessaries  suitable  to  her  degree  in  life  ; 
it  is  for  the  plaintiff  to  show  tliat,  under 
the  circumstances  of  the  spparation,  or  from 
the  conduct  of  the  husband,  she  had  such 
authority.'* 

From  the  rule  thus  laid  down  by  Lord 
Tenterden,  it  will  be  seen  that,  as  the  pre- 
sumption in  favour  of  the  husband^ s  liability, 
arising  from  cohabitation,  is  liable  to  be 
rebutted,  so  also  is  the  presumption 
against  his  liability,  arising  from  the  ab- 
sence of  cohabitation.  It  remains,  there- 
fore, to  inquire  in  what  cases  the  husband 
will  be  liable  on  the  wife's  contracts  for 
articles  suitable  to  her  degree  in  life, 
though  she  be  not  cohabiting  with  him. 

On  this  subject  the  rule  was  very 
clearly  laid  down  by  Lord  Mansfield,  in 
Ozard  v.  Damford,  S.  N.  P.  269,  viz.  that 
"  where  husband  and  wife  live  separate, 
the  person  who  gives  credit  to  the  wife  is 
to  be  considered  as  standing  in  her  place, 
inasmuch  as  the  husband  is  bound  to 
maintain  her,  and  the  spiritual  court  will 
compel  him  to  grant  her  an  adequate  ali- 
mony. But  if  she  elope  from  her  husband, 
and  live  in  adultery,  or  if,  upon  separation, 
the  husband  agrees  to  make  her  a  suffi- 
cient allowance,  and  pays  it,  in  either  of 
those  cases  the  husband  is  not  liable,  be- 
cause, in  the  former  case,  she  forfeits  all 
title  to  alimony,  and  in  the  latter,  has  no 
further  demands  on  her  husband.  And 
as,  in  all  cases,  the  creditor  is  to  be  con- 
sidered as  standing  in  the  wife^s  place,  it 
imports  him,  when  the  wife  lives  apart 
from  her  husband,  to  make  strict  inquiry 
as  to  the  terms  of  separation  ;  for  in  such 
cases  he  must  trust  her  at  his  peril." 
In  that  case  the  defendant  and  his  wife 
had  separated,  and  the  defendant  had 
agreed  to  make  her  an  allowance,  but  had 
not  paid  it :  there  was,  therefore,  a  verdict 
against  him.  The  allowance,  within  the 
above  rule,  must  be  sufficient  according 
to  the  wife's  degree ;  and  its  sufficiency 
is  a  question  proper  for  the  consideration 
of  the  jury.  Hodgkinson  v.  Fletcher,  4 
Camp.  70 ;  Ludlow  v.  Wilmot,  2  Stark.  86. 
It  must  also,  as  we  have  seen,  be  paid  ; 
and  if  unpaid,  the  wife,  although  the 
maintenance  be  secured  by  deed,  is  not 
put  to  her  remedy  on  that,  but  may  bind 
the  husband  by  contracting.  Nurse  ▼. 
Craig,  2  New.  R.  148.  Nor  is  his  liability 
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destroyed  by  a  decree  for  alimony,  unless 
the  alimony  be  duly  paid.  Hunt  v.  De 
Blaquiere^  5  Bingh.  550. 

From  the  above  it  will  appear,  that  if 
the  husband  and  wife  separate  by  mutual 
Citntent,  the  wife  has  an  implied  authority 
to  bind  the  husband  for  articles  suitable  to 
her  degree,  unless  she  have  an  adequate 
allowance,  and  unless  that  allowance  be 
duly  paid  to  her.  But  this  implied  autho- 
rity exists  only  in  cases  of  such  mutual 
consent  to  live  apart ;  for  where  a  wife, 
in  pursuance  of  invalid  articles  of  separa- 
tion, quitted  her  husband's  house  against 
his  will,  and  lived  apart,  he  being  anxious 
to  receive  her  into  his  house,  and  provide 
for  her,  the  court  was  of  opinion  that  he 
was  not  liable  to  her  tradesmen  even  for 
necessaries  ;  and  seemed  to  think  that  he 
would  not  have  been  so,  even  had  the 
articles  been  valid  ones.  Hindley  v.  Jliar- 
quu  of  Westmeath,  6  B.  6c  C.  200 :  see 
also  Norwood  v.  Htffer,  3  Taunt.  421  ;  sed 
vide  HouUston  v.  Svit/th,  3  Bingh.  127 ; 
Emery  v.  Emery,  I  Y.  &  J.  501. 

There  are  two  cases  for  which  this  is, 
perhaps,  the  fittest  place,  and  which  seem 
at  first  sight  somewhat  anomalous ;  those, 
viz.  of  Harrison  v.  Hale,  1  M.  &  Rob. 
185,  and  Hombuckle  v.  Hombury,2  Stark. 
177,  in  both  of  which  a  husband  was  held 
liable,  on  an  express  promise,  to  pay  debts 
of  his  wife  contracted  during  separation, 
though  he  allowed  and  paid  her  main- 
tenance. It  is  sensibly  remarked,  in  a 
note  of  the  learned  reporter*s,  that  it  is 
difficult  to  conceive  how  this  promise 
could  be  treated  as  anything  save  nudum 
pactum,  unless,  indeed,  upon  the  ground 
that  it  constituted  in  itself  strong  evidence 
that  the  maintenance  allowed  the  wife  was 
insufficient. 

Where,  therefore,  the  husband  and  wife 
separate  by  mutual  consent,  the  husband 
will  be  liable,  unless  he  allow  and  pay  her 
a  sufficient  maintenance.  The  next  case 
of  his  liability  is,  that  in  which  he  either 
unjustly  expels  his  wife  from  the  marital 
roof,  or  (which  amounts  to  the  same  thing 
in  law  as  well  as  reason)  forces  her  to 
abandon  it  by  his  cruelty.  **  If  a  man," 
said  Lord  Eldon,  in  Rawlyns  v.  Vandyke, 
3  Esp.  251,  "  will  not  receive  his  wife  into 
his  house,  he  turns  her  out  of  doors,  and 
if  he  does  to,  he  sends  with  her  credit 


for  her  reasonable  expenses.'*  "  Where  a 
wife's  situation  in  her  husband's  house,** 
said  Lord  JTenyon,  C.  J.,  in  Hodges  ▼. 
Hodges,  1  Esp.  44 J,  *'is  rendered  unsafe 
from  his  cruelty  or  ill-treatment,  I  shall 
rule  it  to  be  equivalent  to  his  turning  her 
out  of  the  house ;  and  that  the  husband 
shall  be  liable  for  necessaries  furnished  to 
her  under  these  circumstances.*'  See,  m 
support  of  this  doctrine,  Thompson  v.  Her- 
vey,  4  Burr.  2177  ;  HouUston  v.  Smyth,  3 
Bingh.  127  ;  Boulton  ▼.  Prentice,  Str.1214 ; 
Aldis  ▼.  Chapman,  S.  N.  P.  8th  ed.  272, 
where  the  wife  left  the  husband's  house  on 
account  of  his  having  introduced  a  prosti- 
tute. In  another  case,  th'is  circumstance, 
coupled  with  others  of  great  cruelty,  were 
held  not  sufficient  to  invest  her  with  an 
implied  authority  to  bind  the  husband, 
afler  escaping  from  his  house.  Honvood  v. 
Hejer,  3  Taunt.  421.  But  this  case  is 
contrary  to  some  of  those  above  cited  ; 
and,  quaere,  whether  it  can  be  now  treated 
as  law.  It  will  be  observed,  that  in  the 
above  cases,  viz,  where  the  husband  and 
wife  separate  by  consent,  and  he  neglects 
to  pay  her  an  adequate  sum  for  mainte- 
nance, or  where  he  turns  her  out  of  doors, 
and  treats  her  with  such  cruelty  that  she 
is  forced  to  leave  him,  her  right  to  bind 
him  for  her  necessary  expenses  does  not 
rest  on  a  mere  primd  facie  presumption  of 
authority,  subject  to  be  rebutted,  but  on 
an  irrebuttable  presumption  of  law.  This 
was  the  point  decided  in  Boulton  v. 
Prentice,  Str.  1214,  the  best  report  of 
which  is  to  be  found  in  Mr.  Selwyn*8 
Nisi  Prius,  Slh  ed.  272.  In  that  case, 
the  husband  had  driven  his  wife  out  of 
the  hou9e  by  cruelty  :  the  plaintiff  was  a 
person  whom,  during  the  cohabitation,  he 
had  expressly  forbidden  to  trust  his  wife, 
but  who  had,  afler  the  separation,  supplied 
her  with  necessaries,  for  which  he  sued 
the  husband.  It  was  objected  to  his 
claim,  that  the  credit  given  to  the  wife  is 
grounded  on  the  supposed  assent  of  the 
husband,  which  assent  cannot  be  supposed 
where  there  is  an  express  prohibition. 
But  the  court  resolved,  that  "  though  the 
prohibition  took  effect  and  continued  in 
force  during  the  cohabitation,  yet  such 
prohibition  could  not,  after  the  cohabitation 
ceased,  either  extinguish  or  lessen  the 
credit  to  which    the  wife   was    by  law 
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entitled,  afler  the  husband  had  turned 
her  awajr,  and  refused  to  maintain  her : 
for  the  husband,  by  such  conduct,  gave 
the  wife  such  a  general  credit  as  amounted 
to  a  revocation  of  the  prohibition.  If  the 
husband,  in  a  case  of  this  kind,  could 
prohibit  one  person  from  trusting  his  wife, 
he  might  pari  rathne  prohibit  many  ;  and 
this  might  be  extended  so  far  as  to  deprive 
the  wife  from  obtaining  any  credit  what- 
ever, so  that  particular  prohibitions  might 
amount  to  a  total  prohibition/' 

Where>  however,  the  husband  and  viife 
live  separate,  and  the  husband  pays  the 
wife  an  adequate  allowance,  he  is  not 
liable  to  her  debts,  even  for  necessaries. 
Hodgkiruon  v.  Fletcher,  4  Camp.  70.  In 
this  case,  the  husband  and  wife  separated 
by  mutual  consent,  and  the  wife  had  an 
allowance:  but  the  question  left  to  the 
jury  was,  whether  that  allowance  was  or 
was  not  adequate.  Lord  EUenborough, 
who  tried  the  case,  does  not  seem  to 
have  thought  it  a  material  question, 
whether  the  tradesman  had  or  had  not 
notice  of  the  allowance.  In  point  of 
fact,  he  had  no  notice  even  of  the  cover- 
ture. But  in  Rawltfm  v.  Vandyke,  3  Esp. 
2S50,  Lord  Eldon  is  certainly  reported  to 
have  said,  that  '*  where  the  tradesman's 
demand  is  for  necessaries,  it  is  incumbent 
to  show  that  he  knew  of  the  separate 
maintenance :"  (see  Todd  v.  Stokety  Lord 
Ray. 444 ;  Sal.  1 1 6.)  This  opinion  certainly 
is  at  variance  with  the  rule  laid  down  by 
Lord  Mansfield,  twe.  that  the  tradesman 
stands  in  the  place  of  the  wife :  and,  as 
is  above  said,  if  Lord  Ellenborough,  in 
Hodgkinson  t.  Fletcher,  had  thought  the 
point  of  notice  important,  he  would  not 
have  allowed  that  case  to  turn,  as  it  did, 
altogether  on  the  inadeqtiacy  of  the  main- 
tenance. Neither  was  the  above  opinion 
necessary  to  uphold  the  verdict  in  Raw 
fyfu  V.  Vandyke,  since  there  was  evidence 
in  that  case  of  such  implied  authority  as 
would  have  enabled  an  ordinary  agent  to 
bind  the  defendant,  for  he  had  twice  be- 
fore liquidated  the  wife's  bills  while  living 
apart  from  him  ;  and  though  he  had  given 
the  plaintiff  orders  not  to  trust  her,  yet  he 
contended  that  those  orders  had  not  been 
given  till  the  articles  in  question  had  been 
actually  supplied.  In  Turner  v.  Winter, 
S.  N.  P.  262,  Lord  Mansfield  nonsuited 


the  plaintiff  on  proof  of  the  allowance, 
though  the  plaintiff  had  no  notice  whatever 
of  it.  This  9ase,  which  seems  to  have 
turned  on  the  necessity  of  notice,  is  directly 
opposed  to  the  dictum  in  Rawlym  v.  Fon- 
dyke  s  and  on  the  authority  of  this,  as  well 
as  upon  principle,  it  is  submitted  that  the 
question,  whether  the^  tradesman  hate  or 
have  not  notice  of  the  maintenemce,  cannot 
be  material :  see  Lord  Tenterden*s  obser- 
vations in  Clifford  v.  Laton,  Moo.  &  Mai. 
102.  Indeed  the  ruling  in  that  case  seems 
scarce  consistent  with  the  dictum  in  Raw 
lyns  V.  Vandyke,  In  Clifford  v.  Laton, 
the  wife,  who  lived  separate,  had  an 
adequate  maintenance,  not  paid  by  her 
husband,  but  arising  from  another  source, 
,and  this  was  held  an  answer  to  an  action 
against  him  for  the  price  of  necessaries. 
It  does  not  seem  to  have  been  thought  in 
that  case  material  to  inquire,  whether  the 
tradesman  knew  that  the  lady  had  such  a 
fund  at  her  disposal.  On  the  contrary, 
the  Lord  Chief  Jus^ce  says,  **  If  a  shop- 
keeper wiU  sell  goods  to  every  one  who 
comes  into  his  shop,  without  inquiring  into 
their  circumstanees,  he  takes  his  chance  of 
getting  paid  ;  and  it  lies  on  him  to  make 
out,  by  full  proof,  his  claim  against  any 
other  person."  As  to  the  principal  point 
in  Cliffbrd  v.  Laton,  see  Ludlow  v.  WUmot, 
2  Stark.  86.  But  though,  if  the  wife,  living 
apart,  have  sufficient  funds  of  her  own, 
that  exempts  the  husband  from  liability  .* 
a  pension,  revocable  at  pleasure,  is  not  a 
sufficiently  stable  fund  for  that  purpose. 
Thompson  v.  Hervey,  4  Burr.  2177.  Nor 
is  it  enough  to  show  that  property  has 
been  given  in  trust  for  the  wife,  without 
showing  that  the  trustees  have  acted 
thereupon.  Barretts,  Booty,  8 Taunt.  843. 
The  next  case  is  that  in  which  the  wife 
is  separated  from  the  husband  by  act  nf 
law.  See  Fowles  V.  Dinely,  Str.  1122. 
The  most  ordinary  instance  of  this  sort  is, 
that  of  divorce  a  memd  et  thoro,  by  the 
decree  of  the  ecclesiastical  court.  Id 
such  a  case,  it  is  a  question  entirely  for 
that  court,  whether  it  will  or  will  not 
award  her  alimony.  (See  5  T.  R.  679) 
If  the  ecclesiastical  court  refuse  her  ali- 
mony, (which  it  does  in  cases  of  adultery,) 
she  has  no  power  to  bind  the  husband 
even  for  necessaries.  If  it  allow  her 
alimony,  she  has  no  power  to  bind  him 
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if  he  paj  the  alimony,  even  though  that 
alimony  be  insufficient,  for  the  ecclesi- 
astical court  is  to  judge  of  its  adequacy ; 
and  a  court  of  law  cannot  entertain  the 
question,  even  though  the  decree  have, 
in  point  of  form,  ceased  to  be  operative, 
provided  it  is  renewable  on  application. 
Wiiton  V.  Smt/th,  1  B.  &  Ad.  801.  But, 
if  the  alimony  be  not  paid,  the  wife's 
power  will  revive  ;  Hunt  v.  De  Blaquihre, 
6  Bingh.  550,  and  so  pending  the  suit ; 
nor  does  a  decree  for  alimony,  to  be  paid 
from  a  time  past,  remove  his  liability  for 
necessaries  supplied  to  her  during  that 
past  time.  Keegan  v.  Smith,  5  B.  &  C. 
375. 

However,  as  has  been  already  laid^ 
where  the  husband  and  wife  are  living 
separate,  the  presumption  is  prima  focie 
against  her  power  to  bind  him  ;  and^  un- 
less the  plaintiff  can  remove  that  pre- 
sumption, by  showing  some  justifiable 
cause  for  her  living  apart,  he  will  of  course 
be  defeated.  See  Reed  v.  Moore,  5  C.  & 
P.  200  ;  Mtunwaring  v.  Leslie,  M.  Sc  M. 
18,  2  C.  &  P.  507.  -  The  mischief." 
said  Lord  Tenterden  in  the  last-named 
case,  "  of  allowing  the  ordering  of  goods 
by  a  married  woman  living  apart  from 
her  husband,  to  be  prima  facie  evidence 
to  charge  him,  would  be  incalculable."  A 
fortiori,  where  it  appears  that  the  wife's 
own  misconduct  is  the  cause  of  the  sepap 
ration,  she  carries  with  her  no  implied 
authority  to  bind  the  husband.  Thus, 
where  he  has  turned  her  away  for  adult- 
ery. Ham  V.  Toovey,  S.  N.  P.  268 ;  or 
where  she  has  eloped  with  an  adulterer, 
Morris  v.  Martin,  Str.  647 ;  Mainwaring 
▼.  Sands,  ib.  706 ;  or  even  where  her  hus- 
band, who  was  himself  living  in  adultery 
with  another  woman,  turned  her  out  of 
doors,  and  she  afterwards  committed 
adultery.  Gonier  v.  Hancock,  6  T.  R.  603. 
Nor  where  she  elopes,  though  she  has  not 
committed  adultery.    Child  v.  Hardyman, 


Str.  875.  But  where  a  man,  knowing  his 
wife  to  have  committed  adultery,  allowed 
her  to  remain  under  the  marital  roof,  with 
children  bearing  his  name,  his  liability 
continued.  Norton  v.  Fazan,  1  B.  &  P. 
226.  And  the  husband's  liability  revives, 
if  he  take  the  adulteress  back  into  his 
house ;  and  if  he  turns  her  out  again,  he 
turns  her  out  with  credit  for  her  neces- 
saries. Harris  v.  Morris,  4  Esp.  41. 

Lastly,  as  the  wife's  power  to  bind  the 
husband,  in  consequence  of  the  relation 
that  subsists  between  them,  is  only  in 
respect  of  necessaries  suitable  to  her  con- 
dition, the  question  frequently  arises — 
what  are  necessaries  f  This,  it  is  obvious, 
is  a  proper  question  for  a  jury,  and  the 
answer  will,  of  course,  much  vary  accord- 
ing to  the  wife's  station  in  life.  See 
Hunt  V.  De  Blaqvihre,  3  M.  &  P.  108;  6 
Bingh.  550.  The  costs  of  articles  of  the 
peace  exhibited  against  himself,  in  con- 
sequence of  his  outrageous  conduct,  were 
in  one  case,  recovered  against  the  husband 
as  necessaries.  Shepherd  v.  Mackovl,  3 
Camp.  26.  See  Williams  v.  Fowler, 
M'Clell.  &  Y.  269.  But  a  person  who 
advances  money  to  her  to  conduct  the 
prosecution  of  her  husband  for  assaulting 
her,  cannot  recover  it  as  necessaries,  for  it 
cannot  be  necessary  for  her  safety  to  pro- 
secute him  ;  since,  by  having  him  bound 
over  to  keep  the  peace,  she  may  secure 
herself  against  a  repetition  of  ill- treat- 
ment Grindell  v.  Godmond,  5  Ad.  &  Ell. 
755.  Nor  are  the  costs  of  a  counterpart 
of  the  deed  of  separation  necessaries. 
Ladd  V.  Lynn,  2  Mee  Sc  W.  S65.  See 
further  on  this  subject,  Skinner,  349; 
Harris  v.  Lee,  1  P.  Wms.  482 ;  and 
Ewers  v.  Hutton,  3  Esp.  255 ;  in  which 
Lord  Etdon  told  the  jury,  that  their 
verdict  must  be  regulated  by  the  hus- 
band's circumstances,  not  by  a  regard  to 
the  amount  of  fortune  brought  him  by  the 
wife. 
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HILARY. --Ql  GEO,  2,— In  C.  P. 

[rEPOBTBD  WILLE8,  682.] 

2  Will.  75,S.C.  A,^  in  consideration  of  natural  love,  and  of  lOOL  by  deeds  of 

lease  and  release^  granted,  released  and  confirmed  certain 
premises^  after  his  own  death,  to  his  brother  B.,  in  taily 
remainder  to  C,  the  son  of  another  brother  of  A.^  in  fee ; 
and  he  covenanted  and  granted  that  the  premises  should  after 
his  deaths,  be  held  by  B,  and  the  heirs  of  his  body^  or  by  C. 
and  his  heirs,  according  to  the  true  intent  of  the  deed. 
Held,  thai  the  deed  could  not  operate  as  a  releascy  because  it 
attempted  to  convey  a  freehold  in  fituroj  but  that  it  was 
good  as  a  covenant  to  stand  seised. 

A  SPECIAL  ease  was  reserved  on  the  trial  of  this  ejects 
ment  at  the  assizes  at  York.  By  deeds  of  lease  and  release, 
dated  the  9th  and  10th  of  November,  1733,  Thomas 
Kirkby,  in  consideration  of  natural  love  to  his  brother, 
Christopher  Kirkby,  and  of  100/.,  granted,  released,  and 
confirmed  to  Christopher  Kirkby,  the  premises  in  question; 
after  the  death  of  Thomas  Kirkby,  to  hold  to  the  said  C. 
Kirkby,  and  the  heirs  of  his  body ;  and  after  their  decease 
to  John  Wilkinson  [the  lessor  of  the  plaintiff],  eldest  son 
of  his  (the  grantor^s)  well-beloved  uncle,  John  Wilkinson, 
and  his  heirs  and  assigns,  and  to  the  only  proper  use  of  the 
said  J.  Wilkinson  the  younger,  ^'his  executors,  administra- 
tors, or  assigns,  for  ever ;  ^  he,  the  said  J.  Wilkinson  the 
younger,  paying  to  the  child  or  children  of  his  (the  grant- 
or's) brother,  Stephen  Kirkby,  200Z.  [and  for  want  of  such 
children,  to  other  nephews  and  nieces  therein  mentioned ;] 
and  for  want  of  such  children,  the  estate  was  to  be  free  from 
the  payment  of  the  sum  of  200/.  The  release  contained 
covenants  from  the  grantor,  that  he  was  seised  in  fee  of  the 
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premises  in  question;  and  that  it  should  be  lawful  for 
Christopher  Kirkby,  or  J.  Wilkinson  the  younger,  after 
his  (the  grantor^s)  death,  peaceably  and  quietly  to  hold,  &c. 
And  it  was  thereby  covenanted^  ^a7i/tf£/,  and  agreed,  by  and 
between  the  said  parties,  that  all  fines,  recoveries,  and 
other  assurances  of  the  said  premises  already  levied,  suf- 
fered, and  executed  by  and  between  the  said  parties,  should 
enure  to  and  for  the  only  use  and  behoof  of  Christopher 
Kirkby,  and  the  heirs  of  his  body ;  and  for  want  of  such 
issue,  to  the  proper  use  and  behoof  of  John  Wilkinson  the 
younger,  his  heirs  and  assigns  for  ever,  according  to  the 
true  intent  and  meaning  of  those  presents.  At  the  time  of 
executing  the  deeds,  Christopher  Kirkby  paid  20Z.,  part  of 
the  consideration  in  money,  and  gave  his  note  for  the  re- 
mainder :  and  a  receipt  was  signed  by  T.  Kirkby  for  the 
whole  sum.  T.  Kirkby  continued  seised  of  the  premises 
in  question,  until  his  death  in  1744.  Christopher  Wilkin- 
son died  in  the  year  1740^  without  issue ;  J.  Wilkinson, 
the  lessor  of  the  plaintiff,  had  no  notice  of  the  deeds  of  lease 
and  release  until  a  short  time  before  the  ejectment  was 
brought. 

The  case  was  argued  on  the  9th  of  February,  1756,  by 
Willes,  Serjt.,  for  the  plaintiff,  and  Pooky  Serjt.,  for  the 
defendant ;  a  second  time  on  the  25th  of  June,  1756,  by 
Hewitt^  Serjt,  for  the  former,  and PriTwe,  Serjt,  for  the  latter: 
and  again  a  third  time  on  the  28d  of  June,  1757,  by  Hewitt 
Serjt,  and  Prime^  Serjt     And 

WiUeSj  Lord  Chief  Justice,  now  delivered  the  opinion  of 
the  Court,  as  follows,  first  stating  the  case  : 

It  is  admitted  that  this  deed  will  not  operate  as  a 
release,  because  it  grants  a  freehold  in  futuro^  which  can- 
not be  done.  The  only  question  therefore  is,  whether,  in 
respect  to  John  Wilkinson  the  lessor  of  the  plaintiff,  it  can 
operate  as  a  covenant  to  stand  seised  ?  If  it  can,  he  ought 
to  recover  in  this  suit;  if  it  cannot,  judgment  must  be  for 
the  defendants. 

A  great  many  cases  were  cited  in  the  argument  of  this 
cause,  and  to  be  sure  there  are  a  great  number  of  cases  not 
quite  consistent  with  one  another  upon  this  question,  what 
shall  amount  to  a  covenant  to  stand  seised.  But  as  I  think 
that  this  case  rather  depends  upon  the  general  reason  of 
the  law,  and  some  particular  rules  that  have  been  laid  down 
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in  respect  to  covenants  to  stand  seised,  I  shall  not  go 
through  all  the  cases  that  have  been  cited,  but  shall  only 
mention  some  few  of  them  as  authorities  in  point,  for  the 
opinion  which  I  am  going  to  give,  and  two  or  three  that 
were  cited  on  the  other  side,  to  shew  that  the  judgment 
which  we  are  going  to  give,  does  not  clash  with  any  of  them. 
And  we  are  all  of  opinion  (for  my  Brother  Bathurst, 
though  absent,  has  given  me  leave  to  say  that  he  is  of  the 
same  opinion  with  us)  that  this  deed  of  release  may  operate 
as  a  covenant  to  stand  seised. 

And  first  we  found  our  opinion  on  the  general  rules  of 
law,  in  respect  to  the  exposition  of  deeds,  which  are  laid 
down  in  many  of  the  books,  and  which  are  collected  out 
of  them  by  Shepherd  on  Common  Assurances,  pp.  82  and 
83 ;  in  which  he  says,  that  benigne  faciendtB  sunt  interpre- 
tatianes  ckartarum,  ut  res  mcyis  valeai  quam  pereat^  and  that 
verba  intentioni^  et  non  e  contrd^  debent  inservire.  And  there* 
fore  (he  says)  that  deeds  which  are  intended  and  made  to 
operate  one  way,  may  operate  another  way,  if  the  intention 
of  the  parties  cannot  take  place,  unless  they  operate  a  dif- 
ferent way  from  what  they  were  intended ;  and  he  puts 
these  instances  (amongst  others)  that  a  deed  intended  for  a 
release,  if  it  cannot  operate  as  such,  may  amount  to  a  grant 
of  a  reversion,  an  attornment,  or  a  surrender,  and  so  e  con^ 
verso.  And  that  if  a  man  make  a  feoflPment  in  fee  with  a 
letter  of  attorney  to  give  livery,  and  no  livery  is  given,  but 
there  is  in  the  same  deed,  a  covenant  to  stand  seised  to  the 
uses  of  the  feoffment,  if  this  be  in  such  a  case  where  there 
is  a  consideration  sufficient  to  raise  the  uses  of  the  covenant, 
it  will  amount  to  a  covenant  to  stand  seised.  In  the  case 
(a) 2 Lev., 9;  1  ol  Crossifig  Y.  Scudomore  {o)^  which  I  shall  mention  more 
1  Mod/?76.*"^  particularly  by  and  by.  Lord  Ch.  J.  Hale  cites  the  opinion  of 

Lord  Hobartf  in  fo.  277,  and  declares  himself  to  be  of  the 
same  opinion,  that  the  Judges  ought  to  be  curious  and 
subtle  (Lord  Hobart  used  the  word  astuti)  to  invent  reasons 
and  means  to  make  acts  effectual,  according  to  the  just  in* 
tent  of  the  parties.  And  it  is  said  in  the  case  of  Osman  v. 
(h)  3  Lev.  370;  Sheafe  (}),  which  I  shall  have  occasion  likewise  to  mention 

and  Carth.  307.  .  1*1  t       -r     1  •        « 

again  presently,  tliat  the  Judges  m  these  later  times  (and  I 
think  very  rightly)  have  gone  fEU*ther  than  formerly,  and  have 
had  more  consideration  for  the  substance,  to  wit,  the  passing 
of  the  estate  according  to  the  intent  of  the  parties,  than  the 
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shadow,  to  wit,  the  manner  of  pamng  it  These  are  the 
general  reasons  that  we  go  on :  and  we  think  that  all  the 
particular  rules  that  have  been  laid  down  in  respect  to  cove- 
nants to  stand  seised,  all  concur  in  the  present  case.  I 
know  of  no  others  but  these — 

1st.  That  there  must  be  a  deed. 

2d.  That  there  be  words  sufficient  to  make  a  covenant. 

3d.  That  the  grantor  or  covenantor  must  be  actually 
seised  at  the  time  of  the  grant. 

4th.  That  the  intent  of  the  grantor  must  be  plain. 

5tli.  That  there  be  a  proper  consideration  to  raise  the 
use. 

First.  This  is  certainly  a  deed  ;  and,  tnough  it  cannot 
operate  as  a  release,  it,  being  signed,  sealed,  and  delivered 
by  the  party,  does  not  cease  to  be  a  deed. 

Secondly.  That  there  are  sufficient  words  to  make  a 
covenant,  I  shall  shew  more  particularly  by  and  by :  but  if 
there  were  no  other  word  but  the  word  grcmt^  that  would 
be  sufficient  according  to  all  the  cases. 

Thirdly.  It  is  admitted,  and  so  stated  in  the  case,  that 
the  grantor,  Thomas  Kirkby,  was  actually  seised  at  the  time 
of  the  grant 

Fourthly.  Nothing  can  be  more  plain  than  that  the 
grantor  intended  that  the  lessor  of  the  plaintiff  should  have 
the  estate  after  the  death  of  Christopher  Kirkby,  without 
issue;  it  is  said  so  in  express  words  in  three  places  in  the 
deed :  what  estate  he  was  to  take  is  not  material  at  present^ 
he  being  still  living. 

Fifthly.  Here  is  a  plain  consideration  as  to  Wilkinson, 
the  lessor  of  the  plaintiff;  he  is  called  in  the  deed,  eldest 
son  of  his  well-beloved  uncle,  John  Wilkinson.  If  it  were 
not  so  said  in  the  deed,  his  relation  to  tlie  grantor  might 
be  averred  and  proved,  according  to  the  case  of  Goodtitle  v. 
Petto^  2  Stra.  359,  and  several  cases  that  are  there  (a)  cited  (a)  And  FUmer 

out  of  Lord  Coke's  reports.  pkri.^c  J  70^' 

Having  mentioned  the  general  reasons,  and  likewise  the  &nd  r,  v.  The 
particular  rules  on  which  we  found  our  opinion,  I  shall  now  ^s^moTdi^f 
mention  some  few  cases  which  I  think  are  authorities  in  3  D.  &  R  474. 
point.     I  shall  not  take  notice  of  the  ancient  cases,  because 
of  late  tlie  courts  of  law  have  gone  much  farther  in  the 
determination  of  this  question,  and  likewise  because  there 
are  several  rules  laid  down  in  those  ancient  cases,  which 
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JM:  anC  WHm  aititfKfi  ^t.  Etic  I  «iail  act^  wnfi  :&e  cMe 
$i  CruHMfrf  ▼.  v%^iwfr»,  Tr.  ±1  Car.  i.  ai  B.  R. :  and  P. 
^  Car.  i:.  b.  C^nu  Seaer. :  p*pon»f  oi  I  X jd.  175 :  2 
Lftv.  ^*  an*!  I  V*n^^  117  z  CifurMtzu  t.  Vntiiiicui?.  E.  3»> 
C»,2r  B,  R.:  5nr  T,  J;cl  I  I:  JTiJirt-  t.  J5LJ1  ^  C«. 
^  In  .Sca«.  t  Lev,  il  5 :  Hzrrj»ifi  r.  A'ur:.u  Tr.  S  J.  2 
fL  R.  Car-J..  tfs— C- :  3:a^  t.  Xri  v.  B  C  H.  2  W.  *  >L 
S  I^tT.  &I  ;  arii  ^Mnuim,  r.  .SJjf/ir^.  S  Let.  :ir  >•  -S  W.  &  M. 

Uu&  caii€a>2  TzL^se  are  a^  tLe  amboriiao  uiac  I  sia2 
neTOwn  fee  tii<e  o^ini^n  diac  I  »■  g^^^i^  ^  S^?  >■■'  I 
trJr.k  uat  tAe^e  are  K^^csen^. 

Bot  be^jfe  I  pre  cLe  j  vizaKot  ot  tLe  court,  I  skdl  take 
nridee  of  tome  objeed^jos  tr.31  were  made  •■  the  port  of 
AefendssnU,  and  two  or  three  cases  tiiat  wcxe  cited  to 
§u|yport  toev* 

l^  It  was  objected  t&at  tlie  lessor  wm  no  party  to 
tbe  deed :  bat,  to  be  sore,  th»  is  no  otijection.  It  b  not 
necti¥^ary  tliat  a  person  taking  onder  a  deed  shooU  be  a 
party ;  remainders  are  most  coaunonly  limited  to  persons 
who  are  not  parties,  and  especially  in  oorenants  to  stand 


Sdly,  That  there  was  no  consideratioo  as  to  Wilkinson  : 
bat  this  I  hare  answered  already. 

3dly.  That  it  was  intended  to  be  a  deed  at  coouion  law, 
and  therefore  cannot  operate  by  the  Statute  of  Uses.  This 
it  founded  on  the  dUtwn  in  Co.  Lit.  49.  ^  Where  a  man 
hath  two  ways  to  pass  lands,  and  both  be  by  the  common 
law,  and  he  intendeth  to  pass  them  by  one  of  the  ways, 
ut  re$  moffis  valeat  it  shall  pass  by  the  other.  Bat  where 
a  man  may  pass  lands  either  by  the  common  law  or  by 
raising  of  an  ase  and  settling  it  by  the  statute,  there  in  many 
cases  it  is  otherwise."  But  that  rule  has  not  been  ob- 
served for  above  an  hundred  years  last  past ;  and  most  of 
the  cases  cited  are  determined  contrary  to  that  rule.  Nor 
does  Lord  Coke  lay  it  down  as  a  general  rule ;  but  he  only 
says,  that  is  so  in  many  cases.  And  Shepherd,  in  his 
book  of  Common  Assurances,  which  I  have  already  men- 
tioned, who  has  verbatim  transcribed  die  words  of  Lord 
Cohe^  puts  a  case,  which  I  have  already  mentioned,  directly 
contrary  to  this  rule. 

4thly.  The  next  objection  was,  that  the  deed  was  void, 


ROE   V.   TRANMARR.  298 

and  cannot  operate  at  all.  If  by  this  be  meant  void  as 
such  a  deed  which  it  was  intended  to  be,  all  the  cases  are 
agaipst  the  objection.  If  it  were  meant  a  void  deed,  this, 
as  I  have  already  shown,  is  not  so,  it  having  been  duly 
executed  by  the  grantor. 

5thly.  But  the  main  objection,  and  which  the  cases  (of 
which  I  shall  take  notice)  were  cited  to  support,  was,  that 
no  estate  passed  by  this  deed  to  Christopher  Kirkby,  out  of 
whose  estate  the  other  estates  are  to  arise;  and  it  is 
admitted  that  he  can  take  no  estate  by  this  deed.  To 
support  this  objection  were  cited,  Atwaters  v.  Birt^  43  Eliz. 
B.  C.  Cro.  Eliz.  856 ;  Hore  v.  Dix,  H.  12  Car.  2,  B.  C.  1 
Sid.  25 ;  and  Samon  v.  Janes^  2  Ventr.  818.  If  this  objec- 
tion had  not  been  so  solemnly  determined  in  these  cases  to 
be  a  good  one,  I  own  I  should  have  been  of  another  opinion; 
because,  in  a  covenant  to  stand  seised,  the  estate  properly 
arises  out  of  the  estate  of  the  grantor,  and  his  intent  that 
it  should  not  (I  think)  signifies  nothing.  For  though  his 
intent  is  to  be  regarded,  what  estate  is  to  pass,  arid  to  whom, 
I  do  not  think  it  is  all  to  be  regarded  as  to  the  manner  of 
passing  it  (of  which  he  is  supposed  to  be  ignorant) ;  if  it 
were,  it  would  overturn  almost  all  the  cases.  But  I  choose, 
rather  than  contradict  such  great  authorities,  to  distinguish 
the  present  case  from  them,  and  I  think  it  is  plainly  dis- 
tinguishable. For,  in  the  present  case,  the  estate  to  Wil- 
kinson could  not  be  to  arise  out  of  the  estate  of  Christopher 
Kirkby ;  1st,  because  he  was  intended  only  to  have  an  estate 
for  life,  or  at  most  an  estate-tail ;  and,  2dly,  because  the 
lessor's  estate  is  not  to  commence  until  after  the  estate 
granted  to  Wilkinson.*  •  Sic  in  the  on- 

There  is  likewise  one  thing  in  the  present  case  much  SuBt* be*!  mil- 
stronger  than  in  any  of  the  cases  that  have  been  cited  on  ^^^^  f^r  chriM^ 
the  one  side  or  the  other ;  for  here  is  not  only  the  word 
grant,  which  has  been  often  construed  as  a  word  of  covenant, 
but  likewise  the  grantor  expressly  covenants  in  two  places 
in  the  deed,  that  the  estate  shall  go  to  John  Wilkinson  in 
such  manner  as  he  has  granted  it 

For  these  reasons  we  are  all  of  opinion  that  this  deed 
will  amount  to  a  covenant  by  the  grantor  to  stand  seised 
to  the  use  of  John  Wilkinson,  and  that  therefore  he  ought 
to  have  the  benefit  of  the  verdict,  and  may  enter  up  judg- 
ment upon  it. 
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This  case,  as  well  as  that  of  Manby  v. 
Scott,  was  originallj  intended  for  insertion 
in  the  first  volume.  The  principle  which 
it  carries  ont,  and  is  osualljr  cited  to  Ulos- 
trate,  is  one  of  the  highest  importance, 
and  b  indeed  the  main  one  upon  which 
the  construction  of  every  written  instru- 
ment hinges.  It  is  expressed  in  the  two 
maxims, — Quando  tet  nan.  valet  iU  agat 
valeat  quantum  valere  potest^  and  Bemgne 
faciendce  sunt  interpretationet  chartarum 
propter  amp&dtatem  laicorum,  ui  res  magis 
valeat  quam  pereat.  Thus  a  deed  of  bar- 
gain and  sale,  void  for  want  of  inrolment, 
will  operate  as  a  grant  of  the  reversion. 
(See  Preston's  note  to  Shep.  Touch.  83 ; 
Smith  V.  Frederick,  1  Russ.  210;  Hagger- 
ston  V.  Hanbury,  5  B.  &  C.  101) ;  and  see 
Goodtitle  d.  Edwards  v.  Bailey,  Cowp. 
600 ;  Gibson  v.  Minet,  1  H.  Bl.  569,  3 
T.  R.  481 ;  Doe  v.  Simpson,  2  Wils.  22. 
See  too  Chester  v.  WiUan,  2  Wms.  Sand 
97  a,  and  the  cases  collected  in  notes 
thereto ;  and  see  Doe  v.  Salkeld,  Willes, 
673  ;  the  judgment  of  the  C.  J.  in  Park- 
hurst  v.  Dormer,  ibid.  832  ;  and  Cora.  Di. 
title  Parols.  Many  instances  of  the  appli- 
cation of  this  doctrine  will  be  found  in 
Shepherd's  Touchstone,  81,  et  seq.  For 
instance,  "  If  divers  join  in  a  deed — ^and 
some  are  able  to  make  such  a  deed,  and 
some  are  not  able — this  shall  be  said  to 
be  his  deed  alone  that  is  able ;"  a  familiar 
instance  of  which  will  be  found  in  the 
note  to  Moss  v.  Gallimore,  ante,  vol.  1,  p. 
317,  in  the  case  of  a  mortgagor  and 
mortgagee  making  a  lease  jointly,  which 
enures  as  the  lease  of  one  and  the  con- 
firmation of  the  other.  So  "  If  a  lease 
be  made  to  one  that  is  incapable  and 
others  that  are  capable,  in  this  case  it 
shall  enure  only  to  him  that  is  capable,"  &c. 
And  it  is  further  laid  down  in  the  same  va- 
luable work,  Shep.  Touch.  83,  that  **  when 
a  deed  may  enure  to  divers  purposes, 
he  to  whom  the  deed  is  made  shall  have 
election  which  way  to  take  it,  and  he  shall 
take  it  in  that  way  which  shall  be  most 
for  his  advantage ;  as  if  one  have  a  rent 
out  of  land  of  which  I  and  my  wife  are 
jointly  seised,  and  he  doth  by  his  deed 
release,  give,  and  grant  this  rent  to  me,  I 
may  use  this  as  a  release  to  extinguish  the 
rent,  or  as  a  graiit  of  the  rent,  as  it  may 
make  most  for  my  advantage.   But  wheie 


any  inoonventence  would  arise  from  the 
election,  there  the  grantee  shall  not  have 
an  election.**  One  of  the  latest  instances 
of  the  application  of  the  doctrine  dted  as 
in  Bae  v.  Tranmarr,  is  to  be  found  in  Doe 
V.  Davies,  2  Mee  and  Webb.  511,  which 
was  decided  on  the  authority  of  the  prin- 
cipal case  of  Roe  v.  T^nmarr,  and  bears  a 
good  deal  of  resemblance  to  it 

There  are  several  rules  of  constnicdon 
adopted  by  the  courts,  subsidiary  to  the 
above  doctrine,  and  for  the  purpose  of 
carrying  it  ont ;  as,  for  instance,  that  too 
much  stress  is  not  to  be  kdd  on  the  strict 
and  precise  meaning  of  words  where  the 
intention  is  manifest ;  for  91a  higret  in  Sterd 
httret  in  eortice,  and  verba  intenOom  debent 
inservire,  non  e  contra.  Hence  the  power 
which  the  court  exercises  in  marshalling 
the  words  of  a  written  instrument  so  as  to 
carry  the  intention  into  effect.  See  Atto 
T.  Hentmings,  2  Bulst.  282,  as  in  those 
cases  in  which  words  have  been  distri- 
buted among  different  subjects  referenda 
singula  singuGs;  (see  Cook  v.  Gerrard, 
1  Wms.  Sand.  170,  et  fiotof.)j  Nay,  there 
are  cases  in  which  the  very  same  words 
have  been  construed  to  bear  different 
meanings  in  respect  of  the  legal  pro- 
perties of  different  subject-matters,  as  in 
Forth  y.  Chapman,  1  P.  Wms.  667  ;  see 
Burton  v.  Barclay  and  Perkins,  7  Bingh. 
749.  So  where  one  writing  contains  two 
distinct  instruments,  e.  g.  a  lease  and  re- 
lease, the  court  will  read  that  first  which 
must  be  looked  on  as  the  first  in  point  of 
time,  in  order  to  accomplish  the  intention 
of  the  parties.  1  Freem.  251,  2  Mod. 
252,  et  vide  BredotCs  case,  I  Co.  76. 
Hence,  too,  the  doctrine  of  Cy-pres  (as  it 
is  called),  the  principle  of  which  in  wills 
is,  that  where  there  is  a  general  and 
also  a  particular  intention,  and  the  par- 
ticular intention  cannot  take  effect,  the 
words  shall  be  so  construed  as  to  give 
effect  to  the  general  intention.  See  Pres- 
ton's Shep.  Touch.  87,  and  the  expressions 
of  BvUer,  J.,  2  T.  R.  254.  A  further  con- 
sequence of  this  rule  is  expressed  in  the 
maxim.  Mala  grammatica  mm  vUiat  char' 
tarn,  and  there  have  been  cases  in  which 
the  word  and,  in  furtherance  of  this  doc- 
trine, has  been  read  or;  see  Chapman  v 
Dalton,  Plowd.  289 ;  1  Inst.  225  a.  Again, 
the  construction  must  be  made  onthe  en- 
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tire  ituirumeni,  afler  looking,  as  the  phraie 
is,  at  the  four  corners  of  it,  Ex  antecedeu' 
tibtu  et  catuequmtibus  fit  optima  mterpre* 
taHo,  and  verba  posteriora  propter  cert^ 
tudinem  addita  ad  priora  quae  certitudine 
indigent  sunt  referenda ;  see  4  Leon.  248. 
Again,  every  word  in  an  instrument  ought, 
if  possible,  to  operate,  and  subsequent 
words  shall  not  defeat  prior  ones,  if  they 
may  stand  together.  Hard.  94  ;  6  Mod. 
107.  Still,  if  there  be  words  repugnant 
and  plainly  at  variance  with  the  general 
intention  of  the  instrument,  they  shall  be 
rejected  :  Crowley  v.  Swindlett  Vaugh.i7d ; 
Sims  V.  Doughty,  5  Yes.  243 ;  and  if  two 
clauses  be  plainly  at  variance,  the  former 
stands:  Hard.  94;  6  Mod.  107;  Shep. 
Touch.  88;  2  Taunt.  113 ;  though  it  is 
otherwise  in  wills.  Doe  v.  Biggs,  2  Taunt. 
109 ;  Sherritt  v.  Buckley,  2  My.  &  K.  149, 
so  in  an  Act  of  Parliament,  Att.  Gen,  v. 
Chelsea  W.  W„  I  Fitzg.  195.  If,  however, 
the  contradictions  be  of  such  a  descrip- 
tion as  to  render  the  intention  of  the  in- 
strument wholly  uncertain  and  insensible, 
it  will  be  void.  2  And.  103 ;  I  Inst.  20  b. 
Thomas  v.  Thomas,  6  T.  R.  676. 

A  party  cannot,  without  the  very 
strongest  evidence,  be  supposed  to  intend 
to  contravene  the  rules  of  law,  or  to  create 
a  forfeiture,  and  therefore  if  either  of  those 
consequences  would  follow  from  giving  a 
particular  construction  to  the  instrument, 
such  a  construction  shall,  if  possible,  be 
rejected.  Co.  Litt.  42  and  183;  2  Bl. 
Com.  379 ;  Shep.  Touch.  88.] 

Ancient  instruments  may  be  construed 
by  ancient  usage,  for  so  the  parties  to 
them  must  be  supposed  to  have  intended. 
Contemporanea  expositio  fortissima  est  in 
lege,  per  Lord  Hardwicke,  3  Atk.  577 ;  see 
Bro.  Abr.  Grants,  89 ;  2  Bulst  298. 

An  evident  omission  or  mistake  may  be 
supplied  even  at  law.  Trelhewy  v. 
EUesdon,  2  Vent.  141 ;  Lloyd  v.  Say  and 
Sele,  4  Bro.  P.  C.  73  ;  see  Clinton  v. 
Cholmondeley,  2  B.  &  A.  625 ;  Spyve  v. 
Topham,  5  East,  115.  As  to  the  power 
of  equity  to  rectify  instruments,  see  Uve- 
dale  V.  Halfpenny,  2  P.  Wms.  151 ;  2Va- 
gus  V.  Puget,  2  Ves.  194. 

The  words  used  in  a  deed  are  to  be 
taken  most  strongly  against  the  party 
using  them,  verba  accipiuntur  fortius  contra 


proferentem  f  for  the  law  supposes  that 
natural  self-love  will  prevent  a  man  from 
unnecessarily  using  language  to  his  own 
disadvantage.    Co.  Litt.  185;  Cro.  Car. 
400 ;    2   Bl.    Com.   379.      But  this  is 
only  to  be  carried  as  far  as  fair  inference 
will  allow ;  see  3  Ves.  48  ;  and  being  a 
harsh  rule,  it  must  not  be  resorted  to  till 
other  modes  of  ezpontion  have  been  tried 
and  failed.   2  Bl.  Com.  ubi  supra,  Bac.  £1. 
Reg.  3.    And  there  is  a  difference  in  this 
respect  between  a  deed  poll  and  an  in- 
denture, the  forder  being  executed  by 
the  grantor  alone,  the  words  are  his  only ; 
the  latter  being  executed  by  both  parties, 
the  words  are  used  by  both.   Plowd.  134. 
It  has  been  already  said,  **  that  where 
a  deed  may  operate  in  two  ways,  he  to 
whom  it  is  made  may  elect  in  which  way 
he  will  have  it  operate."     But  the  instru- 
ment ought,  if  pleaded,  to  be  stated  accord- 
ing to  its  legal  effect,  and  the  court  not  left 
to  make  the  election.   In  Miller  v.  Green, 
2  Tyrwh.  8,   1  C.  &  J.  142,  8  Bing.  9«, 
an  action  of  replevin  having  been  brought 
by  the  plaintiff  against  the  defendant,  the 
latter  made  cognizance^  that,  by  deed  of  25 
Sept.  1806,  Taylor  granted  Hodgson  a 
rent-charge  on  the  premises,  with  power  to 
enter  and  distrain  for  the  arrears  and  the 
distress  to  detain,  manage,  sell,  and  dis- 
pose of  in  the  same  manner  in  all  respects 
as  distresses  for  rent  reserved  on  leases 
for  years ;  and  that  he,  the  defendant,  as 
bailiff  to  Taylor,  entered  and  distrained  for 
arrears  thereof.     The  plaintiff  pleaded  in 
bar,  that  by  a  previous  deed  of  7th  May, 
1806,Taylor  granted  Walton  a  rent-charge 
out  of  the  same  premises,  and  for  better  se- 
curing the  payment,granted,6old  and  demi- 
sed them  to  Fletcher  for  ninety-nine  years, 
with  power  of  distress,  and  that  arrears 
had  accrued  and  were  due.     It  was  held 
that  as  the  plea  in  bar  did  not  aver  an  entry 
by  Fletcher  under  the  deed  of  7th  May, 
1806,  no  estate  at  common  law  appeared  to 
have  vested  in  him  by  that  deed ;  and 
that,  though  an  estate  might  have  passed 
to  him  by  way  of  bargain  and  sale,  under 
the  Statute  of  Uses,  still,  as  he  had  not  so 
pleaded  it,  the  court  could  not  make  the 
election  for  him.     It  is  true  that  in  this 
case  the  party  pleading  the  deed  was  (as 
far  as  appeared  on  the  record)  a  stranger. 
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and  80  the  court  obsenred.  In  Pascoe  ▼. 
Pascoe,  3  Bingh.  N.  C.  898,  the  plaintiff 
having  brought  replevin,  the  defendant 
avowed  that  the  plaintiff  held  the  premises 
as  his  tenant  under  a  demise,  at  a  rent  of 
32/.  per  annum,  and  avowed  for  QOL  ar- 
rears :  plea  in  bar,  that  the  demise  passed 
the  whole  of  the  defendant's  interest, 
without  leaving  him  any  reversion.  Upon 
demurrer,  at  a  subsequent  stage  of  the 
pleadings,  it  was  held  that  the  plea  in  bar 
was  not  bad ;  for  that,  on  the  authority 
of  Preece  v.  Corrie,  5  Bingh.  24,  it  might 
admit  a  demise,  yet  set  up  an  assignment ; 


and  though  it  was  contended,  on  the  part 
of  the  defendant,  that  the  rent  would,  at  all 
events,  be  a  rent-seek,  to  which  a  power 
of  distress  would  be  incident  by  virtue 
of  4  G.  2,  cap.  28,  yet  the  court  said, 
"  Although  it  is  true  that  this  rent  may 
be  a  rent-seek,  and  that  the  remedy  is  the 
same  under  the  statute  for  a  rent-seek  as 
a  rent-service,  ^tf<  the  avowry  it  for  a  rent' 
service  at  common  law,  and  not  for  a  rent- 
seckH*  See  further,  as  to  the  necessity  of 
pleading  a  deed  according  to  its  legal 
effect,  the  excellent  note  to  Chester  v. 
Willan,  2  Wms.  Saund.  97  b. 


MERRYWEATHER  v.  NIXAN. 


EASTER,  39  G.  3.— iT.  B. 
[reported  8  T.  R.,  186.] 

If  A.  recover  in  tort  against  two  defendants^  and  levy  the 
whole  damages  on  one,  that  one  cannot  recover  a  moiety 
against  the  other  for  his  contribution  ;  aliter,  in  assumpsit 

One  Starkey  brought  an  action  on  the  case  against  the 
present  plaintiff  and  defendant  for  an  injury  done  by  them 
to  his  reversionary  estate  in  a  mill,  in  which  was  included 
a  count  in  trover,  for  the  machinery  belonging  to  the  mill ; 
and  having  recovered  840/.,  he  levied  the  whole  on  the 
present  plaintiff,  who  thereupon  brought  this  action  against 
the  defendant  for  a  contribution  of  a  moiety,  as  for  so  much 
money  paid  to  his  use. 

At  the  trial,  before  Mr.  Baron  Thomson,  at  tlie  last  York 
assizes,  the  plaintiff  was  nonsuited,  the  learned  judge  being 
of  opinion  that  no  contribution  could  by  law  be  claimed  as 
between  joint  wrong-doers ;  and,  consequently,  this  action, 
upon  an  implied  assumpsit^  could  not  be  maintained  on  the 
mere  ground  that  the  plaintiff  had  alone  paid  the  money 
which  had  been  recovered  against  him  and  the  other  defen- 
dant in  that  action. 

Chambre  now  moved  to  set  aside  the  nonsuit;  contend- 
ing, that  as  the  former  plaintiff  had  recovered  against  both 
these  parties,  both  of  them  ought  to  contribute  to  pay  the 
damages:  but 

Lord  Kenyan^  C.  J.,  said,  there  could  be  no  doubt  but 
that  the  nonsuit  was  proper:  that  he  had  never  before 
heard  of  such  an  action  having  been  brought,  where  the 
former  recovery  was  for  a  tort :  that  the  distinction  was 
clear  between  this  case  and  that  of  a  joint  judgment  against 
several  defendants  in  an  action  of  assumpsit:  and  that  this 
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decision  would  not  affect  cases  of  indemnity,  where  one 
man  employed  another  to  do  acts,  not  unlawful  in  them- 
selves, for  the  purpose  of  asserting  a  right. 

Rule  refused. 
The  case  of  Philips  v.  Biggs^  Hard.  164,  was  mentioned 
by  Zatr,  for  the  defendant,  as  the  only  case  to  be  found  in 
the  books  in  which  the  point  had  been  raised ;  but  it  did 
not  appear  what  was  ultimately  done  upon  it. 


Thb  principle  established  by  Merry- 
weather  v.  Ntxan^  viz.,  that  one  tort-fecuor 
cannot  recover  contribution  against  ano- 
ther, is  but  one  modification  of  that  gene- 
ral rule  laid  down  by  JVUmot,  C.  J.,  in 
Collins  V.  Blantem,  ante,  vol.  1.,  viz.  :  Ex 
turpi  eatua  non  oritur  actio.  "  Whoever," 
his  lordship  there  lays  down,  "  is  a  party 
to  an  unlawful  contract,  if  he  have  once 
paid  the  money  stipulated  to  be  paid  in 
pursuance  thereof,  shall  not  have  the  help 
of  a  court  of  justice  to  fetch  it  back  again.** 
And  the  statement  of  an  account  in  which 
the  money  due  by  the  terms  of  the  illegal 
contract  is  allowed,  seems  for  this  purpose 
equivalent  to  payment  of  it.  Owens  v.  Den" 
ton,  1  C.  Mee.  &  Rose,  712 ;  5  Tyrwh. 
359.  In  that  case,  the  defendant  had  sold 
malt  to  the  pladntiff  by  the  hobbett,  and 
the  price  having  been  included  in  an 
account  stated  and  settled  between  them, 
it  was  held,  that  the  defendant  might 
avail  himself  of  the  sale  in  support  of  a 
plea  of  set-off  to  an  action  brought  against 
him  by  the  plaintiff.  "  The  general  pro- 
position," said  Lord  Abinger,  "may  be 
admitted,  that  a  seller  cannot  enforce  a 
contract  of  this  sort  by  action,  or  in  sup- 
port of  a  plea  of  set-off.  But  the  question 
here  is,  whether  a  settlement  of  accounts, 
equivalent  to  a  payment  in  cash,  has  not 
taken  place  between  the  parties  ?  ** 

Examples  of  the  rule,  that  money  paid 
in  pursuance  of  an  illegal  contract,  shall 
not  be  brought  back  again,  are  to  be  found 
in  B.  N.  P.  16,  132  ;  Howton  v.  Hancock, 
8  T.  R.,  575  ;  Browning  v.  Morris,  Cowp. 
790 ;  Andr4e  v.  Fletcher,  3  T.  R.,  2G6 ; 
Vandi/ck  v.  Hewitt,  I  East,  97  ;  Lubbock 
V.  Potts,  4  East,  449  ;  which  shew,  that, 
in  case  of  illegal  insurance,  the  premium 


cannot  be  recovered  back,  notwithstand- 
ing that,  the  insurance  being  void,  the 
underwriters  could  not  have  been  compel- 
led to  pay  the  loss  ;  though  it  is  otherwise 
where  the  illegality  has  been  occasioned  by 
an  accident,  of  which  the  insured  could  not 
have  been  aware,  such  as  the  breaking  out 
of  hostilities  between  the  country  of  the 
insured  and  this  country,  of  which  no  news 
had  arrived  at  the  place  where  the  insur- 
ance was  effected.  Oom  v.  Bruce,  12  East, 
225;  and  see  Hentig  v.  Stanniforth,  5 
M.  Sc  S.,  122.  It  must  be  observed  that  the 
generality  of  this  doctrine  is  subject  to  some 
qualifications,  for,  though,  generally  speak- 
ing, money  paid  in  pursuance  of  an  illegal 
contract  cannot  be  recovered,  yet  where 
the  contract  has  been  rendered  illegal  by 
an  act  the  object  of  which  is  to  protect 
one  class  of  men  against  another,  or  where 
the  contract  has  been  made  in  consequence 
of  oppression  on  one  side,  and  submission 
on  the  other,  persons  belonging  to  the  class 
whose  protection  is  the  object  of  the  law, 
may  recover  back  from  those  against 
whom  it  is  intended  to  protect  them, 
payments  made  under  such  a  contract ; 
see  Smith  v.  Brondey,  Dougl.  696  n.,  B.  N. 
P.  133  ;  Jaques  v.  GoUghtly,  2  Bl.  1073 ; 
Jaques  v.  Withy,  1  H.  Bl.  65  ;  Williams  v. 
Hedley,  8  East,  378  ;  Taylor  v.  Lendey,  9 
East,  49  ;  Smith  v.  Cuff,  6  M.  &  S.  160. 
And  it  must  also  be  observed,  that  even 
money  paid  in  pursuance  of  an  illegal 
contract  by  one  of  the  parties  to  it,  but 
paid,  not  to  the  other  party,  but  to  a 
stakeholder,  may  be  recovered  back  from 
the  stakeholder  before  it  had  reached  the 
other  party *8  hands  ;  for  to  permit  this  is 
merely  to  allow  a  locus  poenUentim,  and  to 
prevent  the  illegal  contract  from  being 
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executed  at  all.  See  Cotion  v.  Thurlandt  ^ 
T.  R.  405  ;  SjMth  ▼.  Bickmorey  4  Taunt. 
474  ;  HoMtelow  v.Jackton,  8  B.  &  C.  221 ; 
Hodson  y.  Terrill,  1  C.  &  Mee,  802 . 

The  doctrine  established  in  Merry' 
weather  v.  Nixan,  is  drawn  from  the  same 
source  as  that  which  prevents  the  recoyerj 
of  money  paid  in  pursuance  of  an  illegal 
contract.  If  contributions  could  be 
claimed  by  one  tort-feasor  from  another, 
the  community  of  wrong  between  the 
plaintiff  and  defendant  would  be  the  very 
foundation  of  the  action  ;  and  it  is  as  con. 
trary  to  policy  to  allow  a  man  to  recover 
that  which  he  has  paid  in  consequence  of 
his  illegal  act^  as  to  allow  him  to  recover 


that  which  he  has  paid  in  consequence  of 
his  illegal  contract ;  and  therefore,  where 
a  sheriff  lets  the  defendant  go  without 
taking  a  bail-bond,  and  is  in  consequence 
obliged  to  pay  the  debt,  he  cannot  recover 
the';  amount  of  it  from  the  defendant. 
Pitcher  v.  Bailey,  8  East,  171 ;  Eyles  v. 
Faikney,  Peake  N.  P.  C,  144  n.  The 
qualiBcations  which  have  been  engrailed 
on  the  general  rule  laid  down  in  Merry* 
weather  v.  Nixan,  will  be  found  collected 
in  the  note  to  Lampleigh  v.  Braithwaite, 
ante,  vol.  1,  p.  71,  in  which  the  right  of 
a  joint-contractor  to  contribution  is  also 
spoken  of. 


VICARS  V.  WILCOCKS. 


MICH.— 4,7  GEO.,  3  JT.  B. 

[reported   8  BAST,    1.] 

Where  special  damage  is  necessary  to  sustain  an  action  for 
slander^  it  is  not  suffiderU  to  prove  a  mere  wrongful  act  of 
a  third  person  induced  hy  the  slander ^  such  cls  that  he  dis* 
missed  the  plaintiff  from  his  employ^  before  the  end  of  the 
term  for  which  they  had  contracted;  but  the  special  damage 
must  be  a  legal  and  natural  consequence  of  the  slander, 

DamagCf  to  be  actionable^  must  not  be  too  remote. 

In  an  action  on  tlie  case  for  slander,  the  plaintiff  declared, 
that  whereas  he  was  retained  and  employed  by  one  J.  0., 
as  a  journeyman  for  wages,  the  defendant  knowing  the 
premises,  and  maliciously  intending  to  injure  him,  and  to 
cause  it  to  believed  by  J.  O.  and  others,  that  the  plaintiff 
had  been  guilty  of  unlawfully  cutting  the  cordage  of  the  de- 
fendant, and  to  prevent  the  plaintiff  from  continuing  in  the 
service  and  employ  of  J.  O.,  and  to  cause  him  to  be  dismissed 
therefrom,  and  to  impoverish  him  ;  in  a  discourse  with  one 
J.  M.  concerning  the  plaintiff,  and  concerning  certain 
flocking-cord  of  the  defendant  alleged  to  have  been  before 
then  cut,  said  that  he  (the  defendant)  had  last  night  some 
flocking  cord  cut  into  six  yard  lengths,  but  he  knew  who 
did  it ;  for  it  was  William  Vicars ;  meaning  that  the  plain- 
tiff had  unlawfully  cut  the  said  cord.  And  so  it  stated 
other  like  discourse  with  other  third  persons^  imputing  to 
the  plaintiff  that  he  had  maliciously  cut  the  defendant's 
cordage  in  his  rope-yard.  By  reason  whereof  the  said  J. 
O.,  believing  the  plaintiff  to  have  been  guilty  of  unlawfully 
cutting  the  said  flocking  cord,  &c.,  discharged  him  from  his 
service  and  employment,  and  has  always  since  refused  to 
employ  him ;  and  also  one  R.  P.,  to  whom  the  plaintiff 
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applied  to  be  employed  after  his  discharge  from  J.  O.9  on 
account  of  the  speaking  and  publishing  the  said  slanderous 
words,  and  on  no  other  account  whatsoever,  refused  to 
receive  the  plainti£f  into  his  service.  And  by  reason  of  the 
premises  the  plaintiff  has  been  and  still  is  out  of  employ 
and  damnified,  &c. 

It  appeared  at  the  trial  before  Lawrence^  J.,  at  Stafford, 
that  the  plaintiff  had  been  retained  by  J.  O.  as  a  journeyman 
for  a  year,  at  certain  wages,  and  that  before  the  expiration 
of  the  year  his  master  had  discharged  him  in  consequence 
of  the  words  spoken  by  the  defendant.     That  the  plaintiff 
afterwards  applied  to  R.  P.  for  employment,  who  refused 
to  employ  him,  in  consequence  of  the  words,  and  because 
his  former  master  had  dischcarged  him  for  the  offence  imputed 
to  him.     The  plaintiff  was  thereupon  nonsuited ;  it  being 
admitted  that  the  words  in  themselves  were  not  actionable 
without  special  damage;  and  the  learned  judge  being  of 
opinion,  that  the  plaintiff  having  been  retained  by  his  mas* 
ter  under  a  contract  for  a  certain  time  then  unexpired,  it 
was  not   competent  for  the  master  to  discharge  him  on 
account  of  the  words  spoken ;  but  it  was  a  mere  wrongful 
act  of  the  master,  for  which  he  was  answerable  in  dams^es 
to  the  plaintiff:  that  the  supposed  special  damage  was  the 
loss  of  those  advantages  which  the  plaintiff  was  entitled  to 
under  his  contract  with  his  master ;  which  he  could  not  in 
law  be  considered  as  having  lost,  as  he  still  had  a  right  to 
claim  them  of  his  master,  who,  without  a  sufficient  cause, 
had  refused  to  continue  the  plaintiff  in  his  service.      2dly, 
With  respect  to  the  subsequent  refusal  of  R.  P.  to  employ 
the  plaintiff,  that  it  did  not  appear  to  be  merely  on  account 
of  the  words  spoken :  but  rather  on  account  of  his  former 
master  having  discharged  him  in  consequence  of  the  accusa- 
tion ;  without  which  he  might  not  have  regarded  the  words. 
Jervis  now  moved  to  set  aside  the  nonsuit,  and  urged 
that  it  was  always  deemed  sufficient  proof  of  special  damage 
in  these  cases,  to  shew  that  the  injury  arose  in  fact  from  the 
slander  of  the  defendant,  and  it  was  not  less  a  consequence 
of  it  because  the  act  so  induced  was  wrongful  on  the  part 
of  the  master.      He  said,  that  he  could  find  no  case  where 
such  a  distinction  was  laid  down,  and  that  the  practice  of 
Nisi  Prius  was  understood  to  be  otherwise,      ^dly.  That 
the  refusal  of  R.  P.  to  employ  the  plaintiff,  was  clear  of 
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that  objection ;  and  that  such  refusal  had  proceeded  upon 
the  alleged  cause  of  discharge  by  the  first  master,  and  not 
upon  the  bare  act  itself  of  discharge. 

Lord  Ellenborouffhy  C.  J.,  said,  that  the  special  damage 
must  be  the  legal  and  natural  consequence  of  the  words 
spoken,  otherwise  it  did  not  sustain  the  declaration :  and 
here  it  was  an  illegal  consequence ;  a  mere  wrongful  act  of 
the  master ;  for  which  the  defendant  was  no  more  answer- 
able, than  if,  in  consequence  of  the  words,  other  persons 
had  afterwards  assembled  and  seized  the  plaintiff,  and 
thrown  him  into  a  horsepond  by  way  of  punishment  for  his 
supposed  transgression.  And  his  Lordship  asked  whether 
any  case  could  be  mentioned  of  an  action  of  this  sort  sus- 
tained b}'  proof  only  of  an  injury  sustained  by  the  tortious 
act  of  a  third  person.  Upon  the  second  ground,  non  liquet 
that  the  refusal  by  R.  P.  to  employ  the  plaintiff,  was  in 
consequence  of  the  words  spoken,  as  it  is  alleged  to  be: 
there  was  at  least  a  concurrent  cause,  the  act  of  his  former 
master  in  refusing  to  continue  him  in  his  employ :  which 
was  more  likely  to  weigh  with  R.  P.  than  the  mere  words 
themselves  of  the  defendant 

The  other  Judges  concurring. 

Rule  refused. 


In  Comyn*8  Di.  Action  on  the  Case — 
Defamation^  the  doctrine  here  asserted 
namely,  that  damage,  under  certain  cir- 
cumstances may  be  too  remote  to  form  the 
subjectrmatter  of  an  action,  will  be  found 
laid  down  ;  and  there  are  several  modem 
cases  in  which  the  courts  have  acted  upon 
it.  In  Kelly  v.  Partington,  5  B.  &c  Ad. 
645,  the  plaintiff,  a  servant  maid,  sued 
the  defendant  for  using  certain  words  not 
actionable  in  themseives,  but,  in  con- 
sequence of  which,  it  was  stated,  one 
Stenning  had  refused  to  engage  her  in  his 
service.  The  court,  however,  held  the 
action  not  to  be  maintainable,  apparently, 
upon  the  ground  that  the  words  were  not 
of  a  description  which  would  naturally 
lead  to  the  result  stated  by  the  declarar 
tion  to  have  been  produced  by  them. 
"  I  have  always,"  said  Patteson,  J., 
"  understood  that  the  special  damage  must 
be  the  natural  result  of  the  thing  done. 


The  words  here  are, '  the  plaintifFsecreted 
Is.  6d.  under  the  till,  stating,  these  are  not 
times  to  be  robbed.'  Then,  it  is  said,  the 
words  are  actionable,  because  a  person,  after 
hearing  them,  chose  in  his  caprice  to  reject 
the  plaintiff  as  a  servant.  But,  if  the 
matter  was  not  defamatory,  the  rejection 
of  the  plaintiff  cannot  be  considered  the 
natural  resuU  of  speaking  the  words.  To 
make  the  speaking  of  the  words  wrongkul, 
they  must,  in  their  nature,  be  defama- 
tory." 

In  Morris  v.  Longdate,  2  B.  &  P.  264, 
the  declaration  stated  that  the  plaintiflf 
was  a  dealer  in  the  funds,  and  that  the 
defendant  said  of  him,  **Heisa  lame  duch,*' 
meaning  that  he  was  incapable  of  fulfiliiog 
his  contracts,  in  consequence  of  which 
divers  persons  refused  to  deal  with  him. 
The  court  held  the  declaration  bad  upon 
the  ground  that  the  plaintiflTs  contracts, 
which  the  words  lame  duck  accused  hiffl 
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of  not  fulfilling,  might  be  unlawful  ones, 
and  if  »o,  no  special  damage  could  arise 
from  a  charge  that  he  had  not  done  that 
which  the  law  prohibits. 

In  Ashley  r,  Ham»on,\  Esp.  48,  the  de- 
claration stated  that  the  defendant  had  pub- 
lished a  libel  on  Madame  Mara,  in  conse- 
quence of  which  she  refused  to  sing  (as  she 
had  engaged  to  do)  at  his  oratorio,  from  an 
apprehension  of  being  hissed  and  ill- 
treated,  whereby  he  lost  the  benefit  of 
her  services.  Lord  Kenyan  held  the 
action  not  maintainable.  '*The  injury,** 
he  said,  '*  was  too  remote^  and  impossible 
to  be  connected  with  the  cause  assigned 
for  it.  Her  refusal  to  perform  might  have 
proceeded  from  groundless  apprehension  ; 
and  the  plaintiff  was  not  at  liberty  to 
suggest  the  libel  as  the  cause  of  that  in- 
jury, which  might  have  proceeded  from 
another  cause,  or  perhaps  from  caprice 
or  insolence.' " 

In  Wardv.  Week$,  7  Btngh.  211,  the 
declaration  stated  the  defendant  to  have 
said  of  the  plaintiff,  "He  is  a  rogue 
and  a  swindler;  I  know  enough  about 
him  to  hang  him,"  in  consequence  of 
which  John  Bryer  refused  to  sell  the 
plaintiff  certain  goods.  It  turned  out 
at  the  trial  that  the  words  were  spoken  to 
Bryce,  and  communicated  by  him  to 
Bryer,  who  thereupon  refused  to  trust  the 
plaintiff :  upon  this  the  plaintiff  was  non- 
suited. On  a  motion  to  set  aside  the 
nonsuit,  it  was  urged  that  Bryce  was  the 
mere  conduit-pipe  of  the  slander  ;  but  the 
court  thought  that  Bryce,  being  a  free 
ag^nt,  his  repetition  of  the  defamatory 
words  to  Bryer  was  a  Wrongful  act^  for 
which  he,  and  not  the  defendant,  should 
be  answerable,  and  they  discharged  the 
rule.  "  Every  man,"  said  Tindal^  C.  J., 
**  must  be  taken  to  be  answerable  for  the 
necessary  consequences  of  his  own  wrong- 
ful acts.  But  such  a  spontaneous  and 
unauthorised  communication  cannot  be 
considered  the  necessary  consequence  of 
the  original  uttering  of  the  words ;  for  no 
effect  whatever  followed  from  the  first 
speaking  of  the  word  to  Bryce  :  if  he  had 
kept  them  to  himself,  Bryer  would  still 
have  trusted  the  pluntiff.  It  was  the  re- 
petition of  them  by  Bryce  to  Bryer, 
which  was  the  voluntary  act  of  a  free 
agent,  over  whom  the  defendant  had  no 


control,  and  for  whose  acts  he  is  not 
answerable,  that  was  the  immediate  cause 
of  the  plaintiff's  damage.  We  think, 
therefore,  that  as  each  count  in  the  de- 
claration alleges,  as  the  only  ground,  the 
original  false  speaking  of  the  words,  the 
allegation  that  *  by  means  of  the  commit- 
ting of  such  grievance,  Bryer  refused  to 
give  the  plaintiff  credit,'  is  not  made  out 
by  the  evidence,  and  on  that  ground  we 
think  the  nonsuit  is  right." 

For  instances  in  which  the  argument, 
that  the  damage  assigned  was  too  remote, 
has  been  held  unavailable,  may  be  cited 
Knigltt  V.  Gibht,  1  Ad.  &  £11.  43,  and 
Green  v.  Button,  2  C.  M.  &  Rose,  707. 
In  Knitfht  v.  Gibhtt  the  declaration  stated 
that  the  defendant  spoke  certain  words 
of  the  plaintiff,  in  consequence  of  which 
she  was  obliged  to  leave  the  service  of 
Samuel  Enock,  a  finisher  of  straw  hats, 
by  whom  she  was  employed.  The  evi- 
dence was,  that  the  defendant  came  to 
Mrs.  Enock,  and  said  to  her  of  the  plain- 
tiff and  her  fellow-lodger,  *<  I  am  ashamed 
of  their  conduct ;  they  were  singing  and 
making  a  noise,  and  tabouring  the 
windows  :  it  is  no  use  their  denying  it. 
Their  conduct  is  shameful  and  disgrace- 
ful, more  like  a  bawdy-house  than  any- 
thing ;  and  no  moral  person  would  like  to 
have  such  people  in  the  house."  Mrs. 
Enock,  after  this,  dismissed  the  plaintiff 
and  her  companion  ;  but  said  she  did  so, 
not  because  she  believed  what  the  defend- 
ant said,  but  because  he  was  her  landlord, 
and  sh  e  was  afraid  of  offending  hi  m.  A  fter  a 
verdict  for  the  plaintiff,  a  motion  was  unsuc- 
cessfully made  to  enter  a  nonsuit,  on  the 
ground  that  the  damage  did  not  fiow  from 
the  imputation,  but  from  Enock's  wish  to 
oblige  the  defendant,  which  would  have  pro- 
duced the  same  effect  had  the  words  con- 
tained no  imputation,  but  merely  expressed 
his  desire  of  the  plaintiff's  dismissal.  **  The 
case,"  said  Patteson,  J.,  "was  not  like 
Vicars  v.  Wilcocks,  because  here  the  whole 
cause  of  the  special  damage  proceeds  from 
the  plaintiff  himself ;  nothing  is  done  by 
any  other  person."  "  It  is  clear,"  said 
Parke,  J.,  '*  that  if  the  words  in  question 
had  not  been  used,  the  plaintiff  would 
not  have  been  dismissed ;  and  it  is  sufili- 
cient  in  this  action  to  show  she  was 
turned  out  in  consequence  of  such  words 
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of  the  defendant.  The  effect  of  the  evi- 
dence may  be,  that  the  witness  would  have 
turned  the  plaintiff  away  if  different  words 
had  been  used;  but  the  different  words 
were  not  used,  and  she  was  sent  away  in 
consequence  of  these.  In  Vicars  v.  WU- 
cocks,  supposing  the  point  there  to  have 
been  rightly  decided,  there  were  two  dis- 
tinct causes  of  the  special  damage ;  the 
words  used,  and  the  act  done  by  a  third 
person ;  and  the  special  damage  might 
have  resulted  from  either." 

In  Green  v.  Button,  2  C.  Mee.  &  R,  707, 
the  declaration  stated  that  the  plaintiff 
was  a  carpenter,  and  had  purchased  of 
C.  &  Son  200  battens  for  11/.  which  he 
had  borrowed  from  the  defendant  and 
paid  to  C.  &  Son :  for  which  the  defend- 
ant falsely  and  wrongfully  pretending 
tjiat  he  had  a  Uen  on  the  battens, 
directed  C.  &  Son  not  to  deliver  them 
to  the  plaintiff  without  his  (the  defend- 
ant's) orders  ;  that  C.  &  Son  com- 
plied with  this  direction,  and  plaintiff 
thereby  lost  the  benefit  of  the  battens. 
The  plea  denied  the  payment  of  the  11/- 
to  C.  &  Son  ;  and,  on  demurrer  to  it,  the 
declaration  was  impugned  on  the  autho- 
rity of  Vicars  v.  Wilcocks,  and  Morris  v. 
Langdale.  The  court,  however,  held, 
that  if  C.  &  Son  had  not  been  paid  (and 
the  plea  traversed  the  payment),  it  was 
not  clear  that  their  refusal  to  deliver  the 
battens  was  unjustifiable,  and  if  not,  it 
might  be  assigned  as  special  damage  arising 
from  the  defendant's  false  representation, 
without  impugning  the  authority  of  Vicars 
V.  Wilcocks.  Parke,  B.,  in  delivering  judg- 
ment, said,  **  Vicars  v.  Wilcocks,  and  Lord 
EldorCs  dictum  in  Morris  v.  Langdale,  are 
cited  to  show  that  the  plsdntifTs  right  of 
action  against  them  (C.  &  Son),  bars  him 
from  recovering  against  the  defendant :  it 
is  not  necessary  to  consider  how  far  those 
cases  would  be  supported,  if  the  same 
question  arose  directiy  ;  if  it  did,  we 
should  desire  time  to  give  them  a  full  con- 
sideration, some  doubt  having  been  thrown 
upon  their  authority." 

The  work  to  which  his  lordship  alluded, 
as  having  cast  some  doubt  on  the  autho- 
rity of  Vicars  v.  Wilcocks,  is  Mr.  Starkie's 
excellent  Law  of  Slander  and  Libel,  2  Ed. 
p.  205,  where  the  following  observations 
will  be  found : — **  It  has  been  said,  that 


where,  in  consequence  of  the  words,  a 
third  person  has  refused  to  perform  a  con- 
tract previously  made  with  the  plaintiff, 
and  which  he  is  in  law  bound  to  perform, 
no  action  is  maintainable,  for  the  plain- 
tiff is,  in  such  case,  entitled  to  a  compensa- 
tion for  the  nonperformance  of  the  con- 
tract ;  and  were  he  allowed  to  maintain 
his  action  for  the  slander,  he  would  re- 
ceive a  double  compensation  for  the  same 
injury — first,  against  the  author  of  the 
slander ;  and  secondly,  against  the  person 
who  had  refused  to  perform  his  agreemenu 
This  doctrine  would,  in  many  instances, 
be  productive  of  hardship  to  the  plaintiff: 
he  may  revert,  it  is  true,  to  his  legal  re- 
medy against  the  person  refusing  to  per- 
form his  contract ;  but  this  can  scarcely  be 
considered  as  a  full  and  real  compensation 
to  a  party  who  has  had  a  benefit  in  pos- 
session wrested  from  him,  and  converted 
into  a  bare  legal  right."  It  may  perhaps 
be  urged  that  Vicars  v.  Wilcocks  was 
decided,  not  so  much  on  the  ground  that 
the  plaintiff,  if  suffered  to  recover,  would 
have  obtained  two  compensations,  as  on 
the  ground  that  the  damage  alleged  by 
the  plaintiff  could  not  be  considered  the 
natural  consequence  of  the  defendant's 
act,  since  the  law  cannot  esteem  it  natu- 
ral that  the  repetition  of  a  slander  against 
the  contractor  should  induce  any  one  to 
break  his  contract.  Still  it  is  difficult  to 
answer  the  observation  made  by  Mr. 
Starkie,  in  a  note  to  the  above  passage, 
namely,  that  the  doctrine  laid  down  in 
Vicars  v.  Wilcocks  is  inconsistent  with  the 
cases  in  which  an  action  has  been  main- 
tained for  slander  laying,  as  special  da* 
mage,  the  loss  of  a  marriage  by  a  lady,  to 
whom  the  party  breaking  off  the  match  was 
under  an  engagement,  and  with  the  case 
of  Ncumtan  v.  Zachary,  cited  in  the  same 
note  from  Aleyn  3,  w  here  an  action  on  the 
case  was  maintained,  for  wrongfully  re- 
presenting to  the  bailiff  of  the  manor,  that 
a  sheep  was  an  estray,  in  consequence  of 
which,  it  was  wrongfully  seized.  Per* 
haps  the  true  ground  on  which  Vicars  v. 
Wilcocks  may  be  supported  is,  that  there 
was,  in  reason  and  common  sense,  no 
connection  between  the  imputation  level- 
led at  the  plaintiff,  and  the  damage  said 
to  have  been  the  result  of  it,  any  more 
than  in  Kelly  v.  Partington,  the  rejeclioa 
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of  the  pliuutiff  ai  a  lervant  could  be  con- 
sidered the  natural  consequence  of  the 
words  spoken  of  her  by  the  defendant. 
That  case  shows,  that  the  words  for  which 
an  action  is  maintainable  most  have,  in 
common  sense  and  reason,  some  connec- 
tion with  the  damage  said  to  have  ensued 
from  them  ;  and  that  it  is  not  enough  that 
the  unwarrantable  caprice  of  some  person 
has  caused  a  damage  to  result  from  them, 
which  the  speaker  had  no  reason  to  ap- 
prehend. 


But  besides  that,  Vicars  v.  WUcocks  may 
be  supported  on  the  ground  taken  by  the 
court  in  Ward  v.  Weeks;  for  the  imputation 
was  not  uttered  in  a  discourse  either  with 
J.  O.  or  R.  P.,  but  in  discourse  with  third 
parties  who  were  free  agents  ;  and,  had 
not  those  third  parties  repeated  it,  the 
mischief  never  would  have  ensued ;  just 
as  in  Ward  y.  Weeks,  the  damage  was 
attributable,  not  to  the  defendant's  dis- 
course with  Bryce,  but  to  Bryce's  repeti- 
tion of  it  to  Bryer. 
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defendant.     Morrison  ▼.  Harmer,  3  Bingh.  N.  C.  759. 

„    51,  column  %  line  20,  afier  1  T.  R.  163,  add— i>06  d.  Bath  v.  Clarke,  3  Bing. 

N.  C.  429. 

„    54,  adfinem,  add— 7%«  BaiUfi  of  GodmanchesUr  v.  Phimps,  4  Ad.  &  Ell. 

575. 

„  120,  at  the  end  of  column  1,  add — Mackintosh  v.  IVotter,  3  Mee  and  Welsh. 

184. 


t» 


170,  column  2,  line  3,  add— accord,  Yates  y.  Wkyte,  4  Bing.  N.  C.  272. 
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ADVERTISEMENT  TO  PART  II. 


The  reader  is  particularly  reqaested  to  turn  to  page  408,  and 
to  insert  a  comma  after  the  wordpersan  at  line  fourteen  and  efface 
the  comma  after  years  at  line  thirteen  from  the  bottom  of  the 
left  hand  column,  and  to  insert  one  after  time  in  the  following 
line ;  so  that  the  passage  may  read — 

*'  for  the  time  of  limitadon  does  not  begin  to  run  till  payment  of 
rent  from  him  to  some  third  person^  at  the  expiration  of  twenty 
yean  from  which  time,  the  right  is  acquired,  not  by  the  tenant,  but 
by  the  third  person  to  whom  he  so  pays  rent." 

It  was  intended  that  this  work  should  embrace  a  few  more 
subjects,  but  great  delay  would  have  been  caused  by  waiting 
to  prepare  them,  and  the  publisher  thought  that  it  had  been  too 
long  incomplete. 
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Ad. 
no- 


TRIA\  7  IV.  4.—IN  CAM.  SCACC. 
[ri^portbd  2  m.  &  w.  910.] 

Adverse  Possession  since  Staf.  ^  S;  ^  W*  4,  c.  27* 

This  was  an  ejectment,  commenced  in  Hilary  Term,  18349 
to  recover  possession  of  copyhold  premises  in  the  parish  of 
Loders,  in  the  county  of  Dorset  (being  the  same  premises 
claimed  in  the  cause  of  Doe  d.  Knight  v.  Nepean  {a)  ),  and  (a)  5  B& 
was  tried  before  Patteson^  J.,  at  the   Dorsetshire    Spring  j^xUDoe^, 
Assizes  1 835,  when  the  following  evidence  was  given  on   Slade  ▼.  Ne» 
the  part  of  the  plaintiff: —  &  m/219.  *^' 

2d  January  1788. — At  a  Court  held  this  day  for  the 
manor  of  Loders,  Matthew  Knight  took  of  the  lord  certain 
copyhold  tenements  called  the  Roofless  Living  and  Home 
Living,  (being  part  of  the  premises  in  question  in  this 
cause,)  to  hold  to  him  the  said  Matthew  Knight  and 
Edward  Knight  (his  brother),  and  Elizabeth  Mary  Davies, 
for  their  lives,  and  for  the  life  of  the  longest  liver  of  them, 
successively. 

16th  October  1794. — At  a  Court  held  this  day,  the  said 
Matthew  Knight  took  of  the  lord  a  certain  copyhold  tene- 
ment called  Mabys  Hay,  (being  other  part  of  the  premises 
in  question,)  to  hold  to  him  the  said  Matthew  Knight  and  . 
Rice  Davies  Knight  his  son,  for  their  lives,  and  the  life  of 
the  longest  liver  of  them,  successively,  in  reversion  imme- 
diately after  the  determination  of  the  estate  of  Henry 
Budden  therein. 
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20tli  March  1797. — At  a  Court  held  this  day,  George 
Bagstcr  and  Nathaniel  Taylor,  as  assignees  of  the  said 
Matthew  Knight,  a  bankrupt,  were  admitted  tenants  to 
the  said  tenements  called  Roofless  Living,  Home  Living, 
and  Mabys  Hay,  except  out  of  the  latter  as  to  one  close 
called  Sheep  Acres,  to  which  they  were  admitted  tenants  in 
reversion  of  the  said  Henry  Budden. 

At  the  same  Court,  George  Knight  took  of  the  lord  the 
reversion  of  the  said  tenements  called  Roofless  Living  and 
Home  Living,  to  hold  to  Paul  Slade  Knight  (the  lessor  of 
the  plaintiff)  and  Thomas  Clothier  Knight,  sons  of  the  said 
George  Knight,  for  their  lives,  and  the  life  of  the  longest 
liver  of  them,  successively,  after  the  determination  of  the 
estate  and  interest  which  the  said  George  Knight  claimed 
to  have  for  the  life  of  the  said  Matthew  Knight  his  brother. 

And,  at  the  same  Court,  there  was  entered  a  letter  of 
attorney,  dated  18th  March  1797,  whereby  the  said  George 
Bagster  and  Nathaniel  Taylor  appointed  Richard  Travers 
their  attorney,  to  take  admittance  of  the  said  tenements  called 
Roofless  Living,  Home  Living,  and  Mabys  Hay,  together 
with  the  said  close  called  Sheep  Acres,  and  to  surrender 
the  same  to  the  use  of  the  said  George  Knight,  his  execu- 
tors, administrators,  and  assigns,  for  the  life  of  the  said 
Matthew  Knight. 

In  August,  1806,  Thomas  Clothier  Knight  died.  In 
December  in.  the  same  year,  or  early  in  1807,  Matthew 
Knight  went  to  America;  and  in  the  month  of  May,  1807, 
a  letter  was  received  from  him,  but  he  was  never  heard  of 
afterwards. 

Matthew  Knight  was  in  possession  of  the  premises  in 
question  for  the  three  years  preceding  his  bankruptcy, 
which  happened  in  1797 ;  and  after  that  event  George 
Knight  entered  into  possession  of  the  same  premises  as  the 
purchaser  of  Matthew  Knighfs  interest,  and  continued  in 
such  possession  till  his  death ;  but  he  was  never  actually 
admitted  tenant  to  the  lord. 

On  the  1st  of  August,  1807,  George  Knight  executed  an 
indenture  of  mortgage  to  the  said  Richard  Travers,  of  all  the 
said  premises,  for  the  term  of  seventy  years,  if  the  said  Mat- 
thew Knight  should  so  long  live,  for  securing  the  payment 
of  two  several  sums  of  838/.  and  375Z.  Soon  after  the  date 
of  this  mortgage,  all  the  premises  were  Sold  to  Sir  Evan 
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Nepean,  the  father  of  the  defendant  in  this  action  (the 
plaintiff  in  error),  but  the  purchaser  was  never  admitted 
tenant  to  the  lord ;  and  if  any  formal  conveyance  was  exe^ 
cutedy  it  had  been  lost. 

On  the  ISth  December,  1807,  George  Knight  died. 
On  the  6th  April,  1808,  Sir  Evan  Nepean  granted  a 
lease  of  the  premises  to  the  said  Richard  Travers  for  the 
term  of  fourteen  years  from  this  date,  and  Travers  under- 
let the  premises  to  George  Way,  who  occupied  them  from 
the  death  of  the  said  George  Knight  in  1807,  to  the  death 
of  Travers  in  1813.  Shortly  after  Traverses  death,  the 
premises  were  surrendered  by  his  executors  to  Sir  Evan 
Nepean,  who  continued  in  possession  thereof  by  himself 
for  his  tenants,  from  thence  until  his  death  in  1822 :  and 
from  that  time  to  the  present,  the  defendant,  Sir  Molyneux 
Nepean,  has  been  in  the  possession  thereof. 

Upon  these  facts,  two  questions  were  raised  at  the  trial : 
first,  whether  it  was  incumbent  on  the  lessor  of  the  plain- 
tiff to  prove  that  the  said  Matthew  Knight  was  actually 
alive  within  twenty  years  next  before  the  commencement 
of  the  action ;  secondly,  whether  it  appeared  upon  the 
evidence  that  there  had  been  an  adverse  possession  of  the 
premises  against  the  lessor  of  the  plaintiff,  for  twenty  years 
before  the  action  brought.  The  learned  judge  stated  his 
opinion  to  the  jury  as  to  the  first  point,  that  it  was  incum* 
bent  on  the  lessor  of  the  plaintiff  to  prove  that  Matthew 
Knight  was  actually  alive  within  twenty  years,  and  that  he 
had  not  proved  it ;  and  as  to  the  second  point,  that  if  Sir 
Evan  Nepean  took  as  purchaser  of  the  interest  of  George 
Knight,  then  his  possession  had  not  been  adverse  for 
twenty  years,  because  it  could  not  be  adverse  so  long  as  it 
was  uncertain  whether  Matthew  Knight  was  alive  or  dead, 
which  it  was  up  to  May  1814.  The  jury  found  that 
Matthew  Knight  was  not  proved  to  have  been  actually 
alive  within  twenty  years  next  before  the  commencement 
of  the  action,  but  that  it  did  not  appear  by  the  evidence 
that  there  had  been  an  adverse  possession  of  twenty  years 
as  against  the  lessor  of  the  plaintiff;  and  the  verdict  was 
thereupon  entered  for  the  plaintiff. 

The  lessor  of  the  plaintiff  excepted  to  the  opinion  of 
the  learned  judge  on  the  first  point,  and  the  defendant  to 
his  opinion  on  the  second  point,  and  cross  bills  of  excep* 

y  2 
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tions  were  tendered  and  sealed  accordingly*  and  writs  of 
error  sued  out  thereon*  The  case  was  argued  in  last 
Michaelmas  by 

Sir  W.  TV,  Follett,  for  the  plaintiff  in  error. — The  lessor 
of  the  plaintiff,  in  order  to-  sustain  the  action,  was  bound  to 
prove  both  his  right  of  property  in  the  premises,  and  his 
right  of  entry.  To  make  out  these,  it  became  incumbent 
on  him  to  show — ^first,  that  Matthew  Knight  was  dead; 
and,  secondly,  that  the  title  fell  on  him  in  remainder  within 
twenty  years  before  the  commencement  of  the  action : 
therefore  he  was  bound  to  prove  the  death  of  Matthew 
Knight  within  twenty  years  before  action  brought  It 
was  contended  for  the  lessor  of  the  plaintiff,  that,  by  analogy 
to  the  statute  against  bigamy,  1  Jac.  1,  c.  11,  s.  2,  and  the 
statute  19  Car.  2,  c.  6,  as  to  estates  pur  autre  me,  the 
presumption  of  the  death  of  Matthew  Knight  did  not 
raise  until  the  expiration  of  seven  years  after  he  was  last 
heard  of:  in  other  words,  that  he  must  be  presumed  to  have 
lived  to  the  end  of  those  seven  years.  This  is  in  effect,  as 
to  this  point,  a  writ  of  error  from  the  judgment  of  the 
(a)bB.8cAd.  Court  of  King^s  Bench  (a),  which  decided  that  there  was 
M.  225.      *     "^  legal  presumption  at  all  as  to  the  time  of  his  death.     It 

is  not  necessary,  therefore,  to  refer  again  to  the  authorities 
cited  on  that  occasion ;  but  a  case  has  been  since  decided, 
in  which  the  same  doctrine  was  re-stated.     In  Rex  v.  Inha- 

(b)  2  Ad.  &  E.  litants  of  Harbome  {b),  on  an  appeal  against  an  order  of 
&  m!  341.  *     removal  of  a  female  pauper,  the  respondents  having  proved 

her  settlement  by  marriage,  the  appellants  showed  that  the 
husband  had  been  previously  married,  and  that  a  letter  had 
been  written  by  his  first  wife,  bearing  date  twenty-five  days 
before  the  second  marriage,  from  Van  Diemen^s  Land. 
The  Sessions  having  on  this  evidence  quashed  the  order 
of  removal,  the  Court  of  King'^s  Bench  held  that  they  were 
warranted  in  so  doing,  for  they  might  presume  that  the 
first  wife  was  living  at  the  time  of  the  second  marriage. 

(c)  2  B.  &  ^^  ^-  Twyning  (c),  had  been  cited  as  an  authority  to  the 
Aiii.386.  contrary.  Lord  Denman^  C.  J.,  says  (d):  1  must  take 
K.  544. ' '         this  opportunity  of  saying,  that  nothing  can  be  more  absurd 

than  the  notion  that  there  is  to  be  any  rigid  presumption 
of  law  on  such  questions  of  fact,  without  reference  to  ac- 
companying circumstances ;  such,  for  instance,  as  the  age 
or  health  of  the  party.     There  can  be  no  such  strict  pre- 
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sumption  of  law.  In  Doe  d.  Knight  v.  Nepean^  the  ques« 
tion  arose  much  as  in  Rex  v.  Tu:yning.  The  claimant  was' 
not  barred,  if  the  party  was  presumed  not  dead  till  the 
expiration  of  the  seven  years  from  the  last  intelligence. 
The  learned  judge  who  tried  the  cause  held  that  there 
was  a  legal  presumption  of  life  until  that  time,  and  directed 
a  verdict  for  the  plaintiff;  because,  if  there  was  a  legal 
presumption,  there  was  nothing  to  be  submitted  to  the 
jury.      But   this  Court  held  that  no  legal   presumption 

existed,  and  set  the  verdict  aside I  think  the  only 

questions  in  such  cases  are,  what  evidence  is  admissible, 
and  what  inference  may  fairly  be  drawn  from  it/'  There  is 
another  case,  which  was  not  referred  to  on  the  argument 
in  the  Court  of  King^s  htn^^Patterson  v.  Black  (a),  (a)  Park  Ins. 
There,  in  an  action  on  a  policy  of  insurance  on  the  life  of  ^^' 
one  Macleane,  from  the  30th  January  1772  to  the  30th 
January  1778,  it  appeared  in  evidence,  that  about  the  28th 
of  November  1777,  Macleane  sailed  from  the  Cape  of 
Good  Hope  in  the  Swallow  sloop  of  war,  which,  not 
being  afterwards  heard  of,  was  supposed  to  have  been  lost 
in  a  storm  off  the  Western  Islands.  In  order  to  prove  the 
death  of  Macleane  before  the  SOth  of  January  1778  the 
plaintiff  called  witnesses  to  prove  the  ship's  departure  from 
the  Cape,  and  several  captains  swore  that  they  sailed  the 
same  day ;  that  the  Swallow  must  have  been  as  forward  in 
her  course  as  they  were  on  the  ISth  or  14th  of  January, 
when  they  encountered  a  most  violent  storm ;  and  that  she 
was  much  smaller  than  their  vessels,  which  weathered  it 
with  difficulty.  Lord  Mansfield  left  it  to  the  jury  to  say, 
whether,  under  all  the  circumstances,  they  thought  the  evi« 
dence  sufficient  to  convince  them  that  the  party  died 
before  the  expiration  of  the  time  limited  in  the  policy; 
adding,  that  if  they  thought  it  so.  doubtful  as  not  to  be  able 
to  form  an  opinion,  the  defendant  ought  to  have  their 
verdict.  There  would  be  many  cases  in  which  such  a  pre* 
sumption  as  that  which  is  contended  for  would  materially 
affect  the  title  to  land,  and  would  yet  be  altogether  con- 
trary to  the  fact.  The  Courts  have  therefore  invariably 
said,  that  there  is  no  presumption  as  to  the  time,  althougli 
there  is  as  to  the^^^,  of  the  death.  Here  no  evidence  what- 
ever was  given  to  show  the  time  of  the  death. 

But  it  is  said,  and  the  learned  judge  so  expressed  his 
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opinion,  that,  as  Sir  Evan  Nepean  took  as  purekafler  from 
George  Knight,  his  possession  was  not  adverse  so  long  as 
it  was  uncertain  whether  Matthew  Knight  was  alive  or 
dead ;  that  is,  not  until  the  end  of  the  seven  years.  But 
tlie  certainty  of  his  death  does  not  exist  even  now, 
although  the  Courts  may  presume  it  if  legal  proceedings 
are  taken.  The  presumption  then  made  is  this,  and  no 
more, — that  he  died  at  some  time  within  the  first  seven 
years,  during  which  he  has  not  been  heard  of.  It  is  alto* 
gether  immaterial,  that  Sir  Evan  Nepean^s  possession  was 
not  adverse  to  Matthew  Knight,  the  tenant  for  life;  the 
moment  he  died,  the  possession  became  adverse  to  his 
remdnderman.  The  right  of  entry  accrues  to  the  remain* 
derman,  under  such  circumstances,  as  soon  as  he  has  a  right 
to  treat  the  party  in  possession  as  a  trespasser — that  is, 
immediately  on  the  death  of  the  tenant  for  life.  The 
question  is,  therefore,  identical  with  the  former— ^when, 
namely,  did  the  death  of  the  tenant  for  life  occur?  The 
statutes  of  limitations  themselves  contain  no  reference  to 
the  doctrine  of  adverse  possession,  which  has  been  engrafted 
by  the  Courts  upon  the  statute  21  Jac.  1,  c.  16.  That  sta- 
tute simply  enacts,  **  that  no  person  or  persons  shall  make 
any  entry  into  any  lands,  &c.,  but  within  twenty  years 
next  after  his  or  their  titU^  which  shall  first  descend  or  accrue 
to  the  same,  and  in  default  thereof  such  persons  so  not  enter- 
ing, and  their  heirs,  shall  be  utterly  excluded  and  disabled 
from  such  entry  after  to  be  made.*'  In  the  case,  then,  of 
the  tenancy  of  a  particular  estate,  with  an  estate  of  re- 
mainder, when  does  the  remainderman's  title  accrue  to  him  ? 
Undoubtedly  at  the  death  of  the  tenant  of  the  particular 
estate.  Suppose  Matthew  Knight  died  in  1808,  had  not 
the  remainderman  full  right  then  to  enter?  The  question 
is  not  whether  the  remainderman  acquiesced  in  a  con- 
tinuance of  the  possession  under  the  tenant  for  life ;  that 
would  be  a  question  for  the  jury.  The  recent  act  for  the 
limitation  of  actions,  8  &  4  Will.  4,  c.  S7,  does  not  alter 
the  case.  The  second  section  enacts,  that  after  the  Slst 
December,  18S8,  **  no  person  shall  make  an  entry  or  dis- 
tress, or  bring  an  action  to  recover  any  land  or  rent,  but 
within  twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  or  distress^  or  to  bring  such  action, 
shall  have  Jirst  accrued  to  some  person  through  whom   he 


NEPEAN  V.   DOE«  SIS 

claims;  or  if  sUcb  right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or 
distress^  or  to  bring  such  action^  shall  liave  first  accrued 
to  the  person  making  or  bringing  the  sameJ^  And  the  5th 
section  declares,  tliat  when  the  estate  or  interest  claimed 
shall  have  beea  an  estate  or  interest  in  reversion  or  re-> 
mainder;  such  right  shall  be  deemed  to  have  first  accrued 
at  the  time  when  it  became  an  estate  or  intereit  in  pos^ 
session.  Here  the  right  of  entry  accrued,  and  the  estate 
vested  in  possession,  on  the  death  of  the  tenant  for  life. 
The  whole  case,  therefore,  resolves  itself  into  the  same 
question  which  was  determined  by  the  Court  of  King's 
Bench— 'when  did  that  death  happen?  No  doubt  some 
acts  of  the  party  in  remainder  may  prevent  the  possession 
under  the  tenant  for  life  from  being  adverse  to  himself,  as 
in  the  case  of  a  vend  lease  for  years  by  the  tenant  for  life, 
and  receipt  of  rent  under  it  by  the  remainderman :  Roe 
A.  Brune  v.  Prideaux  (a),  Denn  v.  Rawlings  (b);  and  so  (a)  10  East, 
of  other  acts  showing  a  recognition  of  the  continuance  of  /^n^V^^  261 
possession;  but  if  no  such  act  be  shown,  the  occupation 
is  adverse  from  the  death  of  the  tenant  for  life.  If  the 
possession  here  was  not  adverse,  Sir  Evan  Nepean  was 
tenant  to  Paul  Slade  Knight,  otherwise  there  has  been  a 
disseisin.  If  any  such  presumption  could  arise,  it  was  for 
the  jury ;  but  it  could  not,  because  Sir  Evan  Nepean  was 
clearly  claiming  in  his  own  right,  at  all  events  from  the 
death  of  Matthew  Knight  The  doctrine  of  adverse  pos- 
session was  adopted  on  the  principle  that  the  right  of 
entry  did  not  accrue  until  the  occupation  of  the  land  be-» 
came  no  longer  permissive,  as  in  the  case  of  landlord  and 
tenant,  or  of  trustee  and  cestui  que  trust.  So,  in  the  case 
of  a  joint  tenancy  or  tenancy  in  common ;  though  each 
party  has  a  right  to  come  upon  the  land,  he  has  no. right 
of  entry  to  make  a  demise  to  the  exclusion  of  the  otlier 
party.  So  also  the  mortgagor,  being  in  possession  with 
the  consent  of  the  mortgagee,  in  whom  the  legal  estate  is 
vested,  is  his  tenant :  Partridge  v.  Bere  (c).  Hall  v.  Doe  r^\  5  b.  & 
d.  Surtees  (d).  Here  it  is  clear  there  was  no  occupation  Aid.  604. 
by  the  consent  of  the  remainderman.  In  Doe  d.  Parker  v.  ^u.  qs7. 
Gregory  {e),  where  a  widow,  tenant  for  life  of  lands  settled  W  2  ;^^-^^^ 
upon  her  by  a   deceased   husband  by  way  of  jointure,  &m.  308. 
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married  again,  and  levied  a  fine  of  the  lands  jointly  with 
her  second  husband,  and  died,  and  the  husband  held  for 
more  tlum  twenty  years  after  her  death,  it  was  held  that 
bis  possession  was  adverse  against  the  reversioner  after  her 
death,  although  he  had  originally  come  into  possession 
lawfully,  because  he  could  have  been  treated  as  a  tres- 
passer immediately  on  the  wife's  death.  Suppose  it  were 
necessary  to  plead  the  Statute  of  Limitations  specially, 
what  would  the  party  have  to  prove  under  it? — that  his 
right  of  entry  accrued  within  twenty  years.  The  ques- 
tion, therefore,  whether  the  possession  was  adverse  to  the 
tenant  for  life  or  not,  is  immaterial ;  since  the  plaintiff's 
right  of  entry  accrued,  and  his  estate  vested  in  possession, 
on  the  death  of  the  tenant  for  life.  If,  on  the  other  hand, 
the  question  as  to  adverse  possession  has  reference  to  a 
possession  adverse  as  against  the  remainderman  only,  that 
was  a  question  for  the  jury;  but  there  was  no  fact  from 
which  to  infer  that  it  was  permissive. 

The  Attorney-General^  contrs^. — The  consequence  of  de- 
termining both  the  points  in  this  case  against  the  lessor 
of  the  plaintiff  will  necessarily  be,  that  his  time  for  bringing 
an  ejectment  is  abridged  to  thirteen  years  instead  of  twenty. 
He  could  not  bring  it  until  the  end  of  seven  years  after 
May  1807 :  if  he  had  laid  his  demise  earlier  than  May 
1814,  he  must  have  inevitably  failed  on  this  evidence, 
because  the  presumption  of  the  fact  of  the  death  had  not 
yet  arisen.  The  plaintiff  is,  however,  it  is  submitted, 
entitled  to  judgment  on  both  points. 

First,  as  to  the  question  of  adverse  possession : — This 
case  does  not  fall  within  the  statute  3  &  4  Will.  4,  c.  27« 
The  enactments  of  that  statute  had  for  their  object  to  get 
rid  of  the  uncertainty  as  to  the  law  of  adverse  possession, 
which  formed  so  great  an  impediment  in  the  tracing  of 
titles.  But  the  fifteenth  section  saved  this  case  from  the 
operation  of  the  previous  sections,  giving  the  further 
period  of  five  years,  during  which  the  doctrine  of  adverse 
possession  was  to  remain  as  before.  \Patteson,  J. — That 
is,  where  the  possession  was  not  adverse  at  the  passing  of 
the  act.]  It  is  retrospective  through  the  whole  past  pe-* 
riod,  and  gives  five  years  more  for  the  purpose  of  bringing 
ejectment.  Then,  how  did  this  case  stand  under  the  old 
law  ?    Matthew  Knight,  the  tenant  for  life,  having  become 
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bankrupt,  his  assignees  convey  his  interest    to    George 
Knight;   he  mortgages  to  Travers,  and  Travers  assigns 
his  mortgage  to  Sir  Evan  Nepean,  who  becomes  possessed 
of  the  equity  of  redemption  as  well  as  of  the  mortgage  term. 
Sir   Evan  Nepean,  therefore,  represents   George  Knight, 
who  represents   Matthew.     Then,   with  regard  to  the  ac- 
tual possession :    George    Knight  occupied  the   premises 
till  December  1807;    Way   (the  tenant   under  Travers) 
succeeded,  and  held  till  1814;  then  came  in  the  tenant 
of  Sir  Evan  Nepean.      It  might  be  contended  that,  at 
the  time  when  the  8  &  4  Will.  4,  c.  27,  passed,  there  had 
been  no  adverse  possession  at  all.     Where  the  possession 
is  at  first  lawful  by  the  party's  entering  in  his  own  right, 
it  does  not  become  unlawful  by  his  continuance  in  posses- 
sion, after  the  period  when  he  is  in  possession  by  right.     In 
Doe  v*    Gregory^  the   husband   did   not  pretend    to   hold 
under  his  wife :    he   did  not  come  in   lawfully  by  right. 
[Patteson^  J. — The  whole  of  that  case  is,  that  there  may  be 
an  unlawful  possession  which  does  not  amount  to  a  disseisin.] 
There  must  be  an  ouster^  an  intention  to  disseise,  otherwise 
there  is  no  disseisin;  and  it  has  been  always  held  that  the 
statute  of  21  Jae.  1  does  not  begin  to  run  until  after  an 
ouster  or  disseisin.     The  most  familiar  example  is  where 
there  are  two  sons,  and  the  younger  enters  and  keeps  pos- 
session ;  the  statute  does  not  run  against  the  elder  unless  he 
is  actually  ousted  or  disseised ;  Reading  v.  Royston  (a).     In  (a)  Salk.  423. 
Doe  d.  Burrell  v.  Perkins  (b\  tenant  for  life  leased  for  her  (b)  3  M.  & 
life,  and  died  in  1799,  and  the  lessee  continued  in  possession 
without  payment  of  rent  till  his  death  in  1805,  when  his 
son   took   possession,  and  continued  without  payment  of 
rent,  and  in  1807  levied  a  fine  with  proclamations ;  it  was 
held  that  the  remainderman  in  fee  might  maintain  eject- 
ment against  him  without  an  actual  entry  to  avoid  the  fine, 
or  a  notice  to  determine  the  tenancy.     Lord  Ellenborough 
said,  ^'  In  order  to  constitute  a  title  by  disseisin,  there  must 
be  a  wrongful  entry ;  but  here  has  been  no  wrongful  entry, 
but  only  a  wrongful  continuance  of  the  possession,  therefore 
there  was  no  disseisin."     [_Patteson^  J. — The  point  of  adverse 
possession,  as  distinguished  from  disseisin,  did  not  arise  there, 
because  the  ejectment  was  brought  within  twenty  years  of 
the  death  of  the  tenant  for  life.]    But  the  doctrine  laid 
down  went  to  the  extent  that  it  might  have  been  brought 
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even  beyond  the  twenty  yean ;  the  validity  of  the  fine  de* 
pended  on  the  question,  whether  the  poueasion  was  advene 
or  not ;  and  it  was  held  that  neither  by  right  nor  by  wrong 
the  conusor  had  anything  in  the  premises.  The  case  is 
altogether  at  variance  with  the  argument  on  the  other  side, 
that  the  Statute  of  Limitations  always  begins  to  run  from 
the  time  when  the  original  right  of  entry  accrues.  The 
same  general  doctrinci  that  where  the  original  entry  is  law- 
ful, the  mere  continuance  of  possession  does  not  make  it 
advene,  is  laid  down  in  many  other  cases :  Hall  v.  Doe  d. 
(a)5  B.&  Aid.  Surtees  (a),  Doe  d.  Coldouph  v.  Hulse  (ft),  Doe  d.  Souter  v. 

&  R.  84a ''^'  ^"S  (Oj  -D^  ^-  'SmiA  v.  Pike  (d),  I>oe  d.  Boffey  v.  Har- 

(b)  3  B.  &  Cr.  Jrotr  (e).  The  case  of  Doe  d.  Forster  v.  Scoti  (/),  which 
&R.*65o/^ '  was  cited  at  the  trial  as  an  authority  the  other  way,  turned 

(c)  2  Dowi.  &  merely  on  the  construction  of  a  grant  of  copyholds.    On 

(d)  3  B.  &  Ad.  these  authorities,  if  Sir  Evan  Nepean  entered  rightfully,  as 
M^385  ^*^  *  ^^^  purchaser  of  Matthew  Knight^s  life  estate,  without 

(e)  3  Ad.  &  E.  any  intention  to  disseise,  his  continuance  in  possession  did 
&  M.  42-2.  ^"^  ^^^  make  the  statute  begin  to  run.  There  would  be  no 
( / )  4  B.  &  Cr.  pretence  for  considering  George  Knighf  s  possession  advene, 
R.  ibo.  if  he  himself  had  held  over ;  and  all  the  others  have  come  in 

under  him.  And  if  the  possession  of  Sir  Evan  Nepean 
was  the  possession  of  Knight,  it  followed  as  a  conclusion 
of  law,  that  it  was  not  a  case  of  advene  possession,  and 
there  was  nothing  to  be  left  to  the  jury.  Nor  cotdd  Sir 
Evan^s  possession  be  adverse,  that  is,  as  claiming  by  an 
advene  title,  during  the  seven  yean  while  it  was  uncertain 
whether  Matthew  was  dead.  It  is  clear  he  believed  him 
alive  in  1808,  when  he  was  treating  for  his  life  interest ; 
and  it  is  equally  clear  he  never  set  up  any  pretence  to 
hold  adversely  to  the  remainderman. 

Secondly. — It  is  submitted  that  the  ordinary  presumption 
of  law  is,  that  a  party  lives  during  the  period  of  seven  yean 
after  he  was  last  heard  of.  That  presumption  may  be  re* 
butted  by  circumstances — as-  by  proof  that  the  party  was 
aged,  or  infirm,  or  exposed  to  extraordinary  peril ;  and 
will  subsist  only  in  the  absence  of  any  circumstances 
to  rebut  it.  Thus,  in  Patterson  v.  Blacky  there  was  a 
{g)  1  Stark,  storm,  and  probable  shipMn-eck.  WaUon  v.  Kiry  {g)  is  not 
^'   *    *      'in  point,   because  Lord  EHenborough  there  proceeded  on 

the  rule  adopted  in  insurance  law,  that  a  vessel  proved  to 
have  sailed,  and  not  to  have  been  heard  of  for  several 
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years,  may  be  considered  as  lost ;  and  there  is  no  other 
decision  to  support  the  judgment  of  the  Court  of  King's 
Bench  in  the  present  case.  IVauffhaUj  B. — Is  not  the 
presumption  *  rather  tliat  life  endures  through  the  seven 
yearS)  than  that  it  expires  within  the  seven  years,  accord- 
ing  to  Doe  d.  George  v.  Jeas&n  (a).]  Lord  EUenborough  (a)  6  East,  80. 
there  laid  it  down»  that  *'  the  presumption  of  the  duration 
of  life,  with  respect  to  whom  no  account  can  be  given^ 
ends  at  the  expiration  of  seven  years  from  the  time  when 
they  were  last  known  to  be  living.^  It  is  most  convenient 
that  such  a  definite  period  should  be  fixed ;  it  draws  the 
line  distinctly,  and  prevents  confusion;  and  the  analogy 
with  the  several  statutes  by  which  such  a  period  is  limited 
is  then  complete.  Against  the  lessor  of  the  plaintifi^,  the 
presumption  is  that  Matthew  Knight  lived  seven  years 
from  May  1807 ;  for  him,  the  presumption  is  that  he 
lived  no  longer.  If  it  be  otherwise,  this  absurdity  fol<* 
lows ;  if  this  ejectment  had  been  brought  within  twenty 
years  from  May  1807,  it  is  admitted  it  might  have  been 
sustained ;  but  if  it  had  been  brought  within  seven  years 
from  that  period,  the  plaintiff  must  have  been  nonsuited. 
The  law  presumes  that  the  party  lives  seven  years,  there- 
fore the  action  cannot  be  brought  sooner :  and  that 
he  died  at  the  end  of  seven  years,  therefore  it  may  be 
brought  within  twenty  years  after.  The  demise  might 
be  laid  the  very  day  after  the  expiration  of  the  seven 
years,  but  not  earlier.  The  question  is,  is  not  the  same 
presumption  to  be  made  as  to  the  limitation,  as  is  made  as 
to  the  commencement,  of  the  action?  {Pattesony  J.— It 
does  not  appear  to  me  to  be  a  matter  of  analogy  merely  to 
the  Stat,  of  19  Car.  2,  c.  6 ;  that  seems  to  me  to  be  the  go- 
verning statute  on  this  very  subject.]  That  statute  enacts, 
that  where  cestui  que  met  shall  absent  themselves  by  the 
space  of  seven  years  together^  they  shall  be  accounted  as  na« 
turally  dead — that  is,  at  the  expiration  of  the  seven  years. 
\Coleridgey  J.—- The  preamble  shows  that  the  inconve* 
nience  to  be  remedied  was  only  the  inability  to  prove  the 
death.]  Rex  v.  Inhabitants  of  Harborne  (b)  is  distinguish-  (b)  2  Ad.  &  E. 
Qble;  it  only  shows  that  the  law  will  presume  that  life  m.341.  ^^' 
continues  for  twenty-five  days.  IPatteson^  J.  referred  to 
Rex  V.  Ttoyning  (c).]  There  there  were  conflicting  pre-  (e)  2BSc  Aid. 
sumptions;    but  the  Court  admitted  the  existence  of  the  ^^' 
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presumption  that  life  continues  for  seven  years.  The 
dicta  of  the  judges,  and  the  convenience  of  the  case,  are 
in  favour  of  the  decision  now  contended  for;  because 
otherwise  the  period  of  limitation  will  inevitably  be 
abridged  in  all  such  cases  to  thirteen  years ;  and  what  in* 
convenience  is  there>  on  the  other  hand,  in  holding  that 
such  a  presumption  shall  stand  until  the  contrary  is  proved  ? 
[Lord  DenmaUy  C.  J. — Is  it  quite  clear  that  the  late  statute 
does  not  apply?]  It  does  not  apply  for  two  reasons :  first, 
it  is  retrospective;  secondly,  this  possession  was  not 
adverse.  The  right  construction  of  s.  15  is,  that  five  years 
are  given  if  the  party  needs  it.  IPattesarii  J. — The  direc- 
tion I  meant  to  give  was^  that  at  all  events  the  possession 
was  not  adverse  until  the  presumption  of  the  fact  of  death 
arose ;  I  certainly  should  not  have  taken  upon  myself  to 
decide,  without  leaving  it  to  the  jury,  that  there  had  been 
no  adverse  possession  at  all.] 

The  Court  (Sir  W,  FoUett  not  being  present)  called  on 
BarstoWj  in  reply. — The  argument  on  the  other  side 
ranges  itself  under  two  heads: — First,  whether  the  onus 
of  proving  the  time  of  the  death  lay  on  the  lessor  of  the 
plaintiiF;  secondly,  whether  he  has  satisfied  it  or  not 
The  test  of  the  first  point  is,  by  supposing  a  plea  putting 
in  issue  whether  the  plaintiiTs  right  accrued  within  twenty 
years  or  not.  He  must  prove  all  the  facts  which  are 
necessary  to  make  out  his  affirmative.  At  what  point  does 
the  Attorney-General  say  the  possession  became  wrongful  ? 
It  must  be  so  at  the  time  of  ejectment  brought;  but  he 
says  it  was  rightful  at  first.  The  argument  goes  to  the 
extent  that  the  possession  has  never  been  adverse  at  all ; 
if  so,  the  ejectment  cannot  be  maintained  at  all.  The  cases 
cited  on  the  other  side  are  distinguishable.  Beading  v. 
Royston  need  not  be  disputed ;  because  adverse  possession 
for  twenty  years  is  evidence  of  an  ouster  or  disseisin.  In 
Doe  V.  Perkins^  the  fact  of  an  adverse  possession  is  not  stated 
at  all ;  the  case  did  not  turn  on  the  Statute  of  Limitations, 
but  on  the  effect  of  a  fine,  and  no  sufficient  time  had  elapsed 
from  which  to  infer  a  disseisin.  The  distinction  was  there 
taken  between  a  disseisin  and  adverse  possession.  It  may 
be  that  the  defendant  has  no  title ;  but  the  question  also 
occurs,  whether  the  plaintiff  has  a  right  to  bring  his  action, 
not  being  barred  by  the  lapse  of  time.    Hall  v.  Doe  d.  Sur-» 
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tees  proceeded  altogether  on  the  peculiar  condition  of  mort- 
gagor and  mortgagee,  which  is  an  anomalous  case,  and 
cannot  aid  the  argument  on  any  other  question.  In  Doe  d. 
Coldouffh  V.  Hulsey  the  sole  consideration  was,  whether, 
under  the  circumstances,  the  possession  was  adverse  until 
the  death  of  a  particular  party,  the  ejectment  being 
brought  within  twenty  years  after  that  event.  Here  it  is 
agreed  that  the  right  dates  from  the  death ;  but  the  difficulty 
is  to  fix  the  death.  In  Doe  d.  Souter  v.  HuHy  all  that  the 
Court  decided  was,  that  under  the  circumstances  it  was  a 
case  of  tenancy  by  sufferance,  and  not  of  adverse  possession 
at  all.  So  also  in  Doe  d.  Roffey  v.  Harbrow^  the  adverse 
possession  was  negatived  by  the  particular  facts  of  the  case. 
But  the  present  case  does  fall  within  the  3  8c  4  Will.  4, 
c.  27,  and  is  not  within  the  exception  in  s.  15,  which 
applies  only  where  the  possession  was  not  previously  adverse. 
And  the  plaintiff  must  prove  positively  that  he  is  not 
barred  by  the  lapse  of  time,  and  has  no  right,  by  a  primd 
facie  case,  to  shift  the  onus  to  the  other  party. 

With  respect  to  the  other  question,  there  is  no  sufficient 
authority  for  the  existence  of  the  presumption  that  life 
endures  for  seven  years.  Even  if  the  question  be  doubt- 
ful, the  conclusion  must  be  against  the  lessor  of  the  plain* 
tiff.  In  tlie  cases  referred  to,  relating  to  insurance,  the 
precise  time  of  the  death  was  not  material :  if  the  action 
had  been  brought  more  than  six  years  after  the  sailing  of 
the  ship,  and  there  had  been  a  plea  of  the  Statute  of  Limi- 
tations, those  cases  would  have  been  analogous.  In  Doe 
v.  JessoTij  it  was  put  to  the  jury  to  fix  the  time  as  well 
as  the  fact  of  death,  and  they  fixed  it  within  a  period 
which  excluded  the  seven  years,  and  answered  the  pur- 
poses of  the  cause.  The  whole  question  is,  is  there  any 
absolute  presumption  of  law  — can  it  be  stated  as  a  legal 
proposition  that  the  Court  must,  independently  of  particu- 
lar circumstances,  infer  that  life  endures  for  the  seven 
years,  and  then  expires  ?  The  necessity  for  the  statutes 
referred  to  shows  that  there  was  no  such  rule  at  common 
law;  and  the  19  Car.  2,  c.  6,  only  supplies  the  proof  of  the 
Jact  of  death. 

Cur.  adv*  vult. 

In  Trinity  Vacation,  the  judgment  of  the  Court  was 
delivered  by 
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Lord  Denman^  C.  J. — The  lessor  of  the  plaintiff  clmmed 
as  grantee  in  reversion  of  a  copyhold  estate,  on  the  death 
of  Matthew.  Knight.  Matthew  Knight  went  to  America 
in  December  1806,  or  early  in  1807,  and  the  last  account 
that  was  heard  of  him  was  by  a  letter  written  by  him 
from  Charleston,  which  was  received  in  England  in  May 
1807.  The  declaration  in  this  cause  was  served  on  the 
ISth  January  1834.  At  the  trial,  evidence  was  given  to 
show  that  tlie  defendant  came  into  possession  as  a  purchaser 
of  the  interest  of  George  Knight,  who. held  for  the  life  of 
Matthew  Knight. 

Two  questions  aros§.  First,  whether  the  lessor  of  the 
plaintiff  was  bound  to  give  some  evidence  as  to  the  precise 
time  of  Matthew  Knight^s  death,  in  order  to  show  that  he 
had  brought  this  action  within  twenty  years  of  his  death ; 
or  whether  the  presumption  of  his  being  alive  continued 
to  the  last  moment  of  the  seven  years  since  he  was  last 
heard  of,  when  the  law  presumes  that  he  was  dead,  and 
which  was  within  twenty  years  next  before  the  commence- 
ment of  the  action.  Secondly,  whetlier,  on  the  supposition 
that  the  defendant  came  in  as  a  purchaser  of  George 
Knighfs  interest,  there  had  been  twenty  years^  adverse 
possession  as  against  the  lessor  of  the  plaintiff. 

The  learned  judge  told  the  jury  it  was  incumbent  on 
the  lessor  of  the  plaintiff  to  prove  that  Matthew  Knight 
was  actually  alive  within  twenty  years  before  the  com- 
mencement of  the  action,  and  that  he  had  not  proved  that 
fact  by  merely  showing  that  seven  years  since  he  wtu  last 
heard  of  expired  within  twenty  years  next  before  the  com- 
mencement of  the  action ;  on  which  the  counsel  for  the 
lessor  of  the  plaintiff  tendered  a  bill  of  exceptions.  The 
learned  judge  also  told  the  jur}'^,  that  if  they  were  of  opi- 
nion that  the  defendant  took  as  purchaser  of  the  interest 
of  George  Knight,  his  possession  had  not  been  adverse  for 
twenty  years,  because  it  could  not  be  adverse  as  long  as  it 
was  uncertain  whether  Matthew  Knight  was  alive  or  not, 
which  was  up  to  May  1814.  Upon  this  the  counsel  for 
the  defendant  tendered  a  bill  of  exceptions.  The  jury 
found  that  it  was  not  proved  that  Matthew  Knight  was 
alive  within  twenty  years,  but  that  it  did  not  appear  that 
there  was  an  adverse  possession  of  twenty  years;  and  under 
the  learned  judge's  direction,  they  found  their  verdict  for 
the  lessor  of  the  plaintiff. 
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'  It  seems  the  statute  of  the  S  &  4  Will.  4,  c.  S?,  was  not 
adverted  to  at  the  trial,  but  only  on  the  case  being  argued 
before  the  Court.  We  are  ail  clearly  of  opinion  that  the 
second  and  third  sections  of  that  act  (which  came  into  ope*^ 
ration  on  the  Ist  of  January  18349  seventeen  days  before 
this  action  was  commenced)  have  done  away  with  the  doe- 
trine  of  non-adverse  possession,  and  except  in  cases  fall- 
ing within  the  fifteenth  section  of  the  act,  the  question  is, 
whether  twenty  years  have  elapsed  tirice  the  right  accrued^ 
whatever  be  the  nature  of  the  possession.  The  right  of 
entry  in  this  case  accrued  on  the  death  of  Matthew  Knight. 
Then,  as  the  first  and  second  questions  were  identical,  the 
learned  judge  was  wrong  in  putting  any  distinct  and  sepa*^ 
rate  question  to  the  jury  on  the  nature  of  the  possession, 
unless  the  case  be  within  the  fifteenth  section. 

Now,  that  section  applies  only  where  the  possession 
was  not  adverse,  according  to  the  former  state  of  the  law, 
at  the  time  of  the  passing  of  the  act — that  is,  the  24th  July 
1883.  If  that  point  had  been  raised  at  the  trial,  it  is  plain 
the  jury  would  have  been  satisfied  that  the  possession  was 
adverse  on  the  24th  July  1838 ;  for  we  know  by  the  re- 
port of  Doe  d.  Knight  v.  Nepean^  that  an  action  had  been 
brought  and  tried  between  the  same  parties  some  time 
before  that  date.  Whether,  therefore,  the  learned  Judge 
took  a  right  view  of  the  defendant*8  possession  or  not,  under 
the  former  state  of  the  law,  is  immaterial;  the  3  &  4 
Will.  4,  c.  27,  applies  to  the  case,  and  the  direction  in 
respect  of  which  the  defendant's  bill  of  exceptions  was 
tendered  was  therefore  wrong. 

Still,  it  is  necessary  to  determine  the  firat  and  principal 
point  in  the  case,  because,  if  the  learned  judge^s  direction 
was  also  wrong  as  to  that,  the  lessor  of  the  plaintiff  would 
be  entitled  to  retain  the  verdict,  although  he  obtained  it 
on  another  ground.  The  Court  is  therefore  called  on  to 
review  the  decision  of  the  Court  of  King'^s  Bench. in  Doe 
v.  Nepean.  The  doctrine  there  laid  down  is,  that  where 
a  person  goes  abroad,  and  is  not  heard  of  for  seven  years, 
the  law  presumes  the  fact  that  such  person  is  dead,  but 
not  that  he  died  at  the  beginning  or  the  end  of  any  parti*- 
cular  period  during  those  seven  years ;  that  if  it  be  im- 
portant to  any  one  to  establish  the  precise  time  of  such 
person'^s  death,  he  must  do  so  by  evidence  of  some  sort,  to 
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be  laid  before  the  jury  for  that  purpose,  beyond  the  mere 
lapse  of  seven  years  since  such  person  was  last  heard  of. 

After  fully  considering  the  argument  at  the  bar,  we  are 
all  of  opinion  that  the  doctrine  so  laid  down  is  correct* 
It  is  conformable  to  the  provisions  of  the  statute  of  James  L 
relating  to  bigamy,  more  particularly  to  the  statute  19 
Car.  2,  c.  6,  relating  to  this  very  matter,  the  words  of 
which  distinctly  point  at  the  presumption  of  the  fact  of 
death,  but  not  at  the  time ;  it  is  conformable  also  to  de- 
cisions on  questions  of  bigamy  and  on  policies  of  insurance, 
and  it  is  supported  and  confirmed  by  the  case  of  Rex 
V.  Inhabitants  of  Harbome*  It  is  true,  the  law  presumes 
that  a  person  shown  to  be  alive  at  a  given  time  remains 
alive  until  the  contrary  be  shown,  for  which  reason  the 
onus  of  showing  the  death  of  Matthew  Knight  lay  in 
this  case  on  the  lessor  of  the  plaintiff.  He  has  shown  the 
death  by  proving  the  absence  of  Matthew  Knight,  and  his 
not  having  been  heard  of  fot  seven  years ;  whence  arises,  at 
the  end  of  those  seven  years,  another  presumption  of  law, 
namely,  that  he  is  not  then  alive ;  but  the  onus  is  ako  cast 
on  the  lessor  of  the  plaintiff  of  showing  that  he  has  com* 
menced  his  action  within  twenty  years  after  his  right  of 
entry  accrued,  that  is,  after  the  actual  death  of  Matthew 
Knight.  Now,  when  nothing  is  heard  of  a  person  for 
seven  years,  it  is  obviously  a  matter  of  complete  uncer- 
tainty at  what  point  of  time  in  those  seven  years  he  died ; 
of  all  the  points  of  time,  the  last  day  is  the  most  impro- 
bable, and  most  inconsistent  with  the  ground  of  presuming 
the  fact  of  death.  That  presumption  arises  from  the  great 
lapse  of  time  since  the  party  has  been  heard  of;  because 
it  is  considered  extraordinary,  if  he  was  alive,  that  he  should 
not  be  heard  of.  In  other  words,  it  is  presumed,  that  his 
not  being  heard  of  has  been  occasioned  by  his  death,  which 
presumption  arises  from  the  considerable  time  that  has 
elapsed.  If  you  assume  that  he  was  alive  on  the  last  day 
but  one  of  the  seven  years,  then  there  is  nothing  extraor- 
dinary in  his  not  having  been  heard  of  on  the  last  day ;  and 
the  previous  extraordinary  lapse  of  time,  during  whidi  he 
was  not  heard  of,  has  become  immaterial  by  reason  of  the 
assumption  that  he  was  living  so  lately.  The  presumption 
of  the  fact  of  death  seems,  therefore,  to  lead  to  the  conclu- 
sion that  the  death  took  place  some  considerable  time  before 
the  expiration  of  the  seven  years. 
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It  is  true,  the  doctrine  will  often  practically  limit  the 
time  for  bringing  the  action  of  ejectment  in  such  cases ; 
and  circumstances  may  be  supposed,  as  of  a  lease  for  seven 
years  commencing  on  the  death  of  A.,  or  of  a  promissory 
note  payable  two  months  after  A.^s  death,  and  many  other 
cases  which  might  be  put,  in  which  it  would  be  difficult  to 
carry  into  effect  certain  contracts,  or  to  have  remedies  for 
the  breach  of  them,  if  the  parties  interested,  instead  of 
making  inquiry  respecting  the  person  on  whose  life  so 
much  depended,  chose  to  wait  for  the  legal  presumption. 
Such  inconveniences  may  no  doubt  arise,  but  they  do  not 
warrant  us  in  laying  down  a  rule  that  the  party  shall  be 
presumed  to  have  died  on  the  last  day  of  the  seven  years, 
which  would  manifestly  be  contrary  to  the  fact  in  almost 
all  instances.  No  such  rule  is  enacted  by  the  statute,  nor 
is  any  one  authority  adduced  in  which  any  such  rule  has 
been  laid  down. 

It  is  not  necessary  to  make  any  election  between  the 
beginning  of  seven  years  and  the  end  of  them,  and  the 
period  to  which  the  death  should  be  referred,  as  seems  at 
one  time  to  have  been  assumed.  We  adopt  the  doctrine 
of  the  Court  of  King^s  Bench,  that  the  presumption  of 
law  relates  only  to  the  fact  of  death,  and  that  the  time  of 
death,  whenever  it  is  material,  must  be  a  subject  of  distinct 
proof. 

For  these  reasons,  we  are  of  opinion  that  the  learned 
judge^s  direction  to  the  jury,  in  respect  of  which  the  lessor 
of  the  plaintiff  tendered  a  bill  of  exceptions,  was  correct, 
and  that  the  verdict  ought  to  have  been  found  for  the  de- 
fendant ;  but  as  we  cannot  order  it  to  be  so  entered,  the 
result  is  that  the  verdict  found  for  the  lessor  of  the  plaintiff 
must  be  set  aside,  and  a  venire  de  novo  awarded. 

Venire  de  novo  awarded. 
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Adverse  possession  before  Stat.  3  4-  4  W^.  4,  c.  27. 

In  ejectment  brought  in  Michaelmas  term  1752,  by  John 
Atkyngy  Esq.  (in  the  name  of  Cyprian  Taylor)  against 
Robert  Atkyns,  Esq.  the  heir-at-law,  and  others ;  upon  the 
general  issue  pleaded^  and  issue  joined  thereon,  and  tried 
at  the  bar  of  this  court,  the  jury  find  a  special  verdict: 
which  was  in  substance  as  follows  : — 

That  Sir  Robert  Atkyns  the  elder.  Knight  of  the  Bath, 
on  8th  June,  1669,  was  (amongst  divers  other  messuages, 
lands,  tenements,  &c.,  in  Gloucestershire)  seised  in  fee  of 
the  manor  of  Lower  Swell  and  the  other  premises  in  ques- 
tion ;  and  being  so  seised,  made  and  executed  three  several 
indentures  (which  are  set  out  in  the  special  verdict),  one  of 
which  is  dated  on  the  11th  and  the  two  others  on  the  12th 
of  June  1669. 

By  one  of  these  indentures,  which  was  dated  on  the  12th 
of  June  1669,  (which  the  counsel  on  both  sides,  for  dis- 
tinction's sake,  called  the  lesser  deed,)  made  between  Sir 
Edward  Atkyns,  Knt.  one  of  the  Barons  of  the  Exchequer, 
Sir  Robert  Atkyns,  Knight  of  the  Bath,  Solicitor-General 
to  the  Queen,  and  son  and  heir  apparent  of  the  said  Sir 
Edward,  and  Dame  Mary  (wife  of  the  said  Sir  Robert) 
Atkyns,  of  the  one  part;  and  Sir  Edward  Carteret,  Knt 
and  John  Lowe,  gentleman,  of  the  other  part ;  it  is  wit- 
nessed that  in  consideration  of  a  marriage  thentofore  had 
and  solemnised  between  the  said  Sir  Robert  Atkyns  and 
Dame  Mary  his  wife,  and  of  her  releasing  and  acquitting  a 
former  jointure  to  her  made  before  marriage,  and  of  a  new 
provision  to  be  had  and  made  for  her  the  said  Dame  Mary, 
for  and  in  the  nature  of  a  jointure,  in  bar  and  recompense 
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of  her  dower  and  thirds  at  the  common  law,  in  case  she 
should  happen  to  survive  and  overlive  the  said  Sir  Robert 
Atkyns  her  husband,  he  the  said  Sir  Robert  Atkyns  did 
thereby  covenant  and  grant  to  and  with  the  said  Sir  Edward 
Carteret  and  John  Lowe,  that  he  the  said  Sir  Eklward 
Atkyns,  and  the  said  Sir  Robert  Atkyns  and  Dame  Mary  his 
wife,  should  and  would,  before  the  end  of  Michaelmas 
term  then  next  ensuing,  levy  and  acknowledge  before  the 
Justices  of  the  Court  of  Common  Pleas  at  Westminster,  one 
or  more  fine  or  fines  sur  conusance  du  droit  come  ceo^  &c. 
unto  the  said  Sir  Edward  Carteret  and  John  Lowe,  with 
proclamations,  of  the  said  manor  of  Lower  Swell  and  the 
other  premises  in  question :  which  said  fine  or  fines  so  as 
aforesaid  or  in  any  other  sort  to  be  had,  levied  and  executed, 
of  the  said  manor  and  premises  alone  or  together  with  any 
other  lands,  tenements  or  hereditaments,  by  or  between  the 
parties  to  the  said  indenture  or  any  of  them,  alone  or 
together  with  any  other  person  or  persons,  were  to  be  and 
enure,  and  were  thereby  declared  to  be  and  enure,  as  to  the 
said  manor  and  all  other  the  premises,  to  the  use  of  the  said 
Sir  Robert  Atkyns  for  life,  without  impeachment  of  waste ; 
and  from  and  after  his  decease,  to  the  use  of  the  said  Dame 
Mary  for  life  for  her  jointure  and  in  bar  of  her  dower;  and 
from  and  after  the  decease  of  the  said  Sir  Robert  and  Dame 
Mary,  to  the  use  of  Sir  Robert  Atkyns,  Knt.  son  and  heir 
apparent  of  the  said  Sir  Robert,  and  the  heirs  male  of  the 
body  of  the  said  Sir  Robert  the  son,  on  the  body  of  Lovis 
Carteret  his  intended  wife  lawfully  to  be  begotten ;  and  for 
default  of  such  issue,  to  the  use  of  the  right  heirs  of  the 
said  Sir  Robert  the  father  for  ever. 

And  the  said  Sir  Edward  Atkyns  and  Sir  Robert  the 
lather  did  by  this  deed  covenant  with  the  said  Sir  Edward 
Carteret  and  John  Lowe  and  their  heirs,  that  in  case  any 
defect  should  happen  in  the  said  fine  and  that  assurance,  or 
in  case  there  should  not  be  some  good  conveyance  in  the 
law  made  according  to  the  intent  of  that  indenture,  so  that 
by  reason  of  such  defect  or  failure  of  such  conveyance  and 
assurance  in  law,  the  said  manor  and  premises  or  any  part 
or  parcel  of  them  should  not,  before  the  SOth  day  of 
November  then  next  ensuing,  be  sufficiently  conveyed 
according  to  the  intent  of  the  said  indenture,  then  they  the 
said  Sir  Edward  Carteret  and  John  Lowe  and  their  heirs, 
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and  all  and  every  other  person  and  persons  and  their  heirs, 
standing  or  being  seised,  or  which  should  stand  or  be  seised 
of  and  in  the  said  manor  and  premises,  should  and  would 
from  time  to  time  and  at  all  times  from  thenceforth  for  ever 
stand  and  be  seised  of  and  in  the  said  manor  and  premises, 
or  so  much  and  such  part  and  parts  thereof  whereof  or  con- 
cerning which  any  such  defect  should  happen  to  be,  to  the 
uses,  behoofs,  intents,  and  purposes  thereinbefore  declared, 
limited,  and  contained,  according  to  the  true  intent  and 
meaning  of  the  said  indenture,  and  to  none  other  use,  intent, 
or  purpose  whatsoever. 

One  other  of  these  three  indentures  was  a  lease,  dated 
11th  June  1669;  and  the  remaining  one  was  a  release, 
dated  12th  June  1669.  This  release  bore  the  very  same 
date  with  the  deed  already  recited  (called  the  lesser  deed) : 
and  the  counsel  on  both  sides  agreed  in  calling  this  deed  of 
release  (for  distinction's  sake)  the  greater  deed,  as  this  con- 
tained the  settlement  of  the  whole  estate. 

By  these  indentures  of  lease  and  release,  dated  11th  and 
12th  June  1669,  the  release  being  tripartite,  and  made 
between  the  said  Sir  Edward  Atkyns,  the  said  Sir  Robert 
the  father  and  Dame  Mary  his  wife,  Philip  Sheppard,  Esq., 
Sir  Clement  Farnham,  Knt,  and  Edward  Atkyns,  Esq. 
(second  son  of  the  said  Sir  Edward  Atkyns),  of  the  first 
part; — the  Right  Honourable  Sir  George  Carteret,  Knt. 
and  Bart.,  Vice-Chamberlain  of  his  Majesty's  Household, 
and  one  of  his  Majesty's  most  Honourable  Privy  Council ; 
the  said  Sir  Edward  Carteret  and  the  said  John  Lowe ;  the 
Right  Honourable  Edward  Montagu,  commonly  called 
Lord  Hinchinbrooke  (son  and  heir  apparent  of  the  Right 
Honourable  the  Earl  of  Sandwich),  Sir  Philip  Carteret, 
Knt.  (son  and  heir  apparent  of  the  said  Sir  George  Carteret), 
and  Edward  Swift,  Esq.,  of  the  second  part ;  and  the  said 
Sir  Robert  Atkyns,  Knt.  (the  son  and  heir  apparent  of  the 
said  Sir  Robert  Atkyns),  and  Lovis  Carteret  (one  of  the 
daughters  of  the  said  Sir  George  Carteret  and  of  Dame 
Elizabeth  his  wife),  of  the  third  part; — it  is  witnessed  that 
in  consideration  of  a  marriage  thentofore  had  and  solemnised 
between  the  said  Sir  Robert  Atkyns  the  father  and  Dame 
Mary  his  wife,  and  also  of  a  marriage  then  shortly  to  be  had 
and  solemnised  between  the  said  Sir  Robert  Atkyns  the  son 
and  the  said  Lovis  Carteret,  and  of  the  sum  of  6500/.  paid 
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to  Sir  Robert  the  father  by  the  said  Sir  George  Carteret, 
for  the  marriage  portion  of  the  said  Lovis  Carteret,  and 
of  5s.  a  piece  to  the  said  Sir  Edward  Atkyns,  Sir  Robert 
Atkyns  the  father,  Philip  Sheppard,  Sir  Clement  Farnham, 
and  Edward  Atkyns,  paid  by  the  said  Sir  Edward  Carteret 
and  John  Lowe,  and  for  a  provision  to  be  had  and  made  to 
and  for  the  same  Dame  Mary  (wife  of  the  said  Sir  Robert 
Atkyns  the  father),  for  and  in  the  nature  of  a  jointure,  in 
bar  and  recompense  of  her  dower  and  thirds  at  the  common 
law ;  and  also  for  a  provision  for  the  said  Lovis  Carteret, 
for  and  in  nature  of  a  jointure,  in  bar  and  recompense  of 
her  dower  and  thirds  at  the  common  law;  and  for  settling 
all  the  manors,  lands,  tenements,  and  hereditaments  therein- 
after mentioned,  to  the  several  and  respective  us^  upon 
the  trusts,  to  the  intents  and  purposes,  and  with  under  and 
subject  to  the  provisoes,  declarations,  limitations,  and  agree- 
ments thereinafter  declared ;  the  said  Sir  Edward  Atkyns 
and  Sir  Robert  the  father  did  grant  release  and  confirm 
unto  the  said  Sir  Edward  Carteret  and  John  Lowe  and 
their  heirs,  the  said  manor  of  Swell  and  other  the  premises 
in  question  (as  described  in  the  lesser  deed),  and  several 
other  manors,  lands,  and  hereditaments  therein  mentioned, 
to  hold  the  said  manor  of  Swell  and  other  the  premises  in 
question,  to  the  said  Sir  Edward  Carteret  and  John  Lowe 
and  their  heirs,  to  the  several  uses  therein  mentioned; 
which  uses  (as  to  the  said  manor  of  Swell  and  other  the 
premises  in  question)  are  the  same  as  those  before  set  forth 
in  the  lesser  deed ;  viz. : — 

To  the  use  of  Sir  Robert  the  father,  for  life,  without 
impeachment  of  waste ; 

Remainder,  as  to  the  said  premises  (except  timber  trees), 
to  Dame  Mary  for  life,  for  her  jointure,  and  in  bar  of 
dower ; 

Remainder  to  Sir  Robert  the  son,  and  the  heirs  male  of 
his  body  by  the  said  Lovis  Carteret ; 

Remainder  to  the  right  heirs  of  Sir  Robert  the  father. 

And  several  other  parts  of  the  estates  were  limited  thereby, 
to  Sir  Robert  the  son  for  life ;  remainder  to  trustees,  to 
preserve  contingent  remainders;  remainder  to  the  said 
Lovis  Carteret  for  life,  for  her  jointure  and  in  bar  of  dower, 
and  upon  the  issue  of  the  said  intended  marriage,  in  strict 
settlement. 
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In  which  indenture  of  release  is  contained  a  proviso,  in 
tlie  following  words : — 

*^  Provided  always  that  it  shall  and  may  be  lawful  to  and 
for  the  said  Sir  Robert  Atkyns  the  father,  the  said  Sir 
Robert  Atkyns  the  son,  and  the  said  Lovis  Carteret,  re- 
spectively, when  hey  are  or  shall  be  respectively  seised  in 
possession  of  the  freehold  of  such  of  the  premises  as  by 
virtue  of  and  according  to  the  limitations  aforesaid  are 
respectively  limited  to  them  for  their  respective  lives,  by 
their  respective  deed  or  deeds  in  writing  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  to  make 
any  lease  or  demise,  leases  or  demises,  of  all  or  any  of  the 
said  premises  whereof  they  shall  be  so  respectively  seised 
in  possession  for  life  as  aforesaid,  (except  of  the  capital 
messuage  of  Sapperton  aforesaid,  and  the  said  lodge  in 
Pinbury  Park  aforesaid,)  unto  any  person  or  persons,  for 
one,  two,  or  three  lives  in  possession,  reversion,  or  re- 
mainder, to  end  or  determine  upon  the  death  of  one,  two  or 
three  persons,  or  for  the  term  of  twenty -one  years  absolute; 
so  as  there  be  not,  in  the  respective  premises  or  any  part 
thereof,  any  estate  exceeding  the  term  or  time  of  three 
lives  or  twenty-one  years,  in  being  at  the  same  time ;  and 
so  as  such  respective  leases  be  not  made  without  impeach* 
ment  of  waste;  and  so  as  the  usual  rents  of  such  of  the 
premises  respectively  as  shall  be  so  leased  or  demised  upon 
fines,  and  the  best  rents  that  can  be  reasonably  gotten  for 
such  of  the  premises  respectively  as  shall  be  so  leased  or 
demised  without  fines,  be  respectively  reserved  upon  every 
such  respective  lease  or  leases,  demise  or  demises,  to  be 
payable  during  the  respective  terms  in  the  said  respective 
leases  or  demises  to  be  contained ;  anything  hereinbefore 
contained  to  the  contrary  notwithstanding.^ 

And  another  proviso  is  therein  also  contained,  in  the  fol- 
lowing words ;  viz, : — 

'^  Provided  also  that  it  shall  and  may  be  lawful  to  and 
for  the  said  Sir  Robert  Atkyns  the  father,  at  any  time  or 
times  during  his  natural  life,  after  the  decease  of  the  said 
Dame  Mary  his  wife,  by  any  writing  or  writings  indented, 
under  his  hand  and  seal,  testified  by  two  or  more  witnesses, 
to  grant,  assign,  limit  or  appoint  the  said  manor  of  Swell 
Inferior,  alias  Nether  Swell,  and  the  lands,  tenements,  and 
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premises  in  Swell  Inferior,  otherwise  Nether  Swell — Upper 
Swell,  and  Stowe  in  the  Would,  and  in  either  or  any  of 
them,  or  such  parts  and  parcels  thereof  as  he  shall  think  fit, 
unto  or  to  the  use  of  such  woman  or  women  as  he  the  said 
Sir  Robert  Atkyns  the  father  shall  marry  or  take  to  wife, 
after  the  decease  of  the  said  Dame  Mary  his  now  wife;  for 
and  during  the  term  of  the  natural  life  or  lives  of  such  wife 
or  wives  only,  for  her  or  their  jointure  or  jointures ;  any- 
thing herein  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding/^ 

And  by  another  proviso  in  this  deed,  the  like  power  is 
given  to  Sir  Robert  the  son,  "  to  make  a  jointure  of  all  or 
any  of  the  lands  thereby  limited  to  Levis  Carteret  for  her 
jointure,  on  any  future  wife  or  wives  whom  he  should 
marry,  after  the  death  of  the  said  Lovis  Carteret  without 


issue." 


And  by  the  same  deed.  Sir  Robert  the  father  covenants 
with  Sir  George  Carteret,  that  Sir  Edward  Atkyns,  he,  and 
Dame  Mary  his  wife,  would,  before  the  end  of  Michaelmas 
term  then  next,  levy  one  or  more  fine  or  fines  mr  conusance 
de  droit,  &c.  with  proclamations,  of  the  premises  contained 
in  this  indenture,  unto  the  said  Sir  Edward  Carteret  and 
John  Lowe :  which,  it  was  thereby  declared,  should  be  and 
enure  to  the  several  and  respective  uses,  upon  the  trusts, 
and  to  the  intents  and  purposes,  and  with,  under  and 
subject  to  the  provisoes,  declarations,  and  agreements 
thereinbefore  declared,  limited,  and  expressed  concerning 
the  same.  And  reciting,  '<  that  Sir  Clement  Famham  and 
Edward  Atkyns  were  possessed  of  the  premises  in  question, 
or  several  parts  thereof,  for  several  terms  of  years  then  in 
being,  in  trust  for  Sir  Robert  the  father ;"  it  was  thereby 
declared  and  agreed  by  Sir  Robert  the  father,  that  Sir 
Charles  Farnham  and  Edward  Atkyns  should  stand  pos- 
sessed of  the  premises  comprised  in  the  said  terms,  during 
the  residue  thereof,  upon  trust  and  to  the  use  and  benefit  of 
the  person  or  persons  to  whom  the  premises  (by  virtue  of 
the  limitations  therein)  should  belong. 

The  jury  found  that  the  first  of  the  said  indentures  was 
executed  by  Sir  Edward  Atkyns,  Sir  Robert  Atkyns  the 
lather,  and  Dame  Mary  his  wife,  and  John  Lowe;  the 
second  of  the  said  indentures  was  executed  by  Sir  Edward 
Atkyns,  Sir  Robert  the  father,  Philip  Sheppard,  Sir  Cle- 
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ment  Famham,  and  Edward  Atkyns,  Esq; ;  and  the  said 
indenture  of  release,  by  Sir  Edward  Atkyns,  Sir  Robert  the 
father,  Dame  Mary  his  wife,  Sir  Clement  Famham,  Ed- 
ward Atkyns,  Esq.,  Sir  George  Carteret,  Sir  Philip  Car- 
teret, Edward  Swift,  Sir  Robert  Atkyns  the  son,  and  Lovis 
Carteret  ;^and  that  the  lease  for  a  year  was  executed  before 
the  release. 

That  in  Trinity  Term,  1669,  a  fine  was  levied ;  wherein 
the  said  Sir  Edward  Carteret  and  John  Lowe  were  plain- 
tiffs, and  the  said  Sir  Edward  Atkyns,  Sir  Robert  the 
father,  and  Dame  Mary  his  wife,  deforciants,  of  the  pre- 
mises in  question  (amongst  the  said  other  lands  contained 
in  the  greater  deed) :  but  no  fine  was  ever  levied  of  the 
lands  containedjn^the  little  deed  only. 

Afterwards,  on  the  6th  of  July  1669,  Sir  Robert  the 
son  was  married  to  the  said  Lovis  Carteret. 

Dame  Mary  (the  wife  of  Sir  Robert  the  father)  died  on 
2d  March  1680: 

After  which,  viz.  on  26th  April  1681,  Sir  Robert  the 
father,  being  seised  of  the  premises  in  question,  as  of  free- 
hold, for  the  term  of  his  natural  life,  without  impeachment 
of  waste  (and  being  then  on  the  point  of  marrying  a  second 
wife,  Mrs.  Ann  Dacres),  duly  executed  an  indenture  under 
his  hand  and  seal,  attested  by  three  vdtnesses,  bearing  date 
the  same  26th  of  April  1681,  and  made  between  himself  of 
the  one  part,  and  Sir  Robert  Dacres,  Ent,  John  Dacres, 
and  Ann  Dacres,  spinster,  (sister  of  Sir  Robert  Dacres  and 
John  Dacres,)  of  the  other  part:  by  which  indenture  (after 
reciting  the  above-mentioned  indenture  of  release  tripartite 
of  the  12th  of  June  1669,  and  the  power  thereby  reserved 
*^  for  the  said  Sir  Robert  Atkyns  the  father,  after  the  death 
of  Dame  Mary,  to  limit  all  or  any  part  of  the  manor  and 
premises  in  question,  to  any  future  wife  or  wives  he  should 
happen  to  marry,  for  the  term  of  the  natural  life  or  lives 
of  such  wife  or  wives  only,  for  her  or  their  jointure  or 
jointures^)  it  is  witnessed  that  in  consideration  of  the  then 
intended  marriage  between  the  said  Sir  Robert  Atkyns  the 
father  and  the  said  Ann  Dacres,  and  of  her  marriage  portion, 
the  said  Sir  Robert  Atkyns  the  father,  in  pursuance  of  the 
said  power  to  him  reserved,  and  of  all  and  every  power  and 
authority  whatsoever,  did  grant,  assign,  limit,  and  appoint 
the  said  manor  of  Swell,  and  other  the  premises  in  question. 
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unto  the  said  Ann  Dacres,  for  and  during  the  term  of  her 
natural  life,  for  her  jointure,  and  in  bar  and  recompense  of 
her  dower  and  thirds  at  the  common  law. 

On  the  -JSth  April,  1681,  the  said  Sir  Robert  Atkyns  the 
father  married  the  said  Ann  Dacres. 

On  8 1st  May,  1698,  Sir  Robert  Atkyns  the  father,  being 
seised  of  the  premises  in  question,  as  of  freehold  for  life, 
without  impeachment  of  waste,  executed  an  indenture  of 
lease,  under  his  hand  and  seal,  attested  by  three  witnesses, 
dated  on  the  same  81st  dayfof  May  1698,  and  made  between 
himself  of  the  one  part,  and  Thomas  Dacres,  Esq.,  Robert 
Dacres,  Gent,  and  John  Dacres,  Oent  (the  three  sons  of 
the  before-named  Sir  Robert  Dacres,  Ent,  and  nephews 
of  Dame  Anne  Atkyns  then  wife  of  Sir  Robert  Atkyns  the 
father),  of  the  other  parL  This  indenture  of  lease  recites 
the  indenture  tripartite  of  release  of  the  i2th  of  June  1669; 
whereby  Sir  Edward  Atkyns  and  Sir  Robert  Atkyns  the 
father  did.(among9t  other  lands)  grant,  release  and  confirm 
to  the  said  Sir  Edward  Carteret  and  John  Lowe,  and  their 
heirs,  the  said  manor  of  Swell  Inferior,  otherwise  Nether 
Swell,  with  the  appurtenances,  and  all  those  rents  of  assize 
of  the  free  tenants  of  the  said  manor  extending  to  one  half- 
penny and  one  pound  of  pepper;  and  all  the  rents  of 
customary  tenants  of  the  said  manor;  and  the  capital 
messuage  and  farm  of  the  Bold ;  and  the  park  called  Swell 
Park,  otherwise  Abbott's  Wood ;  and  all  and  all  manner  of 
tenths  or  tithes  of  the  said  park ;  and  the  barcary  or  sheep- 
house  called  Gannow,  and  the  grounds  or  closes  of  meadow 
or  pasture  adjoining  or  belonging  thereto ;  and  the  water- 
mill  called  Bold  Mill,  with  the  dams,  streams,  waters, 
attachments,  fenders,  soak,  suit,  mulcture,  grist,  and  appur- 
tenances thereunto  belonging ;  all  the  tolns  of  the  customary 
tenants  of  the  said  manor,  and  all  and  all  manner  of  tenths 
and  tithes  of  all  the  premises  whatsoever,  which  unto  the 
late  dissolved  monastery  of  Hales  did  belong;  all  that 
common  of  pasture  for  400  sheep  and  20  beasts,  upon  the 
hills  and  fields  of  Nether  Swell,  at  all  times  in  the  year 
except  in  the  open  time,  and  in  the  open  time  common  of 
pasture  within  the  said  fields  for  all  manner  of  beasts  with- 
out number,  rate,  or  sUnt ;  and  the  several  pastures  called 
Murden  Leasows ;  all  that  barcary  or  sheep-house  within 
the  said  pasture;  all  that  pasturage  or  feeding  for  600 
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sheep,  or  for  more  or  less  at  the  will  and  pleasure  of  the 
tenant  of  the  said  pastures  called  Murden  Leasows  for  the 
time  being,  in  and  upon  the  demesne  lands,  waste  lands, 
and  other  lands  belonging  to  the  said  farm  of  the  Bold  or 
elsewhere,  in  such  ample  manner  as  the  late  abbot  of  the 
said  dissolved  monastery  of  Hales  aforesaid  and  his  prede- 
cessors had  kept  and  occupied  the  same  within  the  manor 
of  Swell  aforesaid ;  all  those  grounds  in  Nether  Swell  afore- 
said thentofore  in  the  tenure  of  John  Winsmore  or  his 
assigns ;  all  that  half-acre  of  land  in  Nether  Swell  sometimes 
in  the  tenure  of  the  curate  of  the  church  of  Stowe,  in  the 
said  county  of  Gloucester  ;  all  that  fishing  of  the  river  or 
water  of  the  whole  manor  of  Nether  Swell,  with  all  profits 
and  commodities  to  the  same  belonging;  all  those  portions 
of  tithes  whatsoever,  and  all  and  all  manner  of  tithe  of  corn, 
grain,  blade,  sheaf,  hay,  wool,  lambs,  pasture,  and  other 
tenths  and  tithes  whatsoever  in  and  upon  the  premises  or  any 
part  of  them  growing,  renewing  or  increasing  (being  the 
premises  in  question);  to  the  several  uses  by  the  said 
indenture  limited  as  aforesaid:  And  it  also  recites  the 
power  to  the  said  Sir  Robert  Atkyns  the  father,  *^  for  leas- 
ing the  premises,"  as  it  is  set  forth  in  the  said  indenture. 
Then  it  is  witnessed  by  this  indenture  of  lease,  that  the  said 
Sir  Robert  Atkyns  the  father,  in  consideration  of  the  rent 
thereby  reserved,  in  pursuance  of  the  power  to  him  reserved 
in  and  by  the  said  recited  indenture,  and  by  virtue  thereof, 
and  of  idl  and  every  power  and  authority  whatsoever,  did, 
by  that  his  present  writing  indented,  under  his  hand  and 
seal,  testified  by  the  several  witnesses  whose  names  are 
thereupon  indorsed,  demise,  lease,  g^nt,  and  to  &rm  let,  to 
the  said  Thomas  Dacres,  Robert  Dacres,  and  John  Dacres, 
and  their  assigns,  the  said  manor,  and  all  and  singular  the 
said  lands,  tithes,  tenements,  hereditaments,  and  premises, 
with  their  and  every  of  their  rights,  members,  and  appur- 
tenances, in  Swell  Inferior,  otherwise  Nether  Swell ;  and  all 
and  every  the  rents  reserved  upon  any  leases  or  grants ;  to 
hold  to  them  the  said  Thomas,  Robert,  and  John  Dacres, 
from  the  making  thereof,  for  and  during  the  natural  lives 
of  them  the  said  Thomas,  Robert,  and  John  Dacres,  and 
the  life  of  the  longer  liver  of  them ;  yielding  and  paying 
therefore,  during  die  said  term,  unto  the  said  Sir  Robert 
Atkyns  party  thereto,  and  after  his  decease,  to  such  person 
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or  persons  respectively  to  whom  the  said  manor  and  pre* 
mises  were  limited,  according  to  their  respective  estates  and 
titles,  the  yearly  rent  of  three  hundred  and  threescore 
pounds,  at  Michaelmas  and  Lady-day,  by  even  and  equal 
portions. 

In  which  said  indenture  of  lease  is  contained  a  clause,  in 
these  words ;  viz. : — <^  The  true  intent  and  meaning  of  this 
estate  or  term  for  lives,  so  hereby  granted  and  made  to  the 
said  Thomas  Dacres,  Robert  Dacres,  and  John  Dacres,  and 
the  survivor  of  them,  being  to  preserve  the  said  remainder 
so  limited  in  the  premises  by  the  said  recited  indenture,  to 
the  right  heirs  of  the  said  Sir  Robert  Atkyns  party  to  these 
presents,  and  to  such  person  or  persons  to  whom  the  said 
Sir  Robert  Atkyns  party  to  these  presents  shall  any  way 
dispose  of  the  same,  from  being  barred  of  any  recovery  to 
be  suffered,  or  by  any  other  act  to  be  attempted  or  done  for 
the  barring  of  the  same." 

On  the  8th  June,  1698,  John  Dacres,  one  of  the  lessees 
in  the  last  above-mentioned  indenture  of  lease,  alone,  exe- 
cuted a  letter  of  attorney,  under  his  hand  and  seal,  reciting 
the  said  last  indenture  of  lease,  and  empowering  and  author- 
ising Thomas  Barker,  Oent  as  his  attorney,  to  take  livery 
and  seisin  of  the  premises  last  above  mentioned,  from  the 
said  Sir  Robert  Atkyns  the  father;  for  himself  (the  said 
John  Dacres)  and  for  the  said  Thomas  and  Robert  Dacres 
and  every  of  them,  in  their  names  and  for  their  use,  accord- 
ing to  the  purport  and  true  meaning  of  the  said  recited 
indenture  of  lease ;  and  to  enter  and  take  possession  of  the 
said  manor  and  premises  in  the  said  indenture  contained,  to 
the  use  of  them  and  every  of  them;  he  the  said  John 
Dacres  allowing  of  all  and  every  the  act  and  acts  so  done  by 
the  said  attorney,  to  be  as  effectual  and  sufficient  in  law,  as 
if  he  had  been  personally  present  and  had  done  the  same. 

On  5th  July,  1698,  Sir  Robert  Atkyns  the  father,  being 
so  seised  as  aforesaid,  and  then  in  the  actual  possession  of 
the  said  manor  and  premises,  did,  in  his  own  person,  deliver 
seisin  and  possession  thereof  unto  the  said  Thomas  Barker, 
to  the  use  of  the  said  Thomas,  Robert,  and  John  Dacres 
and  of  every  of  them,  and  of  the  survivor  of  them,  according 
to  the  purport  and  true  meaning  of  the  said  indenture  ;  he 
the  said  Thomas  Barker  being  authorised  and  appointed,  by 
a  letter  of  attorney  under  hand  and  seal  of  the  said  John 
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Dacres,  and  by  him  duly  executed,  ^'  for  him  and  to  his  use 
and  in  his  name,  and  for  the  said  Thomas  and  Robert 
Dacres,  and  to  their  use  and  in  every  of  their  names,  to  take 
and  receive  the  said  livery  and  possession  of  the  said  capital 
messuage,  manor,  and  premises,  accordingly;**^  as  by  an 
indorsement  on  the  said  letter  of  attorney  (which  is  set  out 
in  the  verdict)  appears. 

But  the  jury  found  that  the  said  Thomas  Dacres,  Robert 
Dacres,  and  John  Dacres,  the  lessees  named  in  the  last- 
mentioned  indenture,  or  either  of  them,  never  were  in  po8« 
session  of  the  premises  in  question,  otherwise  than  by  the 
said  livery  and  seisin  so  given  by  the  said  Sir  Robert 
Atkyns  the  father  as  aforesaid ;  and  that  they  or  either  of 
them  did  not  receive  or  pay  any  rent  for  or  in  respect  of 
the  said  premises ;  and  that  the  said  indenture  of  lease  was 
not  found  in  the  custody  of  Thomas  Dacres,  the  surviving 
lessee,  at  the  time  of  his  death. 

On  27  th  May,  1708,  Sir  Robert  Atkyns  the  father,  being 
so  seised  of  the  said  premises  and  of  the  remainder  and 
reversion  thereof  as  aforesaid,  made  his  will,  dated  the  same 
27th  day  of  May  1708,  attested  by  four  witnesses;  and 
thereby  confirmed  his  wife'^s  jointure ;  and  then  recited, 
<^  that  he  was  seised  of  the  remainder  and  reversion  in  fee 
of  the  said  manor  and  other  the  premises  in  question  ;  and 
that  such  remainder  or  reversion,  after  the  death  of  his  wife, 
was  also  further  expectant  upon  an  estate  in  special  tail, 
settled  upon  his  son  Sir  Robert  upon  his  marriage,  by  the 
above-mentioned  deed  of  12th  June  1669 ;  and  that  he 
had  made  a  lease  to  the  said  Thomas,  Robert,  and  John 
Dacres,  for  their  lives  and  the  life  of  the  longer  liver  of 
them,  according  to  the  power  he  had  reserved  to  himself 
upon  the  said  settlement."  After  which  recital,  he  disposed 
of  his  said  remainder  or  reversion  in  fee,  to  the  lessor  of  the 
plaintiff,  in  tail  male. 

The  whole  devise  was  in  the  following  words;  viz. : — *'  I 
give  and  confirm  unto  my  said  wife  Dame  Ann  Atkyns,  all 
those  lands,  tenements,  and  hereditaments  in  Lower  Swell 
aforesaid,  which  were  settled  upon  her  for  her  jointure, 
before  our  marriage :  and  I  hereby  further  give  and  devise 
to  her,  for  term  of  her  life,  my  manor  of  Lower  Swell,  and 
all  tlie  rest  of  my  lands,  tenements,  and  hereditaments 
whatooever  in  Lower  Swell  aforesaid,  for  term  of  her  life, 
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as  an  addition  to  her  jointure.     And  whereas  I  am  seised 
of  the  remainder  and  reversion  in  fee  of  the  said  manor  of 
Lower  Swell,  and  of  the  rest  of  the  said  lands,  tenements, 
and  hereditaments  in  Lower  Swell,  so  settled,  and  by  this 
my  will  given  and  confirmed  to  my  said  wife  for  her  life ; 
which  remainder  or  reversion,  after  the  death  of  my  wife, 
is  also  further  expectant  upon  an  estate  in  the  said  manor 
and  lands  in  special  tail  settled  upon  my  son  Sir  Robert 
Atkyns  upon  his  marriage,  by  deed  dated  the  12th  of  June 
1669,  and  upon  his  sons  by  his  now  wife  and  no  other  wife ; 
and  whereas  I  have  made  a  lease,  dated  (a)  the  8th  day  of  (a)  The  tens- 
June,  in  the  year  of  our  Lord  1698,  executed  by  livery  and  Slteof^AiT**** 
seisin,  to  Thomas  Dacres,  Esq.  and  to  Robert  and  John  i«Me.   it  wm 
Dacres,  Gentlemen,  for  the  lives  of  the  said   Thomas,      ^   *^' 
Robert,  and  John  Dacres,  and  the  life  of  the  longer  liver  of 
them,  according  to  a  power  I  reserved  to  myself  upon  the 
said  settlement  made  upon  the  marriage  of  my  said  son  Sir 
Robert  Atkyns ;   now  I  give  and  devise  the  said  remainder 
or  reversion,  and  the  benefit  of  the  trusts  of  the  said  lease 
for  lives,  to  my  grandson  John  Tracy  (the  now  younger 
and  second  son  living  of  my  son-in-law  John  Tracy  of 
Stanway  in  the  said  county  of  Gloucester,  Esq.,  by  my 
daughter  Ann  Tracy  his  wife),  and  to  the  heirs  male  of  the 
body  of  my  said  grandson  by  him  to  be  begotten.     And  if 
my  said  grandson  happen  to  die  without  issue  male,  then  I 
give  and  devise  the  said  remainder  or  reversion  to  the  next 
younger  son  of  the  said  John  Tracy  my  son-in-law,  called 
Ferdinando  Tracy,  and  to  the  heirs  male  of  the  body  of  the 
said  Ferdinando.     And  for  default  of  such  issue,  then  I  give 
and  devise  the  said  remainder  or  reversion  to  the  next 
younger  son  my  said  son-in-law  John  Tracy  may  happen  to 
have  by  my  said  daughter,  and  to  the  heirs  male  of  the  body 
of  such  next  younger  son  f^  and  so  on,  to  other  still  younger 
sons,  &c.     (These  devises  were  all  upon  condition  that  the 
said  sons  respectively  so  inheriting  the  said  manor  and  lands, 
should  constantly  use  to  call  and  write  themselves  by  the 
name  of  Atkyns  only,  for  their  surname,  and  by  no  other 
surname.)     And  then  the  will  proceeds  thus : — <<  I  do  fur- 
ther give  and  devise  all  my  houses,  and  all  lands,  tenements, 
and  hereditaments,  situate,  lying,  and  being  in  or  near 
Cursitor's  Alley  in  Holboum,  within  the  city  of  London  or 
the  suburbs  thereof,  or  within  the  county  of  Middlesex,  or 


886  TAYLOR   d.   ATKYNS   V.  HORDE. 

in  either  of  them  f  ^  in  like  manner,  and  upon  the  like  con- 
dition, &c.  And,  reciting  that  the  reversion  or  remainder  of 
his  manor  and  lands  in  and  of  Sapperton  aforesaid,  and  of 
the  advowson  of  the  church  of  Sapperton,  and  of  and  in  his 
manor  of  Pinbury  and  of  the  lands  tliereto  belonging,  as 
also  of  Pinbury  Park,  was  in  him  and  his  heirs ;  and  also  of 
the  Seven  Hundreds  of  Cirencester,  and  of  the  Hundred  of 
Bisley  (all  in  the  said  county  of  Gloucester) ;  he  devised 
the  same  in  like  manner.  The  words  of  his  will  are  these  : 
— ''  I  have  also  made  a  lease  for  lives  of  the  said  manors  of 
Sapperton  and  Pinbury,  and  of  the  said  advowson  of  Sap- 
perton, and  of  the  said  Pinbury  Park,  and  of  all  the  said 
several  hundreds,  the  better  to  preserve  and  support  the 
said  remainders  and  reversions  from  being  cut  off  or  barred 
by  any  recovery.  And  if  my  said  younger  grandsons 
happen  to  die  without  issue  male,  then  I  give  and  devise 
the  same  reversions  and  remainders  to  my  nephew  Richard 
Atkyns  (eldest  son  of  my  late  brother  Sir  Edward  Atkyns, 
deceased)  and  to  his  heirs.^ 

On  9th  February,  1709,  Sir  Robert  Atkyns  the  fietther 
died,  seised  of  the  premises  in  question. 

Upon  his  death,  Dame  Ann,  his  widow  and  relict,  entered 
thereupon ;  claiming  the  same  for  her  life,  for  her  jointure, 
under  and  by  virtue  of  the  above-mentioned  indenture  of 
26th  April  1681 ;  and  was  in  possession  thereof. 

The  jury  then  find  an  indenture  tripartite  dated  the  18th 
of  May  1710,  made  between  Richard  Atkyns,  Esq.  eldest 
son  and  executor  of  Sir  Edward  Atkyns  (the  surviving 
trustee  in  whom  the  term  for  years  mentioned  in  tlie  greater 
deed  were  vested),  on  the  first  part ;  Joseph  Walker,  Gent, 
on  the  second  part ;  and  the  said  Sir  Robert  Atkyns  (the 
son)  on  tlie  third  part :  by  which,  after  reciting  the  inden- 
ture of  release  of  12th  June  1699,  and  that  it  was  therein 
mentioned  that  Sir  Clement  Farnham  and  Edward  Atkyns 
were  possessed  of  several  terms  for  years  in  the  premises  in 
question,  and  that  they  were  to  stand  possessed  thereof  in 
trust  for  such  person  and  persons  to  whose  use  and  uses  the 
same  were  limited  by  the  said  indenture ;  and  reciting  that 
the  said  Sir  Robert  Atkyns  (the  son)  then  claimed  the  said 
manor  and  premises  by  and  under  the  said  indenture ;  and 
that  Sir  Clement  Farnham  was  dead,  and  the  said  Edward 
Atkyns  (afterwards  Sir  Edward  Atkyns,  Ent.,  Lord  Chief 
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Baron  of  the  Exchequer)  survived  him,  and  was  also  then 
dead,  having  first  made  his  will,  and  the  said  Edward  Atkyns 
executor  thereof,  and  that  he  had  proved  the  same;  the 
said  Richard  Atkyns,  at  the  instance  and  request  of  the  said 
Sir  Robert  Atkyns  (the  son)  testified  by  his  executing  the 
said  indenture,  and  in  consideration  of  5«.  paid  to  him  by 
the  said  Joseph  Walker,  assigned  over  the  said  manor  and 
premises  in  question  to  the  said  Joseph  Walker,  to  hold  to 
him,  his  executors,  administrators,  and  assigns,  for  all  the 
then  residue  and  remainder  of  the  said  terms,  whereof  the 
said  Sir  Clement  Farnham  and  Edward  Atkyns  or  either  of 
them  were  possessed;  in  trust  for  the  said  Sir  Robert 
Atkyns  (the  son)  and  the  heirs  male  of  his  body  by  the 
before-mentioned  Dame  Lovis  his  wife  (the  said  premises 
being  so  limited  in  and  by  the  said  indenture  of  release 
of  12th  June  1669).  In  which  said  indenture  there  is  a 
covenant  from  Sir  Robert  (the  son)  to  indemnify  the  said 
Richard  Atkyns,  his  heirs,  executors,  and  administrators, 
against  any  damages  he  or  they  might  sustain  by  reason  of 
his  making  the  said  assignment  to  the  said  Joseph  Walker 
as  aforesaid. 

The  jury  further  find  that  Dame  Ann  Atkyns  being  so 
in  possession  of  the  premises  as  aforesaid ;  in  Trinity  Term 
1710,  9  Ann,  an  ejectment  was  brought  in  the  Court  of 
Common  Pleas,  for  the  recovery  of  the  said  premises, 
against  her  the  said  Dame  Ann  and  the  tenants  in  posses- 
sion of  the  same  premises,  by  John  Philips,  upon  the 
several  demises  of  the  said  Sir  Robert  Atkyns  the  son,  and 
of  the  said  Joseph  Walker :  in  which  ejectment,  the  demises 
were  laid  upon  the  22dday  of  May,  9  Ann.  To  hold  from 
the  20th  day  of  the  same  May  for  seven  years.  And  the 
said  ejectment  was  tried  at  the  bar  of  the  Court  of  Common 
Pleas,  in  Michaelmas  Term  following :  and  a  general  ver- 
dict was  found  for  the  plaintiff;  and  judgment  was  entered 
up  thereupon  against  her  and  the  rest  of  the  defendants 
therein,  for  the  said  John  Philips ;  and  he  recovered  termi- 
num  suum  predictum^  and  had  an  habere  facias  possessionem. 

The  jury  further  find,  that  upon  this  trial  the  said  two 
indentures,  called  greater  and  lesser  deeds,  of  12th  June 
1669,  were,  both  of  them,  read  and  given  in  evidence  to 
the  jury :  but  that  the  deed  of  assignment  of  18th  May 
1710  was  not  produced,  nor  given  in  evidence,  to  the  jury. 
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They  find  that  soon  after  the  said  judgment  in  ejectment, 
and  during  the  life  of  Dame  Ann,  Sir  Robert  Atkyns  (the 
son)  entered  into  and  was  in  possession  of  the  premises  ia 
question,  and  in  the  said  declaration  in  ejectment  mentioned. 

They  find  that  on  1st  January,  1710,  John  Philips,  the 
said  plaintiff  in  ejectment,  surrendered  the  two  terms  men- 
tioned in  the  said  declaration  in  ejectment  to  be  demised  to 
him  by  the  said  Sir  Robert  Atkyns  (the  son)  and  Joseph 
Walker,  to  the  said  Sir  R.  A.  (the  son)  then  in  possession 
of  the  premises. 

They  further  find  that  on  17th  January,  1710,  the  said 
Sir  R.  A.  the  son,  being  so  in  possession  as  aforesaid,  and 
during  the  life-time  of  the  said  Dame  Ann  Atkyns,  widow, 
made  a  feoffment  to  James  Earle,  of  the  premises  in  ques- 
tion, in  fee ;  by  indenture  tripartite  of  that  date,  made 
between  himself,  on  the  first  part ;  James  E^rle,  yeoman, 
on  the  second  part ;  and  John  Holmden,  Gent  on  the  third 
part :  which  feoffment  in  fee  is  therein  declared  to  be  for 
the  docking,  barring,  and  destroying  all  estates  tail,  use  and 
uses,  reversions  and  remainders,  at  any  time  thentofore  made, 
created,  or  limited  of  and  in  the  manor  and  premises  in 
question  ;  and  for  the  vesting  and  settling  an  estate  in  fee 
simple  therein,  to  and  in  the  said  Sir  Robert  the  son.  Sir 
Robert  (the  son)  did  therefore,  in  consideration  of  5«., 
thereby  grant,  bargain,  sell,  enfeoff,  and  confirm  unto  the 
said  James  Earle,  his  heirs  and  assigns,  the  premises  in 
question,  to  hold  to  and  to  the  use  of  the  said  James  Earle, 
his  heirs  and  assigns  for  ever ;  to  the  intent  and  purpose 
that  the  said  James  Earle  might  become  perfect  tenant  of 
the  freehold  of  the  said  premises,  in  order  for  the  suffering 
a  common  recovery  in  Hilary  Term  then  next ;  wherein 
the  said  John  Holmden  was  to  be  demandant,  the  said 
James  Earle  tenant,  and  Sir  Robert  himself  vouchee. 
Which  recovery,  it  was  thereby  declared,  was  to  be  and 
enure  to  the  use  and  behoof  of  the  said  Sir  Robert  Atkyns 
(the  son),  his  heirs  and  assigns,  for  ever ;  and  to  or  for  no 
other  use,  intent,  or  purpose  whatsoever.  And  by  this 
same  deed.  Sir  Robert  Atkyns  (the  son)  constituted  Edward 
Carter  and  John  Longford  his  attorneys  and  attorney,  either 
jointly  or  severally  to  enter  upon  and  take  seisin  and  pos- 
session of  tlie  premises,  and  to  give  and  deliver  seisin  and 
possession  thereof  to  the  said  James  Earle  and  his  heirs  and 
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assigns  for  ever,  according  to  the  purport  and  true  meaning 
and  for  the  purposes  in  the  said  deed  mentioned. 

And  the  jury  find  that,  on  the  20th  January,  1710, 
Edward  Carter,  one  of  the  said  attorneys,  entered  upon  the 
premises,  and  gave  seisin  and  possession  thereof  to  the  said 
James  Earle,  by  virtue  of  the  said  warrant  of  attorney  con- 
tained in  the  said  indenture  :  as  appears  by  a  memorandum 
indorsed  upon  the  said  indenture,  and  found  by  the  verdict* 

ThjBy  find  that  in  Hilary  Term,  9  Ann.  (1710),  a  recovery 
was  suffered  of  the  premises,  wherein  John  Holmden  was 
demandant ;  James  Earle,  tenant ;  and  Sir  Robert  Atkyns 
(the  son)  and  Lovis  his  wife,  vouchees,  and  seisin  executed 
thereon :  which  recovery  they  find  to  be  prosecuted,  had, 
and  executed  to  the  several  uses  mentioned  in  the  said  deed 
of  feoffment.  And  they  find  that,  after  this  recovery.  Sir 
Robert  (the  son)  continued  in  possession  of  the  premises 
till  the  9th  of  November,  1711. 

They  find  the  death  of  the  said  Sir  R.  A.  (the  son)  on 
9th  November,  1711,  without  issue  male  by  the  said  Lovis 
his  wife,  who  survived  him. 

They  also  find  that  an  ejectment  was  brought  for  the 
premises,  against  the  present  defendant,  Robert  Atkyns, 
Esq.,  and  his  tenants  of  the  premises  in  question,  in  Hilary 
Term  1711,  10  Ann.,  by  John  Miles,  as  plaintiff,  on  the 
several  demises  (both  laid  to  be  made  on  14th  February, 
8  Ann.  1709,  which  is  five  days  after  Sir  R.  A.  the  elder's 
death)  of  Dame  Ann  Atkyns  the  jointress,  and  of  Thomas 
Djacres,  the  surviving  lessee  under  the  indenture  of  lease  of 
31st  May,  1698.  And  in  Easter  Term  1712,  11  Ann.,  a 
general  verdict  was  given  for  the  plaintiff,  on  both  demises, 
on  a  trial  at  bar  in  this  court:  and  judgment  was  entered 
up  accordingly,  *^  that  the  plaintiff  do  recover  his  several 
terms  aforesaid."  And  the  said  Dame  Ann  Atkyns  en- 
tered upon  the  premises  in  question  immediately  after  this 
l^t  judgment,  and  continued  in  possession  thereof  till  9th 
October,  1712,  when  she  died. 

Soon  after  the  death  of  Dame  Ann,  the  (original)  defend- 
ant, Robert  Atkyns,  Esq.,  nephew  and  heir-at*law  to 
Sir  R.  A.  the  son  (and  also  heir-at-law  to  Sir  R.  A. 
the  father)  entered  upon  the  premises,  and  continued 
in  possession  thereof  till  his  death;  which  happened 
on   16th  March,   1753.     [Robert's  death  was  just  three 
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months  after  the  now  lessor  of  the  plaintiff  ^s  actual  entry : 
and  it  was  after  issue  joined  in  this  present  ejectment] 

John  Dacres,  one  of  the  lessees  in  the  indenture  of  lease, 
dated  31st  May,  1698,  died  in  1705. 

Robert  Dacres,  another  of  them,  died  in  1706. 

Thomas  Dacres,  the  third  of  them,  survived  the  other 
two ;  and  died  on  23d  July,  1752. 

They  find  that  John  Atkyns,  the  lessor  of  the  plaintiff, 
never  was  in  possession  of  the  premises  in  question,  or  any 
part  thereof,  nor  in  receipt  of  the  rents  and  profits  thereof, 
or  of  any  part  thereof;  nor  entered  thereupon,  till  the  15tk 
of  December,  1752 ;  when  he  made  an  actual  entry  into 
and  upon  the  same  ;  claiming  the  same  as  devisee  thereof 
under  and  by  virtue  of  the  will  of  the  said  Sir  Robert 
Atkyns  the  father ;  and  ejected,  drove  out,  and  removed 
the  said  Robert  Atkyns,  Esq.,  Charles  Coxe,  Thomas 
Horde,  &c.,  therefrom;  and  was  seised  thereof  as  the  law 
requires ;  and  being  so  seised  thereof,  made  the  demise  to 
the  said  Cyprian  Taylor  the  now  plaintiff,  on  the  16th  of 
December,  1752,  to  hold  from  thence  for  fifteen  years :  by 
virtue  whereof  the  said  C3rprian  Taylor  entered  on  the  18th, 
and  was  ejected  by  the  defendants  on  the  19th. 

And  then  they  conclude  generally,  as  usual ;  submitting 
the  matters  of  law  to  the  judgment  of  the  Court  upon  the 
above  facts. 

This  case  was  argued  four  several  times:  first,  on  Tues- 
day, 3d  June,  1755,  by  Mr.  Yorke^  for  the  plaintiff;  and 
Mr.  Knowler  for  the  defendants.  Again,  on  Tuesday,  11th 
November,  1755,  by  Mr.  Pratt  for  the  plaintiff,  and  Mr. 
Perrott  for  the  defendants  ;  a  third  time,  on  Tuesday,  11th 
May,  1756,  by  Mr.  Caldecot  for  the  plaintiff,  and  Mr.  Ser- 
jeant Prime  for  the  defendants;  and  a  fourth  time,  on 
Friday,  19th  November,  1756,  by  Mr.  Caldecot  for  the 
plaintiff,  and  Mr.  Knowler  for  the  defendants.  But  it 
is  unnecessary  to  repeat  the  three  first  arguments  par- 
ticularly, because  the  last  includes  the  general  substance 
of  them. 

The  sum  of  what  was  urged  on  the  part  of  the  plaintiff 
was,  that  the  leasing  and  jointuring  powers  existed  at  the 
time  when  they  were  executed  by  Sir  Robert  Atkyns  the 
father ;  that  those  powers  were  well  executed  by  him ;  that 
the  lease  and  jointure  made  by  him,  in  pursuance  of  those 
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powers,  were  an  impediment  to  his  son  Sir  Robert  the 
younger^s  suffering  a  common  recovery ;  that  even  sup- 
posing that  James  Earle  was  a  good  tenant  to  the  pracipe^ 
yet  the  entry  of  Dame  Ann  the  jointress,  witliin  the  five 
years,  avoided  this  recovery ;  and,  consequently,  that  the 
remainder  or  reversion  in  fee«  devised  to  the  lessor  of  the 
plaintiff  by  Sir  Robert  the  father,  was  not  barred  by  the 
recovery  thus  suffered  by  Sir  Robert  the  son. 

These  points  were  entered  into  very  largely  by  Mr. 
Cabkcot  and  the  gentlemen  who  had  spoken  before  him  on 
the  same  side. 

First,  they  endeavoured  to  prove  that  the  powers  reserved 
to  Sir  A.  A.  the  father  by  the  two  deeds  of  12th  June, 
1669,  were  in  being  and  valid  at  the  time  of  the  execution 
of  the  lease  to  the  Dacres ;  and  secondly,  that  they  were 
well  executed ;  and,  consequently,  that  there  were  estates 
of  freehold  subsisting  at  the  time  when  Sir  R.  A.  the  son 
made  the  feoffment  to  Earle;  viz.  Dame  Ann^s  jointure, 
and  the  lease  to  the  Dacres.  And  therefore,  thirdly,  they 
insisted  that  these  life-estates  were  impediments  to  Sir 
R.  A.  the  son^s  suffering  the  common  recovery.  For  they 
denied  that  Sir  Robert  Atkyns  the  son  was  tenant  in  tail 
in  possession  at  the  time  that  he  made  the  feoffment  to 
James  Earle :  so  that  Earle  could  not  be  a  good  tenant  to 
the  pr(BCipe. 

And  they  insisted  that  even  admitting  that  Sir  R.  A.  the 
son  was  tenant  in  tail  in  possession,  yet  he  could  not  upon 
this  naked  possession,  without  the  freehold,  make  a  good 
tenant  to  the  precipe  without  the  jointress  and  the  lessee 
for  lifers  joining.  And  that  the  Court  cannot  (under  14 
Geo.  2,  c.  20,  sec.  1)  presume  a  previous  surrender  or  con- 
veyance of  the  estates  for  life,  in  order  to  make  the  recovery 
good.     . 

Fourthly,  they  further  insisted,  that  supposing  Sir 
Robert  Atkyns  the  son  was  tenant  in  tail  in  possession,  and 
also  that  there  was  a  good  tenant  to  the  prcecipe  (so  that  the 
recovery  was  good,  as  a  common  conveyance),  yet  the  re- 
entry of  Dame  Ann  Atkyns,  the  jointress,  within  the  five 
years  (in  1712)  actually  avoided  this  recovery;  which,  if 
not  void,  was  at  least  voidable  by  the  tenant  for  life  :  and 
this  re-entry  of  the  tenant  for  life  re-vested  all  the  subse- 
quent estates. 

A   A  2 
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The  great  stress  of  the  question  lies  (as  they  said)  upon 
the  tenant  to  the  prcscipe. 
1st  Point.  The  first  point,  in  order  of  time,  is  the  validity  of  the 

two  powers  created  by  the  greater  deed  of  1669. 

But  there  is  no  ground,  either  for  the  supposition  of  a 
fact,  ^^  that  the  lesser  deed  must  have  been  executed  last  ;^ 
nor  for  any  inference  in  point  of  law,  ^^  that  it  operates  to 
the  extinction  of  these  powers.^ 

The  fact  concerning  the  priority  of  execution  of  the  two 
deeds  cannot  now  be  determined  by  any  evidence :  there- 
fore presumption  must  determine  it. 

Now  one  of  these  deeds  is  an  agreement  to  execute  the 
other :  consequently,  must  have  been  prior  to  it  The 
lesser  deed  covenants ;  the  greater  performs  that  covenant : 
therefore  the  lesser  was  prior.  If  it  had  been  executed 
last,  that  would  have  destroyed  the  very  effect  of  it  and  the 
powers  raised  by  it.  Dame  Mary  was  giving  up  and 
exchanging  her  former  jointure,  and  therefore  she  might 
desire  a  single  distinct  deed  to  secure  her  own  interest. 
For  which  purpose,  a  deed  of  covenant  was  the  most  proper. 
And  there  was  no  need  to  incumber  this  lesser  deed,  with 
the  powers  inserted  in  the  greater  deed ;  which  powers  did 
not  concern  her.  Whereas,  in  order  to  support  a  contrary 
argument,  it  is  necessary  to  suppose  a  new  agreement 
(without,  and  even  against,  any  reason  for  it)  to  alter  and 
destroy  the  former  agreement  But  if  the  parties  had 
meant  so,  they  would  have  so  expressed  it 

However,  supposing  the  lesser  deed  to  have  been  actually 
executed  last,  yet  being  all  unojlatuy  the  law  will  order  the 
time,  so  that  the  proper  deed  shall  be  taken  to  be  anterior, 
and  the  other  subsequent,  according  to  the  reason  of  the 
thing  and  the  intent  of  the  parties.  Diggeis  case,  1  Co. 
Rep.  173 ;  Albany  a  case,  1  Co.  Rep.  107,  and  2  Rep.  75, 
the  LfOrd  CromweWf  case. 

And  the  operation  of  the  fine  will  follow  the  construction 
of  the  deed. 

Countess  of  ButlaruTs  case,  5  Co.  26  a. 
2d  Point.  Therefore  the  existence  of  the  powers  being  established, 

the  next  question  is,  <*  whether  they  have  been  well  exe- 
cuted ?"  Dame  Mary's  jointure  has  not  been  objected  to ; 
but  the  lease  made  to  the  Dacres  has :  first,  as  being  with- 
out a  subsisting  power  in  Sir  R.  A.  the  elder,  the  lessor,  to 
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make  it;  secondly,  as  being  fraudulent,  even  supposing 
him  to  have  had  power  to  make  it;  thirdly,  as  the  livery 
and  seisin  was  made  to  the  attorney  of  one  only  of  the 
three  lessees,  and  not  to  all  three,  or  their  joint  attorney. 

Now  it  is  true  that  a  tenant  in  tail  in  possession  may 
suflfer  a  recovery :  so  also  may  a  tenant  in  tail  in  remainder, 
if  he  can  get  in  the  tenant  for  life. 

But  the  original  donor  may  interpose  as  many  estates 
for  life  as  he  pleases,  before  and  prior  to  the  tenancy  in 
tail.  And  this  lease  to  the  Dacres,  under  the  power,  is 
just  the  same  as  if  it  had  been  originally  interposed.  And 
the  declaration  of  the  intention  will  not  vitiate  the  estate 
limited  to  these  Dacres :  if  it  had  been  even  a  condition 
annexed,  in  restraint  of  alienation,  such  a  condition  would 
have  only  been  void,  and  the  estate  good.  Co.  Litt.  24 
a ;  Carbefs  case,  1  Co.  84;  Mary  Portingtons  case,  10  Co. 
35  b. 

As  to  fraud — ^there  b  nothing  fraudulent  in  this  lease. 
And  both  the  terms  have  been  actually  recovered  at  law. 

If  Sir  R.  A.  the  father^s  superfluous  declaration  has  any 
effect,  it  makes  the  lease  good :  and  it  would  have  been 
adjudged  good,  if  it  had  been  called  in  question  whilst  it 
subsisted.     2  Leon.  132.     Moore  and  SaviWs  case. 

And  no  one  is  hurt  or  defrauded  by  this  lease.  Not  the 
jointress:  for  the  full  and  best  rent  is  reserved.  Therefore 
Cro.  Eliz.  5y  the  Countess  of  Sussex's  case  does  not  affect 
this  case :  for  there,  the  jointress  suffered.  Nor  is  the  tenant 
in  tail  hurt ;  for  the  same  reason,  as  to  his  rent :  and  as  to 
the  postponing  his  power  to  suffer  a  recovery,  it  was  legal, 
and  might  have  been  done  by  a  real  actual  demise  for  life 
or  lives.  And  the  eyes  of  this  Court  do  not  pierce  further 
than  the  shell  of  the  conveyance,  not  to  the  design  of  it. 
As  in  cases  of  terms  to  preserve  contingent  remainders,  this 
Court  canuot  hinder  the  trustee  from  destroying  them  :  so, 
of  terms  to  attend  inheritances ;  which  this  Court  cannot 
hinder  the  mortgagee  from  getting  in.  Cro.  Car.  190,  the 
case  of  Nash  v.  Preston^  is  a  strong  case  to  show  that  the 
court  of  law  will  not  meddle  with  the  equity  of  the  case. 

Now  this  lease  has  pursued  the  power :  and  this  Court 
will  not  meddle  with  the  intent. 

Leases  made  by  churchmen,  for  the  benefit  of  their  faroi- 
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lies,  are  f^enerally  as  fictitious  as  this :  and  yet  they  are 
always  allowed  to  be  good. 

As  to  the  livery  and  seisin — ^this  livery  to  Thomas  Barker 
enured  to  the  use  of  all  the  three  Dacres,  according  to  the 
purport  and  true  meaning  of  the  letter  of  attorney,  most 
explicitly  therein  expressed,  and  so  declared  at  the  time  of 
the  livery,  by  Sir  R.  A.  the  elder  who  gave  it. 

This  sufficiently  appears  (as  the  present  infeoffinent  was 
by  deed)  from  Bro.  Abr.  title  Ftffements  de  terres^  pi.  16, 67, 
72,  and  Co.  Litt.  48  b.  49  a.  But  2  Anders.  196,  pi.  14, 
the  case  of  Deny  v.  Abbot^  is  in  point :  'tis  most  exactly  the 
same  case  as  this. 

So  that  the  Kfe-estates  of  Dame  Ann  and  of  the  three 
Daeres  appear  to  have  been  well  created. 

Consequently  therefore,  a  double  freehold  is  sufficiently 
established  ;  viz.  one  in  Dame  Ann,  the  other  in  the  Daeres. 
3d  Point.  From  hence  it  follows,  thirdly,  that  Sir  Robert  Atkyns 

the  son  was  by  them  precluded  from  suflfering  this  recovery ; 
as  he  was  not  tenant  in  tail  in  possession  at  the  time  of 
his  making  the  feoffment  to  James  Earle.  Therefore  he 
was  to  gain  a  freehold  as  he  could,  by  right  or  wrong :  and 
it  may  be  said  that  either  of  them  will  do. 

But  even  supposing  him  to  have  been  tenant  in  tail  in 
possession,  yet  James  Earle  was  no  good  tenant  to  the 
prtscipe* 

When  he  recovered  against  Dame  Ann,  he  was  not 
tenant  in  tail  in  possession :  but  he  recovered  against  her 
upon  a  supposition  "  that  he  was  ;^  which  supposition  was 
grounded  therefore  upon  a  mistake.  And  the  terms  which 
Philips  recovered  as  his  lessee,  and  surrendered  to  him, 
were  both  of  them  fictitious.  So  that  the  feoffment  to 
Earle  must  fall  to  the  g^und,  having  no  foundation  to 
support  it.  And  though  livery  was  given  to  him  by  Sir 
Robert,  yet  Sir  Robert  himself  continued  in  possession  till 
his  death. 

Which  observations  being  premised,  this  part  of  the  case 
may  be  considered,  first,  on  Sir  Robertas  verdict  and  judg- 
ment against  Dame  Ann ;  and  secondly,  on  his  subsequent 
feoffinent  to  Earle. 

First — His  entry  under  the  judgment  cannot  amount  to 
a  disseisin :  nor  had  he  thereby  an  estate  pursuant  to  his 


TAYLOR   d.   ATKYNS   V,    HORDE.  340 

title,  as  there  claimed  by  him ;  it  could  not  be  more  than 
an  estate  in  tail,  expectant  upon  two  freeholds.  It  could 
not  be  a  disseisin ;  because  it  was  an  entry  under  a  verdict. 
In  truth,  he  gained  only  a  bare,  naked  possession,  with- 
out the  freehold.  And  so  is  the  writ  oihajbere  facias  posses- 
sianem  :  and  the  judgment  is  ^^  to  recover  the  term"  only. 
And  Cro.  Eliz*  438,  the  case  of  Bateman  v.  Alkn  (upon  a 
devise  the  same  with  that  in  the  case  of  Newys  and  Sckolas- 
tica  his  wife  v.  Larke,  in  Plowd.  403),  also  proves  this. 

Therefore  the  entry  under  the  judgment  in  ejectment 
could  give  no  title  to  Sir  R.  A.  the  son  to  suffer  a  recovery : 
it  was  a  lawful  entry,  but  an  unlawful  holding.  Co.  Litt 
57  b.  A  wrongful  withholding  is  not  a  disseisin,  but  a 
deforcement,  Co.  Litt  277  b.,  331  b.,  854  b.,  85d, 
356.    And  this  is  without  the  freehold. 

Tis  like  the  cases  of  tenant  at  sufferance :  12  Assise  22 ; 
Co.  Lit.  57  b ;  1  Ro.  Abr.  659,  title  Disseisin,  letter  C.  pi. 
10,  11 ;  Cro.  Jac.  169 ;  the  case  of  Butler  v.  Duckmantan  ; 
Co.  Lit.  270, 271 ;  CrcEliz.  238,  the  case  of  Allen  v.  HilL 
All  which  cases  concur  to  prove  '^  that  nothing  shall  operate 
by  way  of  disseisin  but  a  tortious  entry .^^ 

And  there  is  no  middle  kind  of  holding,  between  a  naked 
possession,  that  disturbs  nothings  and  a  fee,  which  disturbs 
everything. 

Then,  secondly,  as  to  the  feoffment  to  James  Earle.  It 
gained  no  estate  to  Earle.  This  is  a  very  great  point  to 
families,  for  the  preservation  of  intails. 

If  the  contrary  construction  should  prevail,  even  tenants 
at  will  might  do  the  same  thing. 

But  the  line  is  drawn  thus :  viz.,  '^  that  a  tenant  in  taO, 
with  the  freehold,  may  bar :  but  without  it,  he  cannot.^' 

A  real  feoffment,  indeed,  may  do  it ;  but  a  fictitious  one 
cannot ;  but  shall  be  considered  as  fraudulent  and  void,  like 
that  in  SaviUe^  126.  Leon.  White  v.  William  Bacon.  It  is 
not  a  discontinuance  :  Swifi  v.  Heathy  Carthew  109,  110. 

Sir  R.  A.  the  son  gained  no  fee  by  it,  to  himself ;  nor  any 
to  Earle  :  and  the  Court  will  consider  it  as  merely  collusive. 

That  he  gained  none  to  himself,  appears  from  1  Brown- 
low,  230;  Dame  Petes  case ;  2  Inst  412,  413;  Cro.  Car. 
302;  Blunden  v.  Baugh;  Bracton,  lib.  4,  pa.  161,  162; 
Co.  Litt  153 ;  Dy.  62  ;  11  Assize,  6 ;  Powsley  v.  Black- 
man^  Cro.  Jac.  659  ;  Bvll  v.  Wyai^  Cro.  Car.  388. 
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That  he  gained  none  to  Earle  is  equally  trae.  Earle 
gained  no  estate  of  freehold  by  this  feoffment,  either  as  a 
wrong-doer  or  as  a  disseisor.  1  Ventr.  360,  Sergeant 
Maynard^s  argument  in  Moor  v.  Pitt, 

He  might,  indeed,  be  taken  as  a  disseisor,  at  the  election 
of  the  right  owner ;  but  not  against  it.  And  here  was  no 
intention  of  a  disseisin.  Cro.  Jac.  643,  Ferrers  v.  Farmer  ; 
1  Mod.  107,  Fountain  v.  Cooke.  In  fact,  here  was  no 
actual  disseisin :  for  Sir  R.  A.  the  son  continued  in  posses- 
sion. Neither  was  here  any  force  or  expulsion.  And  it  is 
not  every  entry  that  is  a  disseisin :  'tis  no  disseisin,  unless 
there  be  an  expulsion.  Co.  Lit.  181 ;  1  Salk.  246,  pi.  2, 
most  expressly. 

Considering  this  feoffment  as  part  of  the  conveyance  of  a 
common  recovery,  as  a  common  assurance,  Sir  Robert  the 
younger  had  no  power  to  make  a  feoffment. 

It  is  not  hereby  meant  that  he  could  not  in  fact  make  a 
feoffment :  every  man  in  possession  may  do  it.  But  this 
Sir  R.  A.  the  son  could  not  convey  an  estate  of  freehold  by 
any  rightful  conveyance — as  fine,  release,  or  bargain  and 
sale.  And  if  he  cannot  do  it  by  a  rightful  method,  will  the 
law  permit  him  to  do  it  by  a  wrongful  one  ?  Surely  not. 
The  possession  of  a  tenant  at  sufferance  is  not  sufficient  to 
build  a  title  upon.  Co.  Litt.  278;  Cro.  Jac.  169;  Cro. 
Eliz.  238. 

Common  recoveries  are  now  considered  as  a  mere 
conveyance :  and  the  recoveror  is  a  mere  instrument  and 
creature  of  the  tenant  in  tail.  2  Rep.  77,  CromwelFt  case; 
Poph.  23,  the  case  of  Crocker  and  York  v.  Dormer  ;  Cro. 
Jac  643,  Sir  John  Ferrers  and  Sir  John  Cur  son  v.  Sir 
Richard  Fermor  and  others ;  2  Ro.  Rep.  247,  S.  C.  (at  the 
end  of  it) ;  1  Mod.  107,  Fountain  v.  Coke.  So,  the  known 
case  of  copyholds,  4  Co.  28,  a. ;  Coke'^s  Compleat  Copyholder; 
and  the  case  in  1  Ro.  Rep.  223,  Herbert  v.  Binion. 

From  all  which  cases  it  is  clearly  to  be  inferred,  that  the 
whole  transaction  is  one  common  assurance ;  that  the 
recoveror  is  a  creature  and  instrument  of  the  tenant  in  tail ; 
and  that  it  shall  not  be  considered  as  a  tortious  entry  and  a 
disseisin  in  a  common  assurance. 

Such  a  feoffment  as  this  may  be  made  by  any  person  in 
possession ;  and  if  this  should  be  established,  it  may  be  of 
very  mischievous  consequence,  and  will  introduce  a  new 
law,  contrary  to  all  former  rules  and  doctrines. 
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The  Stat  14  G.  2,  c.  20,  considers  a  common  recovery 
as  a  common  assurance ;  and  has  a  proviso,  ^*  that  the  person 
had  a  title  to  make  a  tenant  to  the  prcBcipe^  And  here  is 
not  the  least  ground  to  presume  that  the  tenants  for  life 
either  joined  or  surrendered  their  estates. 

Now  if  the  law  considers  that  some  persons  have  this 
power,  and  others  have  not,  the  law  will  never  suffer  that  to 
be  done  by  fraud,  which  cannot  be  done  fairly  and  regu- 
larly. And  this  whole  transaction  is  fraudulent  and  collu- 
sive, and  done  eo  animo  to  bar  the  subsequent  estates  ;  and 
is  therefore  void,  as  a  fraud,  within  the  rule  and  reason  of 
Fermor'a  case,  3  Co.  77  b.,  which  considers  an  estate  made 
by  collusion  and  fraud  as  no  estate. 

Lastly. — Admitting  the  facts   of  Sir  R.   A.   the  son's  4th  Point, 
being  tenant  in  tail  in  possession;  and  also  that  there  was  a 
good  tenant  to  the  prcecipe  ;  yet  the  re-entry  of  the  jointress 
actually  avoided  it,  and  revested  all  the  subsequent  estates. 

If  the  recovery  was  not  absolutely  void,  but  good  as  a 
common  conveyance,  yet  it  was  voidable :  and  if  it  was 
voidable,  then  it  was  actually  avoided  by  the  entry  of 
Dame  Ann  upon  demises  laid  as  far  back  as  the  14th  of 
February,  1709. 

To  prove  this,  they  applied  the  cases  in  11  Co.  51  b., 
Lifford^s  case;  Cro.  Eliz.  540,  Holcomb  v.  Rawlj/ns ;  1 
Anderson  852,  Butler  v.  Baker ;  Fitz-Gibbon  225,  Bunker 
V.  Cooke  ;  HoWs  cases,  748  ;  1  Co.  14  b..  Sir  WiUiam  Pel- 
harrts  case ;  and  a  case  in  C.  B.  in  H.  12  Ann.,  Goodtitle  v. 
Risden, 

It  is  like  the  regress  of  a  disseisee,  which  avoids  all  inter- 
mediate acts  by  relation. 

Mr.  Knowler,  who  twice  argued  this  case  for  the  defend- 
ants, included  in  his  last  argument  all  that  had  been  or 
could  be  urged  on  that  side  of  the  question ;  and  it  was  to 
the  following  effect : — 

Tlie  main  question  upon  this  case  is,  **  whether  the 
recovery  suffered  by  Sir  R.  A.  the  son  be  a  good  recovery.''^ 

For  'tis  insisted  by  the  lessor  of  the  plaintiff,  *^  that  the 
recovery  is  void,  as  being  suffered  by  a  person  who  had 
only  a  bare  possession,  and  had  no  power  to  make  a  tenant 
to  the  prcBcipe" 

But  if  the  recovery  is  good,  the  lessor  of  the  plaintiff  cau 
have  no  title ;  because  he  claims  under  a  limitation  in  fee, 
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expectant  on  the  determination  of  an  estate  tail,  which  is 
barred  by  the  recovery. 

The  limitations  under  which  all  the  parties  derive  their 
title  are  contained  in  two  deeds,  dated  12th  June,  1669  ; 
which,  from  their  bulk,  and  for  distinction's  sake,  have  been 
called  the  great  deed  and  the  little  deed. 

The  great  deed  is  a  release,  grounded  on  a  bargain  and 
sale  for  a  year ;  the  little  deed  is  a  covenant  to  levy  a  fine, 
and  a  declaration  of  the  uses  of  the  fine. 

In  speaking  to  the  question. 

Four  matters  must  be  taken  into  consideration;  viz. : — 

First,  tiie  order  in  which  the  two  deeds  were  executed ; 
and  in  what  manner  they  influence  each  other.  And  from 
this  consideration  it  will  appear,  whether  the  leasing  and 
jointuring  powers  did  exist  at  the  time  when  they  were 
exercised  by  Sir  Robert  Atkyns  the  father. 

Secondly,  supposing  the  leasing  and  jointuring  powers 
did  then  exist,  then  whether  those  powers  were  well  executed 
by  the  said  Sir  Robert  the  father. 

Thirdly,  supposing  they  were  well  executed,  then  whether 
the  lease  or  the  jointure,  made  pursuant  to  these  powers, 
were  an  impediment  to  Sir  Robert  Atkyns  the  son's  suffer- 
ing the  recovery. 

Fourthly,  if  the  recovery  was  good,  then  whether  the  re- 
entry of   Dame    Ann,  under  the  second  ejectment,  did 
avoid  it. 
1st  Point.  First,   as  to  the  order  in  which  the   two  deeds  were 

executed,  and  in  what  manner  they  influence  each  other. 

It  is  found  by  the  verdict,  that  Sir  R.  A.  the  father, 
being  seised  of  the  estate  in  question  and  of  several  other 
estates,  on  12th  June,  1669,  made  and  executed  three 
indentures.  By  the  first,  he,  in  consideration  of  a  marriage 
before  that  time  had  with  Dame  Mary  his  then  wife,  and 
of  her  releasing  a  former  jointure  made  to  her  before  their 
marriage,  covenanted  that  he  and  the  said  Dame  Mary  his 
wife  and  Sir  Edward  Atkyns  (his  father)  would  levy  a  fine 
to  Edward  Carteret  and  John  Lowe,  of  the  estate  in  ques- 
tion only,  to  the  use  of  Sir  R.  A.  the  father  for  life,  sans 
waste ;  remainder  to  the  said  Dame  Mary,  for  life,  for  her 
jointure ;  remainder  to  Sir  R.  A.  the  son,  and  the  heirs 
male  of  his  body  by  Lovis  Carteret  his  intended  wife ; 
remainder  to  the  right  heirs  of  Sir  Robert  the  father. 
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By  the  second  indenture  (taken  in  the  order  as  they 
stand  in  the  verdict)  the  estate  in  question  is  bargained  and 
sold  by  Sir  Edward  A.  and  Sir  R.  A.  the  father,  to  Sir 
Edward  Carteret  and  John  Lowe,  for  a  year. 

By  the  third  indenture,  Sir  Edward  A.  and  Sir  Robert 
A.  the  father,  in  consideration  of  a  marriage  before  that  time 
had  between  Sir  R.  A.  the  father  and  Dame  Mary  his  then 
wife,  and  of  a  marriage  to  be  had  between  Sir  R.  A.  the 
son  and  Lovis  Carteret,  and  of  her  marriage  portion,  and 
for  a  provision  to  be  made  for  Dame  Mary,  of  a  jointure, 
release  the  estate  in  question  {inter  alia)  to  Carteret  and 
Lowe  and  their  heirs,  to  the  use  of  Sir  R.  A.  the  father  for 
life,  sans  waste  ;  remainder  (except  timber)  to  Dame  Mary 
for  life,  for  her  jointure  ;  remainder  to  Sir  R.  A.  the  son, 
and  the  heirs  male  of  his  body  on  the  body  of  Lovis  Car- 
teret ;  remainder  to  the  right  heirs  of  Sir  R.  A.  the  father. 
(These  are  all  the  limitations  in  this  indenture,  concerning 
the  estate  in  question.)  Sir  R.  A.  the  father  covenanted 
with  Sir  George  Carteret  (the  father  of  Lovm  C.)  that  for 
the  better  securing  the  estate  in  question  to  Sir  Edward  C. 
and  John  Lowe  and  their  heirs,  he  and  Dame  Mary  hb  wife 
and  Sir  Edward  Atkyns  would  levy  a  fine  to  Carteret  and 
Lowe  and  their  heirs,  to  the  uses  before  declared. 

In  Trinity  Term  1669,  a  fine  with  proclamations  was 
levied,  of  the  estate  in  question  (together  with  other  estates) 
by  Sir  Edward  A.,  Sir  R.  A.  the  father,  and  Dame  Mary 
his  then  wife,  to  Sir  Edward  Carteret  and  John  Lowe. 

It  is  not  found  which  of  the  two  deeds  was  executed  first 
(though  it  was  a  matter  of  fact) :  so  that  the  priority  of 
execution  must  be  determined  by  the  Court  from  circum- 
stances and  presumptions. 

The  order  in  which  the  two  deeds  stand  in  the  verdict 
concludes  nothing,  one  way  or  the  other ;  since  they  are 
placed  there  as  they  were  given  in  evidence. 

Then  he  proceeded  to  compare  the  two  deeds,  and  to 
reason  upon  them  ;  and  argued  very  elaborately,  that  either 
the  little  deed  was  executed  after  the  great  deed ;  or  that 
the  little  deed  was  made  with  a  view  to  control  or  correct 
the  great  deed ;  or  that  the  great  deed,  and  the  little  deed, 
and  the  fine,  must  be  considered  as  one  assurance  (though 
not  as  incorporated,  and  as  one  single  act) :  and  in  either 
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case,  there  is  an  end  of  the  leasing  power,  and  also  of  the 
jointuring  power. 

And  he  argued  very  strenuously,  that  the  fine  would 
extinguish  both  those  powers ;  because  they  were  powers 
appendant  and  annexed  to  Sir  R.  A.  the  father'*8  estate  for 
life,  and  not  collateral  to  his  estate. 
2d  Point.  Second  point  or  head — Supposing  the  great  deed  was  last 

executed,  or  that  it  controls  or  corrects  the  little  deed ;  then 

Whether  the  leasing  and  jointuring  powers  were  well 
executed  by  Sir  R.  A.  the  father. 

He  chose  to  say  nothing  as  to  the  execution  of  the 
jointuring  power ;  no  circumstances  attending  the  execu- 
tion of  it  having  been  laid  before  the  jury :  but  confined 
himself  to  the  other  (the  leasing  power). 

Now  this  lease  is  void,  as  against  law;  being  made  for  no 
other  purpose  than  to  restrain  Sir  R.  A.  the  son  from 
suffering  a  recovery.     For  that  restraint  is  against  law. 

The  power  to  suffer  a  common  recovery  is  a  privilege 
inseparably  incident  to  an  estate  tail :  it  is  a  potestas  aliens 
andif  which  is  not  restrained  by  the  Statute  de  Dams,  and 
has  been  so  considered  ever  since  TaUaram's  case.  [12  E. 
4,  14  b.,  pi.  16.]  And  this  power  ^*  to  suffer  a  common 
recovery^^  cannot  be  restrained  by  condition,  limitation, 
custom,  recognizance,  statute,  or  covenant. 

That  it  cannot  be  restrained  by  condition,  appears  by  Co. 
Litt  228  b.  224  a.,  and  Sondays  case,  9  Rep.  128. 

That  it  cannot  be  restrained  by  limitation,  appears  by 
Cro.  Jac.  696,  Foy  v.  Hinde ;  and  by  Sonday^s  case,  and 
other  books. 

That  it  cannot  be  restrained  by  custom,  appears  by  the 
case  of  Taylor  and  Shato^  in  Carter,  6  8c  22. 

That  it  cannot  be  restrained  by  recognizance  or  by  sta- 
tute, appears  by  Poole  s  case,  cited  in  Moore,  810. 

That  it  cannot  be  restrained  by  covenant,  appears  by  the 
case  of  Collins  v.  Plummer,  1  Peere  Wms.  104. 

That  an  attempt  to  suffer  a  common  recovery  cannot  be 
restrained,  appears  by  Corbets  case,  in  the  1  Rep.  88 ; 
Mildmay'*s  case,  in  the  6  Rep.  40  ;  and  the  case  of  Pierce  v. 
Win,  in  1  Ventr.  321. 

And  that  a  conclusion  to  suffer  a  recovery  cannot  be 
restrained,  appears  by  Mary  Partington's  case,  in  the  10 
Rep.  35. 
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So  that  the  question  is  reduced  to  this  :  '^  whether  that 
can  be  effected  by  a  lease  made  pursuant  to  a  power  which 
cannot  be  attained  by  a  condition,  limitation,  custom,  sta- 
tute, recognizance,  or  covenant" 

Since  the  law  has  been  thus  careful  to  preserve  this  inci- 
dental privilege  of  suffering  a  common  recovery  to  a  tenant 
in  tail,  surely  it  will  not  permit  this  new  experiment,  equally 
destructive  to  that  privilege,  to  take  place.  This  is  the  first 
attempt  of  the  kind  :  and  it  is  a  sound  rule  of  law,  **  tliat 
what  never  has  been,  ought  not  to  be  permitted.^ 

The  lease  is  also  void,  as  being  fraudulent :  for  it  was 
made  to  deprive  Sir  R.  A.  the  son  of  the  profits  of  the 
estate,  and  of  an  incidental  power  over  it.  And  the  fraud 
which  made  it  void  was  apparent  And  as  the  estates 
affected  by  the  lease  subsisted  before  the  lease  was  made, 
the  lease  was  fraudulent  at  common  law. 

To  prove  the  lease  to  be  fraudulent,  he  relied  on  Savile, 
126;  the  case  of  fVhite  v.  Bacon,  H.  32  Eliz.  In  a 
formedon,  the  tenant  pleaded  non-tenure:  on  which  the 
parties  were  at  issue.  The  jury  found  ^^  that  the  tenant 
made  a  feoffment  to  several  persons,  to  their  own  proper 
use,  before  the  writ  purchased  ;  and  that  the  feoffees  never 
took  the  profits  of  the  land ;  but  that  the  feoffor  took  them 
until  the  day  of  purchasing  the  writ.^  And  the  doubt  was, 
whether  the  feoffment  was  fraudulent,  as  against  the  de- 
mandant And  the  judgment  of  the  Court  was,  *^  that  it 
was  fraudulent  and  void.*^  Now  if  the  feoffee's  not  taking 
the  profits,  but  the  feoffor^s  taking  them,  was  a  reason  for 
adjudging  the  feoffment  to  be  fraudulent  against  the  de- 
mandant in  that  case ;  the  lessee's  not  taking  the  profits,  not 
paying  the  reserved  rent,  nor  having  the  lease  in  his  custody, 
but  the  lessor's  continuing  in  possession  and  taking  the 
profits  to  the  day  of  his  death,  seem  in  the  present  case  to 
be  full  as  cogent  reasons  for  determining  this  lease  to  the 
Dacres  to  be  fraudulent,  against  Dame  Mary  and  Sir  R.  A. 
the  son. 

If  this  case  should  be  answered  by  saying,  ^^  the  feoffment 
therein  mentioned  was  made  void  by  IS  Eliz.  c.  5,  made 
against  fraudulent  grants,^  the  reply  would  be  ^'  that  that 
statute  was  made  in  affirmance  of  the  common  law  ^  as 
appears  by  Twinis  case  in  tlje  8  Rep.  82  b.  But  he  argued 
that  the  lease  was  fraudulent  not  only  at  common  law,  but 
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likewise  by  the  statute.  For  the  marriage  of  Dame  Mary 
with  Sir  R.  A.  the  {Either,  and  Dame  Mary's  releasing  her 
former  jointure,  were  a  valuable  consideration  for  the  estate 
limited  to  Dame  Mary  for  life :  and  the  marriage-portion  of 
Lovis  Carteret  was  a  valuable  consideration,  which  extended 
to  the  limitation  to  Sir  R.  A.  the  son  and  the  heirs  male  of 
his  body  by  Lovis  Carteret. 

Here  it  hath  been  observed,  ^*  that  if  the  lease  had  been 
called  in  question  whilst  it  subsisted,  it  could  not  have  been 
avoided ;  but  would  have  been  adjudged  absolute,  for  the 
benefit  of  the  lessees  :**  and  2  Leon.  182,  Moore  and  SavUlj 
and  other  books  were  cited  as  authorities  to  support  the 
observation. 

Answer — The  objection  to  the  lease  is,  **  that  it  never 
did  subsist,"  for  the  reasons  which  have  been  mentioned : 
and  if  the  lease  was  void  from  the  beginning,  ^tis  a  contra- 
diction to  say  '<  it  shall  be  adjudged  absolute.*"  And  the 
authorities  cited  are  all  of  conditions  subsequent  to  the 
estate  created  at  the  same  time  with  the  condition.  In 
which  cases  there  was  no  objection  to  the  estate  (for  the 
estate  was  allowed  to  be  well  created) ;  but  the  objections 
were  to  the  conditions,  which  were  subsequent  to  the 
estate. 

It  has  been  observed  &rther,  ^^  that  the  eyes  of  the  Court 
do  not  pierce  further  than  the  shell  of  a  conveyance ;  not  to 
the  design  of  the  maker  of  it."  Here  indeed  one  must  be 
at  a  loss  for  an  answer,  for  want  of  knowing  what  the  shell 
of  a  conveyance  is.  But  there  is  one  thing  that  appears 
upon  this  special  verdict,  which  very  much  favours,  if  it 
does  not  directly  establish,  what  we  have  been  contending 
for :  and  that  is  the  verdict  which  is  found  to  have  been 
obtained  by  Sir  R.  A.  the  son  against  Dame  Ann  the 
second  wife  of  Sir  R.  A.  the  father :  which  verdict  is  a 
disafiirmance  of  the  leasing  and  jointuring  powers,  and 
could  not  have  been  obtained  if  those  powers  had  subsisted. 
'Tis  true,  there  is  a  deed  found  also  in  the  special  verdict, 
which  was  made  between  the  death  of  Sir  R.  A.  the  father 
and  the  bringing  the  ejectment,  and  to  which  Sir  R.  A.  the 
(•)  The  inden-  SOU  is  a  party ;  in  (a)  which  deed  there  is  a  recital  **  that 

dltedMaTlsih    *^''  ^*  ^*  ^®  ^^^  ^^^  claimed  the  estate  in  quesdon,  by 
1710.  and  under  the  great  deed  :^  which  deed  was  not  given  in 

evidence  on  the  trial  of  the  ejectment.     But  this  finding  is 
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a  matter  of  no  moment :  for  the  little  deed  was  executed 
either  before  or  at  the  time,  or  else  subsequent  to  the  time 
of  executing  the  great  deed.  If  it  was  executed  subsequent 
to  the  execution  of  the  great  deed,  then  the  little  deed  and 
fine  control  the  great  deed,  by  extinguishing  the  powers. 
If  it  was  executed  before  or  at  the  time  of  executing 
the  great  deed,  then  the  two  deeds  and  the  fine  may 
be  taken  as  one  assurance.  And  in  that  case,  the  little 
deed  corrects  the  great  one,  by  limiting  the  estate  in  ques- 
tion to  Sir  R.  A.  the  father,  discharged  of  the  powers. 
And  in  either  case  it  may  be  said,  with  great  truth,  "  that 
Sir  R.  A.  the  son  claimed  under  the  great  deed."  How- 
ever, supposing  the  person  who  drew  the  deed  had  mistaken 
the  law,  iuid  made  a  false  recital,  surely  a  mis-recital  of 
matter  of  law  will  not  conclude  a  court  of  justice.  And 
what  Sir  R.  A.  the  son^s  own  opinion  upon  the  matter  was, 
will  appear  by  the  recent  pursuit  of  his  title  against  Dame 
Ann ;  for  Sir  R.  A.  the  father  died  in  February  1709 :  and 
in  Trinity  Term  following.  Sir  R.  A.  the  son  brought  his 
ejectment  against  Dame  Ann,  who  was  then  in  possession 
of  the  estate  under  the  jointuring  power. 

But  it  having  been  found,  <<  that  afterwards  Dame  Ann 
brought  '^  an  ejectment,  and  recovered  the  estate,  upon  two 
demises,  one  made  by  herself  and  the  other  by  the  surviving 
lessee  for  life  f ^  it  hath  been  insisted  that  Dame  Ann  could 
not  have  obtained  that  verdict,  unless  the  two  powers,  or  one 
of  them  at  least,  had  then  existed. 

To  which  it  may  be  answered,  that  it  does  not  appear 
that  the  little  deed  was  produced  in  evidence,  upon  the  trial 
of  that  ejectment.  Or  perhaps  the  jointuring  power  only 
might  then  be  in  question :  or  there  might  have  been  other 
reasons  for  the  difference  in  opinion.  But  however  it  might 
happen,  still  that  verdict  is  not  conclusive. 

Here  Mr.  Knowler  argued  that  the  lease  to  the  Dacres 
must  have  determined  in  1711,  upon  the  death  of  Sir  R.  A. 
the  son  without  issue  male :  and  that  the  lessor  of  the 
plaintiff  was  barred  of  his  remedy  by  this  action  of  eject- 
ment (being  an  action  grounded  on  an  entry),  because  it  was 
not  brought  within  twenty  years  after  his  title  accrued,  and, 
consequently,  his  entry  was  not  lawful,  by  21  Jac.  1,  c.  16. 

But  these  parts  of  his  argument  are  omitted. 

Third  point  or  head — But  supposing  the  leasing  and  the  3d  Point. 
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jointuring  powers  did  exist,  and  were  well  executed  by  Sir 
R.  A.  the  father;  the  matter  which  falls  next  under  con- 
sideration is,  "  whether  the  lease  or  jointure  made  in 
execution  of  the  powers,  were  an  impediment  to  Sir  R.  A. 
the  son^s  suffering  the  recovery." 

The  point  we  shall  endeavour  to  establish  is,  that  James 
E^rle,  the  person  agaiust  whom  the  writ  of  entry  was 
brought,  was  tenant  of  the  freehold  when  judgment  was 
given  against  him  in  the  common  recovery.  And  we  shuU 
begin  with  observing  that  the  jointure  or  the  lease  could  be 
no  impediment  to  Sir  R.  A.  theson^s  suffering  the  recovery, 
because  neither  of  the  lessees  or  Dame  Ann  were  in  pos- 
session of  the  estates  at  the  time  when  Sir  R.  A.  the  son 
made  the  feoffment  to  the  said  James  f^rle. 
(a)  Note—  (a)  If  the  Court  should  be  of  opinion,  on  the  authority  of 

bpoD  hiifiwt     2  Anderson,  196,  *'  that  the  livery  under  the  letter  of  attor- 

ugument,  he  ^  ^ 

baduiigedCupon  ncy  of  Johu  Dacrcs  vested  the  freehold  in  his  co-lessees  as 
Bro.*  Abr."tfile^  ^^'^  ^  *"  himsclf,  and  not  in  himself  only,"  then  we  insist 
Feffementa  de  that  the  livery  was  void,  because  the  lessees  were  in  posses- 
"  thtt'no  free.  ^^^^  ^Y  ^^0  deed.  For  if  tenant  for  life  has  a  power  to 
hold  passed  by  make  leascs  for  lives,  and  makes  a  lease  for  life  by  livery, 
any  of  the'  thiee  the  livery  is  void ;  because  the  lease  takes  effect  by  the  deed : 
JohTDMros'**  ^^^  ^^  sealing  the  deed,  the  power  is  executed.  2  Levinz. 
who  executed  149,  Wigsou  and  Garrett;  1  Ventris  291,  the  Earl  of 
toniey^take'  Leicester'*^  case.  And  the  livery  being  void,  the  lessees 
iti"  which  were  never  in  possession  :  for  it  is  found  by  the  verdict, 
1705,  the^ieue  ^^  that  the  lessecs  or  either  of  them  were  never  in  possession 
expired  then,      otherwise  than  by  the  livery.'" 

But  he  did  not  .      ,  ,       /  ^     ,  ,.  t        •    - 

now  insist  upou  And  as  the  lease  was  no  impediment,  so  the  jointure 
this  point,  but    cQuid  ^g  noue.     For  it  is  found,  "  that  Dame  Ann  being: 

seemed,  rather,     ,  ,  ,  . 

to  give  it  up.      in  possession  by  virtue  of  the  deed  of  appointment,  and 

claiming  the  estate  for  her  life  for  her  jointure,  an  ejectment 
was  brought  on  the  demise  of  Sir  R.  A.  the  son  and  J. 
Walker  his  trustee,  against  Dame  Ann  and  the  tenants  in 
possession  for  the  recovery  of  the  estate ;  and  that  there 
was  a  verdict  for  the  plaintiff,  and  judgment  on  it  :^  and 
^'  that  a  \iTit  of  possession  was  awarded ;  and  that  soon 
after  the  judgment,  and  during  the  life  of  Dame  Ann,  Sir 
R.  A.  the  son  entered  into  and  was  in  possession  of  the 
estates,  and  that  he  continued  in  possession  to  the  day  of 
his  death."  By  this  it  appears  that  tlie  jointure  and  pus- 
session  of  Dame  Ann  was  removed  out  of  the  way. 
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It  can  be  no  objection  to  the  legality  of  Sir  R.  A.  tbe 
son's  possession,  *^  that  the  judgment  was  not  executed  by  a 
writ  of  possession  ;^  since  something  equivalent  to  it  is 
found,  viz.,  *'  that  soon  after  the  judgment.  Sir  R.  A.  the 
son  entered  into  and  was  in  possession  of  the  estate/*  And 
there  is  no  rule  of  law  more  uncontroverted,  than  '^  that  a 
recoveror  may  enter  without  a  writ  of  execution,  where  the 
demand  is  certain.^  The  demandant  after  judgment  in  a 
common  recovery  may  enter,  or  take  out  execution,  at  his 
election.  Shelley  s  case,  1  Rep.  106 ;  Mary  PortiTigtarCs 
case,  10  Rep.  38.  Conusee  may  execute  a  fine  executory 
(which  does  not  take  effect  till  execution)  by  entry. 
The  plaintiff  may  have  a  redisseisin,  on  the  Statute  of 
Merton,  c.  S,  (which  gives  it  after  a  recovery  in  an 
assize  of  novel  disseisin  and  delivery  of  seisin  by  the 
sheriff,)  as  well  where  he  executes  the  recovery  by  entry, 
as  where  the  sheriff  delivers  seisin  to  him.  The  patron  who 
recovers  in  quare  impedit,  may  present  without  a  writ  to  the 
bishop.  Hutton  66,  Rtuld  v.  Bishop  of  Lincoln.  And  the 
lessor  of  the  plaintiff  may  enter  after  recovery  in  ejectment 
2  Sid.  156.  Sir  Robert  the  son  being  thus  in  possession  of 
the  estate ;  and  the  possession  which  is  found  to  have  been 
in  Dame  Ann,  having  been  removed,  the  effect  and  opera- 
tion of  the  feoffment  comes  next  in  order  to  be  considered. 

But  Mr.  Knowler  said,  he  would,  out  of  the  respect  due  (a)  Thu  bad 
to  what  came  from  the  Court,  take  notice  of  an  (a)  intimar  J**°  intimated 
tion  of  one  of  their  lordships,  expressing  a  desire  to  hear  it  judges,  Rt  the 
argued  hypothetically,  supposing  the  less  deed  to  have  been  {^^nduva- 
first  executed,  and  supposing  the  powers  to  have  subsisted  ment. 
and  to  have  been  well  executed,  and  consequently  that  Sur 
R.  A.  the  son  was  only  tenant  in  tail  in  remainder ;  what 
would  be  the  effect  of  the  entry  of  such  tenant  in  tail  in 
remainder,   under  or  in  consequence   of  a  judgment  in 
ejectment  ? 

And  he  hoped,  he  said,  to  make  it  appear  beyond  contro- 
versy, that  Sir  R.  A.  the  son,  after  his  entry  in  consequence 
of  the  judgment  in  ejectment,  became  tenant  in  tail  in  pos- 
session ;  {.  e,  became  seised  of  an  estate  tail  executed. 

The  gentlemen  who  have  argued  for  the  lessor  of  the 
plaintiff,  have  called  the  possession  of  Sir  R.  A.  the  son  a 
naked  possession.  But  he,  to  maintain  his  position,  would 
show  that  the  right  of  possession  was  in  Sir  R.  A.  the  son* 

VOL.    II.  B  B 
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There  is  a  Bound  distinction  in  law  between  a  naked 
possession  and  a  right  of  possession.  A  disseisor  has  only 
a  naked  possession :  the  disseisee  has  the  right  of  possession; 
for  he  may  enter  upon  the  disseisor.  But  when  a  descent 
is  cast,  the  right  of  possession  is  no  longer  in  the  disseisee; 
but  is  in  the  heir  of  the  disseisor :  for  the  disseisee  cannot 
enter  upon  the  possession  of  the  heir.  So  that  a  right  of 
possession,  and  a  right  of  entry,  are  convertible. 

A  judgment  is  an  act  of  law  :  and  whilst  it  continues  in 
force,  it  destroys  the  title  of  the  adrerse  party.     A  judgment 
in  ejectment,  by  which  only  the  possession  is  recovered,  not 
only  destroys  the  right  of  possession  which  was   in  the 
adverse  party,  but  gives  a  right  of  possession  to  the  re- 
coveror.     And  if  the  judgment  in  ejectment  did  not  produce 
this  effect,  the  lessor  of  the  plaintiff  could  not  enter,  or  be 
intitled  to  the  writ  of  habere  facias  possessionem :  but  his 
having  a  right  to  enter  and  to  sue  out  that  writ,  infers  his 
right  to  the  possession.  Whilst  the  judgment  stands  in  force, 
it  removes  an  intervening  estate  out  of  the  way :  and  during 
that  time,  'tis  the  same  thing  as  if  it  had  never  existed.  And 
the  recoveror^s  right  to  the  possession  will  continue  till  the 
judgment  is  reversed  by  error,  or  falsified  in  another  action. 
Like  the  case  where  the  tenant  in  tail  suffers  an  erroneous 
recovery ;  so  long  as  the  recovery  remains  in  force,  it  is  a 
bar  to  the  tail,  and  the  issue  in  tail  has  no  right  to  the  estate 
tail :  for  if  the  tenant  in  tail  should  disseise  the  recoveror 
and  die,  the  issue  would  not  be  remitted ;  because  he  has 
but  one  title  to  tiie  land  (which  is  the  title  by  descent) ; 
and  there  must  be  two  tides  in  the  same  person  to  make  a 
remitter.     Co.  Litt.  S49  a. 

Now  the  consequence  of  this  is,  that  the  right  to  the 
possession  and  the  remainder  in  tail  meeting  in  the  same 
person,  and  that  person  being  Sir  R.  A.  the  son,  the  posses- 
sion and  the  remainder  in  tail  united,  and  Sir  R.  A.  the 
son  became  seised  of  an  estate  tail  executed,  or  (in  other 
words)  of  an  estate  tail  in  possession. 

If  the  nature  of  an  action  of  ejectment,  and  the  conse- 
quence resulting  from  a  recovery  in  it,  be  considered,  this 
will  appear  in  a  clearer  light 

An  ejectment  is  a  possessory  action ;  in  which  almost  all 
titles  to  land  are  tried :  whether  the  party's  title  is,  to  an 
estate  in  fee,  fee  tail,  for  life  or  for  years,  the  remedy  is  by 
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one  and  the  same  action.  In  an  action  of  ejectment,  the 
plaintiff  recovers  only  the  possession  of  the  land :  and  the 
execution  is  of  the  possession  only.  But  if  the  lessor  of  the 
plaintiff  recovers  only  the  possession  of  the  land,  it  may  be 
asked,  "  how  he  becomes  seised  according  to  his  title/'  To 
which  it  may  be  answered,  that  when  a  person  is  in  posses- 
sion by  title  (as  every  person  is,  who  enters  in  execution  of 
a  judgment  in  ejectment,  because  the  law  does  no  wrong), 
the  possession  and  title  unite.  For  it  is  a  rule  of  law, 
*'  That  when  a  man,  having  a  title  to  an  estate,  comes  to 
the  possession  of  it  by  lawful  means,  he  shall  be  in  posses- 
sion according  to  his  title  :"  as  where  the  title  is  to  have  a 
fee,  he  becomes  seised  in  fee ;  where  the  title  is  to  have  an 
estate  tail,  he  becomes  seised  of  an  estate  tail,  and  so  on ; 
the  law  casting  the  estate  upon  him  according  to  his  title. 
And  were  it  not  so,  an  ejectment  would  be  the  most  ineffec- 
tual remedy  for  the  trial  of  titles  to  estates :  apd  it  would 
never  answer  the  purpose  for  which  it  was  brought  into 
use,  if  (as  the  counsel  on  the  other  side  would  have  it)  the 
lessor  of  the  plaintiff  had  no  more  than  a  bare  possession, 
after  an  execution  or  entry  on  a  judgment  in  ejectment 
But  this  is  not  alL  For  a  great  absurdity  would  follow, 
were  it  otherwise  :  a  man  would  have  a  rightful  possession, 
with  an  immediate  remainder  to  himself  in  tail ;  a  notion 
which  never  existed  till  this  case  came  to  be  debated. 

What  is  it  that  converts  an  estate  tail  in  remainder  into 
an  estate  tail  executed,  in  any  case  ?  Certainly,  nothing 
more  or  less  than  the  possession's  coming  to  the  remainder 
in  tail.  For  if  there  is  tenant  for  life  with  remainder  to  a 
third  person  in  tail,  nothing  comes  to  the  remainder-man 
upon  the  death  of  the  tenant  for  life  but  the  possession  :  for 
the  estate  tail  was  in  him  before. 

And  whilst  the  estate  tail  continued  executed,  Sir  R.  A. 
the  son  made  the  feoffment  to  James  Earle ;  which  discon- 
tinued the  tail,  and  vested  a  defeasible  fee  in  him :  and  the 
praecipe,  upon  which  the  common  recovery  was  suffered, 
being  brought  against  him,  and  Sir  R.  A.  the  son  being  a 
party  to  the  common  recovery,  as  vouchee,  the  common 
recovery,  thus  circumstanced,  barred  the  estate  tail  and 
the  remainders  over. 

And  though  Dame  Ann  falsified  the  recovery  in  eject- 
ment brought  by  Sir  R.  A.  the  son,  by  the  judgment  in 
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tion,  grant  of  reversion,  bargain  and  sale,  will,  pass 
nothing  but  what  the  grantor  may  lawfully  convey,  without 
livery  ;  and,  on  that  account,  are  in  the  nature  of  a  grant. 
Litt  §  606,  607,  609,  610;  Hardr.  410;  Edioards  v.  Slater. 
It  is  the  operation  of  these  conveyances,  that  the  gentle- 
men, in  the  course  of  their  argument,  have  applied  to  a 
feoffment;  but  with  what  propriety,  is  submitted  to  the 
Court,  upon  what  is  now  disclosed. 

But  it  has  been  said,  "  that  such  a  feoffment  as  this  may 
be  made  by  any  person  in  possession ;  and  if  established, 
will  introduce  a  new  law  in  Westminster-Hall,  contrary  to 
all  former  rules  and  doctrines." 

To  which  objection  the  answer  is,  ^'  that  it  is  most  clear 
that  a  feoffment  may  be  made  by  any  person  in  possession  ;" 
for  'tis  the  doctrine  the  law  teaches,  and  it  has  been  the 
language  of  the  greatest  professors  of  it  Lord  Coke,  in 
his  comment  on  the  25th  chapter  of  W.  2,  (which  gives  a 
writ  of  novel  disseisin,  where  tenant  for  years  aliens  in  fee, 
by  feoffment,)  grounds  his  distinction  between  cases  which 
are  within  the  act  and  cases  which  are  not  within  the  act 
on  possession  only.  For  he  says,  <<  Though  the  act  speaks 
of  an  alienation  by  feoffment,  by  a  tenant  for  years  ;  yet  it 
extends  to  tenant  by  elegit,  statute-merchant,  statute-staple, 
tenant  at  will,  and  tenant  at  sufferance,  because  all  these 
have  a  possession ;  but  it  is  otherwise  of  a  bailiff,  for  he 
hath  no  possession  at  all.''^  This  shows  how  greatly  one  of 
the  gentlemen  is  mistaken,  when  he  asserts,  ''  that  a  con- 
veyance of  an  estate  of  freehold  by  a  tenant  at  sufferance 
would  be  void,^'  since  it  appears  by  the  statute,  and  by 
the  comment  upon  it,  '*  that  a  feoffment  by  a  tenant  at 
sufferance  (who  has  no  more  than  a  bare  possession)  will 
unquestionably  pass  a  freehold.'^  And  the  case  of  Butler 
V.  Buckmantonf  Cro.  Jac.  169,  proves  no  more  than  that  the 
release  of  tenant  in  tail  to  a  tenant  at  sufferance  is  not  good, 
for  want  of  a  privity  between  tiiem.  Besides,  a  release,  as 
has  been  already  observed,  passes  no  greater  estate  than 
the  releaser  can  lawfully  convey. 

Lord  Ch.  Just  Holt  lays  it  down  as  clear  law,  in  the  case 
of  HutU  v.  Buruy  H.  1  Annse,  '*  that  if  lessee  for  years 
makes  a  feoffment  with  livery,  though  the  lessor  be  on  the 
land,  protesting  against  it,  yet  the  land  passes,  because  the 
lessee  was  entitled  to  the  possession.'^    And  Lord  Ch.  Just 
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Holt  is  supported  in  his  opiuion,  by  the  case  of  Bead  and 
Morpeth  v.  Errington,  Cro.  Eliz.  321,  where  the  question 
was,  *'  if  a  feoffment  by  lessee  for  years,  the  lessor  being 
upon  tlie  land  was  a  good  feoffment;"  for  it  was  pretended, 
that  his  being  upon  the  land  guarded  the  land,  so  that  no 
feoffment  could  be  made.  But  the  Court  was  of  opinion 
that  the  feoffment  was  good,  ^'  because  the  lessee  had  the 
sole  right  to  the  possession,  and  livery  ought  always  to  be 
given  to  the  possession.*^ 

Notice  has  been  already  taken,  that  it  is  no  plea  in  avoid- 
ance of  a  feoffment  to  say,  ^'  that  the  feoffor  had  nothing 
in  the  land  at  the  time  of  the  feoffment.^'  Let  us  here  add 
the  form  of  pleading  a  feoffment  by  tenant  for  life,  and 
tenant  for  years ;  good  pleading  being  an  infallible  test  of 
the  law.  If  feofiment  in  fee  is  pleaded  by  tenant  in  fee, 
the  conclusion  is,  ^*  that  the  feoffee  was  by  virtue  thereof, 
seised  in  fee ;  ^  and  the  same  conclusion  is  made  on  the 
feoffment  in  fee  of  the  tenant  for  life  and  tenant  for  years, 
^*  that  by  pretext  thereof  the  feoffee  was  seised  in  fee."* 
The  entry  of  Albany  s  case  in  1  Rep.  108  is  a  proof  of  this. 

It  appears  by  Jennings  case,  in  the  10th  Rep.  43,  ^^  that 
the  feoffee  of  lessee  for  years  was  a  good  tenant  to  the 
preecipe.^  In  the  case  of  Smith  v.  Parkhurst,  or  Dormer 
and  Fortescue,  it  was  admitted  that  there  would  have  been- 
a  good  tenant  to  the  prsecipe,  if  Mr.  Just.  Dormer  had 
made  a  feoffment.  And  the  question  in  Sir  WiUiam  Pel- 
hanCe  case,  1  Co.  14  b,  is  an  admission  <*  that  the  feoffment 
of  lessee  for  years  will  pass  a  freehold.'*' 

"  That  possession  only  would  support  a  feoffment,^  was 
the  doctrine  at  Westminster-Hall  in  elder  times.  In  Per- 
kins (a  book  of  no  mean  authority),  section  200,  it  is  laid 
down  as  a  rule,  '^  that  without  possession,  a  man  cannot  make 
livery.*'  A  feoffment  by  the  lessee  for  years,  though  the 
lessor  be  upon  the  land,  passes  the  land ;  and  the  reason 
for  thb  is  rendered  in  the  book,  '^  because  the  lessor  had 
nothing  to  do  with  the  possession.'^ 

It  was  the  law,  when  lands  were  devisable  only  by  cus- 
tom, that  a  man  might  devise  **  that  his  lands  should  be 
sold  by  his  executors."  In  which  case,  the  lands  descended 
upon  the  death  of  the  testator  to  his  heir  at  law,  and  the 
executors  took  no  interest  by  the  will.  Babington^  a  learned 
judge,  in  putting  this  case,  and  taking  notice  of  the  feoff- 
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ment  of  the  executors,  makes  this  remark: — **  And  so,**' 
says  he,  ^'  a  man  may  have  a  lawful  freehold  from  a  person 
who  had  nothing  in  the  land ;  as  a  man  may  have  fire 
from  a  flint,  which  has  no  fire  in  it."  And  he  further  illus- 
trates his  conclusion  with  the  instance,  '*  that  a  woman  shall 
recover  her  dower  (which  is  an  estate  for  life)  against  a 
guardian  in  chivalry,  who  has  no  freehold.     9  H.  6.  24." 

In  10  H.  8.  10,  it  is  mentioned  as  a  thing  notorious, 
^'  that  those  who  have  no  freehold  may  convey  a  freehold." 
The  conveyance  which  will  pass  a  freehold  from  a  person 
who  has  none,  must  necessarily  be  a  feoffment,  since  there 
is  no  other  conveyance  in  the  law  which  will  produce  the 
like  effect. 

Before  the  statute  of  uses,  a  cestuy  qui  use  conveyed  the 
use  by  bargain  and  sale,  and  afterwards  levied  a  fine  to  a 
stranger.  And  the  question  was,  whether  the  fine  was  not 
void,  as  neither  of  the  parties  had  anything  in  use  or  in 
possession ;  for  by  ihe  bargain  and  sale,  the  use  was  in 
the  bargainee  ;  and  nothing  was  in  the  bargainor,  or  in  the 
stranger.  It  was  argued  that  if  this  fine  was  not  good, 
g^eat  inconvenience  would  follow ;  for  that  many  recoveries 
had  been  suffered  against  the  bargainor,  after  he  had  con- 
veyed the  use.  To  this  Fitzherbert  replied: — "  It  is  the 
folly  of  purchasors  that  they  do  not  take  a  feoffment  from 
the  cestuy  qui  use^  before  the  fine  is  levied  ;  for  if  they  do, 
the  fine  will  be  good.  I,  for  my  part,  says  he,  will  never 
purchase  any  land  without  taking  a  feoffment ;  so  that  1 
may  be  in  possession  when  the  fine  is  levied ;  for  then  the 
fine  will  undoubtedly  be  good.'*' — 27  H.  8.  20.  The  pos- 
session here  spoken  of  must  be  a  freehold  at  least,  because 
nothing  less  than  a  freehold  will  support  a  fine ;  for  if 
neither  conusor  nor  conusee  have  an  estate  of  freehold  in 
possession,  remainder,  or  reversion,  at  the  time  of  levying 
the  fine,  the  fine  is  void.  The  feoffment  here  spoken  of  is 
the  feoffment  of  a  cestuy  qui  usbj  after  he  had  parted  from 
the  use,  and  whilst  the  freehold  and  inheritance  of  the 
estate  was  in  the  feoffees,  so  that  it  was  the  feoffment  of  a 
person  who  had  only  a  bare  and  naked  possession  (unac- 
companied with  right)  to  a  stranger.  The  feoffment  could 
not  have  been  made  good  by  the  statute  of  1  R.  S,  c.  1 ; 
because,  after  the  bargain  and  sale,  the  use  was  in  the  bar- 
gainee, and  the  feoffor  was  no  longer  ceshiy  qui  use.     This 
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was  the  opinion,  and  this  was  the  practice,  of  one  of  the 
greatest  lawyers  of  the  age  in  which  he  lived ;  for  it  is  said 
that  Fitzherbert  and  Baldwyn  were  the  greatest  lawyers  of 
that  age.  The  observations  upon  the  opinion  of  Fitzher- 
bert are,  that  if  a  feoffment  from  the  cestuy  qui  t»e  to  a 
stranger,  after  he  had  conveyed  the  use,  would  have  made 
the  fine  undoubtedly  good,  the  like  feoffment  would  have 
made  a  good  tenant  to  the  prsecipe ;  and  for  this  plain 
reason,  '<  because  the  feoffment  passed  a  freehold.^  How 
would  this  great  Judge  have  been  surprised  to  have  heard 
the  operation  of  a  conveyance  which  he  relied  on  as  the 
basis  of  his  titles  to  his  estates,  doubted  and  debated! 
This  case  is  an  additional  authority,  **  that  the  feoffment  of 
a  tenant  at  sufferance  will  pass  a  fee/  For  after  the  cesiuy 
qui  U9e  had  conveyed  the  use  by  bargain  and  sale,  he  was 
no  longer  a  tenant  at  will  to  his  feoffees.  It  is  likewise  a 
proof  *^  that  the  feoffment  of  a  deforceor,  who  is  a  wrong- 
ful vdthholder,  passes  a  fee.^  For  after  the  bargain  and 
sale,  the  cestui  qui  we  had  no  right  to  the  possession,  but 
was  a  wrongful  withholder.  Upon  this,  it  is  submitted, 
whether  the  confirmation  of  this  doctrine,  by  the  judgment 
of  the  Court,  will  introduce  a  new  law  into  Westminster- 
Hall,  contrary  to  all  former  rules  and  doctrines ;  or  whe- 
ther it  will  not  rather  revive  a  doctrine  almost  worn  out 
of  memory*  It  is  so  long  since  a  feoffment  was  in  common 
use,  that  it  is  no  wonder  the  gentlemen  should  think  the 
doctrine  new,  and  that  the  properties  of  a  feoffment  should 
be  so  little  known. 

But  it  has  been  said,  '^  that  the  feoffment  of  tenant  in 
tail  in  remainder  expectant  upon  an  estate  for  life,  will  not 
make  a  discontinuance,  though  the  feoffment  was  made 
with  the  consent  of  the  tenant  for  life ;  '*  and  for  this  the 
case  of  Swifi  v.  Heathy  Carthe w  109,  1 10,  was  cited.  This 
must  be  admitted ;  because  a  feoffment  does  not  make  a 
discontinuance,  unless  the  tenant  in  tail  is  seised  of  the 
estate  tail  in  possession.  But  does  this  case  prove  *'  that  a 
feoffment  by  a  remainder-man,  with  the  consent  of  tlie 
tenant  for  life,  is  void  ?  ^  Nothing  less.  The  question,  in 
the  case  cited,  '*  whether  the  feoffment  made  a  discon- 
tinuance,^ admitted  the  feoffment  to  be  good ;  for  the 
doubt  was  upon  the  operation  of  it. 

To  put  an  end  to  the  question,  there  is  a  case,  in  which 
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it  was  determined,  '^  that  tbe  feoffment  of  him  in  reversion 
or  remainder,  in  the  absence  of  the  tenant  for  life,  is  a  good 
feoffment/'  It  is  in  Dyer,  S40.  The  case  was,  that  he  in 
remainder  in  fee  enfeoffed  a  stranger,  in  the  absence  of 
the  tenant  for  life ;  who  neither  attorned  nor  assented  to  the 
feoffment,  but  occupied  the  estate  during  his  life ;  and  it 
was  holden  to  be  a  good  feoffment  for  the  fee-simple. 
Where  is  the  difference  between  this  case  and  the  present  ? 
In  the  case  before  the  Court,  was  not  the  feoffment  made 
by  the  remainder-man  in  the  absence  of  Dame  Ann,  the 
tenant  for  life  ?  Did  she  ever  attorn  or  assent  ?  And  did 
she  not  occupy  the  estate  during  her  life  ?  The  only  dif- 
ference that  can  be  pretended  between  tbe  two  cases  is, 
that  in  one,  the  remainder-man  was  tenant  in  fee  ;  in  the 
other,  tenant  in  tail.  But  will  that  make  any  difference  ? 
^ris  impossible  it  should ;  because  the  feoffment  in  both 
cases  took  effect  by  the  livery. 

It  has  been  further  said,  ^*  that  Sir  R.  A.  the  son  could 
not  convey  a  freehold  by  a  rightful  conveyance,  as  by  fine, 
release,  or  bargain  and  sale :  and  if  not  by  a  rightful,  he 
could  not  do  it  by  a  wrongful  one/^ 

Here  is  a  distinction  made  which  was  never  met  with. 
According  to  their  notion  of  instruments  of  conveyance,  a 
fine,  release,  and  bargain  and  sale,  are  rightful  convey* 
ances ;  a  feoffment,  a  wrongful  one.  Whereas  it  is  most 
manifest,  that  all  conveyances  are  in  themselves  equally 
rightful,  and  are  to  be  made  use  of,  according  to  the  nature 
of  the  case  to  which  they  are  applicable ;  and  their  being 
rightful,  or  wrongful,  does  not  depend  upon  their  names  or 
their  properties.  That  a  freehold  will  not  pass,  by  a  fine, 
release,  or  bargain  and  sale,  from  a  person  who  has  only  a 
bare  and  naked  possession  (for  that  is  the  subject  we  are 
now  upon),  does  not  proceed  from  those  conveyances  being 
lawful  ones,  but  from  the  nature  of  those  conveyances 
whose  property  it  is  to  convey  nothing  but  what  the  maker 
of  them  may  lawfully  convey ;  because  they  operate  as  a 
grant  Therefore,  to  infer  from  thence  ^*  that  a  freehold 
will  not  pass  by  a  feoffment,'^ — a  conveyance  of  a  different 
operation,  and  whose  property  is  to  pass  a  freehold  and  fee, 
by  force  of  the  livery, — is  an  inconclusive  argument. 

Another  observation  has  been  made,  ^*  that  if  the  law 
considers  that  some  persons  have  this  power,  (to  make  a 
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feoffment,)  and  others  have  not,  the  law  will  never  suffer 
that  to  be  done  by  fraud,  which  cannot  be  done  fairly  and 
regularly." 

An8?»er. — Every  one  who  can  get  into  possession  has, 
and  ever  had,  a  power  to  make  a  feoffment ;  and  the  law 
makes  no  distinction  of  persons.  And  whenever  a  tenant 
in  tail  in  remainder  has  obtained  the  possession  (whether  by 
right  or  by  wrong),  and  has  done  an  act,  whilst  in  posses- 
sion, to  make  a  tenant  to  the  prsecipe,  in  order  to  suffer  a 
common  recovery;  no  instance  can  be  produced,  where 
such  act  has  been  adjudged  fraudulent,  unfair,  or  irregular. 

It  is  very  common,  in  practice,  for  tenant  for  life  to 
surrender  his  estate  to  the  remainder-man  in  tail,  condi- 
tionally ;  in  order  to  give  the  tenant  in  tail  in  remainder 
an  opportunity  to  bar  the  estate  tail  and  the  remainders 
over:  and  though  such  surrender  is  a  mere  contrivance 
between  the  tenant  for  life  and  the  remainder-man  in  tail, 
yet  no  common  recovery  was  ever  avoided  on  that  account. 

If  tenant  in  tail  in  remainder  disseises  the  tenant  for  life, 
and  during  the  continuance  of  the  disseisin  suffers  a  com- 
mon recovery,  by  their  own  admission,  the  common  reco*- 
very  is  not  avoidable  by  reason  of  the  disseisin.  So,  where 
trustees,  to  preserve  contingent  remainders  during  the  life 
of  a  tenant  for  years,  have  conveyed  the  freehold,  to  make 
a  tenant  to  the  prsecipe,  in  order  to  give  the  remainder- 
man in  tail  an  opportunity  of  suffering  a  recovery;  there 
is  no  instance  of  such  a  recovery  being  set  aside  at  law, 
upon  a  supposed  practice  between  the  tenant  for  years,  the 
trustees,  and  the  remainder-man  in  tail.  And  if  a  remain- 
der-man in  tail,  who  comes  to  the  possession  by  a  wrongful 
act,  or  by  stratagem  and  contrivance,  may  make  a  tenant 
to  the  prsecipe,  in  order  to  suffer  a  recovery ;  surely,  a 
remainder-man  in  tail  who  comes  to  the  possession  by  a 
lawful  act,  may  do  the  same. 

Where  tenant  in  tail  is  party  to  the  recovery  as  tenant  or 
as  vouchee,  such  recovery  is  not  in  the  eye  of  the  law 
either  fraudulent  or  collusive;  because  the  law  has  made 
the  estate  tail,  and  all  the  remainders,  and  the  reversion  ex- 
pectant on  it,  subject  to  the  pleasure  of  the  tenant  in  tail, 
and  given  him  a  right  to  bar  them  all.  If  a  reversioner 
expectant  upon  an  estate  tail  could  avoid  a  recovery  suf- 
fered by  the  tenant  in  tail,  as  fraudulent,  collusive,  unfair. 
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or  irregular,  the  law  would  have  devised  some  means  for 
avoiding  it ;  and  the  reason  why  there  are  no  such  means 
is,  because  a  reversion  expectant  on  an  estate  tail  is  of  no 
consideration  in  law.  A  reversion  expectant  on  an  estate 
tail  is  no  assets.  The  reversioner  cannot  falsify  a  common 
recovery  suffered  by  tenant  in  tail ;  neither  is  receipt  given 
by  the  statute  of  W.  2,  c.  S,  to  a  reversioner  on  an  estate 
tail.  The  reason  of  all  this  is,  because  the  estate  tail  is  an 
inheritance  which  may  continue  for  ever.  There  is  no 
provision  by  the  statutes  of  82  H.  8,  c.  81,  and  14  Eliz. 
c.  8,  to  preserve  a  remainder  or  reversion  expectant  on  an 
estate  tail,  as  there  is  when  they  are  expectant  on  an 
estate  for  life,  and  the  tenant  for  life  is  only  vouched. 

But  Termor's  case,  8  Co.  78,  has  been  objected;  as  if 
there  was  no  difference  between  a  fine  or  recovery  by 
tenant  for  years,  tenant  for  life,  or  a  copyholder,  by  covin, 
to  the  intent  to  bar  tlie  reversioner  or  the  lord  of  his  inherit- 
ance; and  a  recovery  suffered  by  tenant  in  tail,  to  the 
intent  to  bar  the  estate  tail  and  the  reversion. 

It  has  been  matter  of  surprise  to  hear  the  gentlemen 
mention  the  statute  of  14  6. 2,  c.  20.  Because  that  statute 
is  made  in  aid  of  recoveries,  and  not  to  invalidate  them  ; 
and  more  especially,  as  there  is  a  proviso  in  the  act,  **  That 
'  it  shall  not  be  construed  to  prejudice  or  affect  any  question 
in  law,  which  may  arise  upon  common  recoveries  not  re- 
medied, or  intended  to  be  remedied,  by  it;  but  all  such 
common  recoveries  are  to  remain,  and  be  of  such  force  and 
effect  as  they  would  have  been  if  the  act  had  not  been 
roade.**^  Besides,  there  is  a  proviso  in  the  act,  *'  That  no 
common  recovery  shall  be  called  in  question  after  twenty 
years.**' 

The  principal  argument  which  the  gentlemen  have 
opposed  to  the  doctrine  which  we  have  been  endeavouring 
to  support,  may  be  reduced  to  the  head  of  inconvenience ; 
and  they  have  argued  upon  it,  as  if  the  decision  of  the 
question  depended  on  private  opinion,  and  not  on  the  law. 
But  the  question  is  not,  **  What  inconvenience  will  attend 
die  determination  either  way  ?^*  but,  ^*  What  is  the  law  ?*^ 
The  inconvenience  (if  there  be  one)  arises  from  the  nature 
and  operation  of  a  feoffment ;  and  cannot  be  avoided,  but 
by  taking  away  that  conveyance,  or  depriving  it  of  an  ope- 
ration which  it  has  been  allowed  to  have  by  all  the  sages 
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of  the  law.  But  to  do  this,  is  not  in  the  power  of  a 
Court  of  Justice ;  since  no  maxim  of  the  common  law  can 
be  abrogated  or  abolished,  but  by  a  legislative  authority. 

It  was  once  thought  to  be  a  great  inconvenience,  *'  that 
a  descent,  immediately  after  a  disseisin,  should  take  away 
the  entry  of  the  person  disseised."  At  another  time,  it  was 
thought  to  be  no  small  one,  ^<  that  the  son  should  lose  his 
patrimony  because  he  happened  to  be  bom  out  of  time.^' 
And  till  lately,  an  heir  might  have  been  deprived  of  his 
family  estate  by  the  warranty  of  an  ancestor  who  was 
never  in  possession  of  it. 

The  inconveniences  occasioned  by  the  maxims  I  have 
just  now  hinted  at,  were  as  great  as  that  which  is  pretended 
to  arise  from  the  feoffment  of  a  tenant  in  tail  in  remainder 
expectant  upon  an  estate  for  life ;  and  yet  they  continued 
through  ages  of  the  law,  till  the  legislature  took  them 
away.  The  inconveniences  which  attended  the  hiw  in  those 
instances  were  as  universal  as  any  that  can  be  suggested  to 
follow  from  the  doctrine  we  have  been  endeavouring  to 
support ;  and  yet  Courts  of  Justice  never  thought  them- 
selves  warranted  to  depart  from  the  law. 

Could  the  Courts  of  Common  Law  have  determined 
<^  that  a  descent,  after  a  recent  disseisin,  did  not  take  away 
an  entry, '^  without  determining,  at  the  same  time,  ^'  that  a  « 
descent  does  not  take  away  an  entry  ?  *"*  Could  they  have 
determined  ^^  that  a  posthumous  child  should  take,  though 
the  estate  which  was  the  support  of  the  limitation  to  it 
determined  before  its  birth,'^  without  resolving  at  the  same 
time,  ^^that  a  contingent  remainder  should  take  effect, 
though  it  did  not  vest  during  the  continuance,  or  upon  the 
determination,  of  the  estate  created  for  its  support  ?  "  Or 
could  they  have  determined,  **  that  an  heir  should  take  an 
estate,  notwithstanding  the  warranty  of  his  collateral  an- 
cestor,^ without  determining,  **  that  collateral  warranties 
did  not  bind  ?  "  And  can  the  Court  determine,  in  the  pre« 
sent  case,  *^  that  the  recovery  is  void,*^  without  adjudging 
^^  that  a  feoffment  has  not  the  operation  which  it  has  had 
ever  since  it  became  a  common  assurance  ?  ^ 

When  the  law  is  doubtful,  it  is  allowable  to  draw  an 
argument  from  inconvenience ;  but  where  the  law  is  clear 
and  precise,  (as  it  is,  *^  that  the  feoffment  of  a  person  in 
possession,  let  him  come  to  that  possession  how  he  will, 
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passes  a  fee,")  an  argument  from  inconvenience  is  not 
admissible ;  because  it  tends  to  undermine  and  overthrow 
the  law. 

Much  has  been  said  of  disseisin ;  and  many  critical  obser- 
vations have  been  made  upon  that  subject,  in  order  to  show 
that  Sir  R.  A.  the  son  could  not  be  a  disseisor.  Ail  that 
needs  be  said  to  them  is,  that  Sir  R.  A.  the  son  entered  by 
right  or  by  wrong  (for  there  is  no  medium).  And  *'  that 
he  entered  and  took  the  profits,*^  is  admitted.  Now,  if  be 
entered  of  his  own  wrong,  he  was  a  disseisor,  for  he  ousted 
the  tenant  for  life ;  and  if  he  was  a  disseisor,  it  is  agreed 
there  was  a  good  tenant  to  the  prsecipe.  If  he  entered  by 
right,  then  (for  the  reasons  already  offered)  he  had  power 
to  make  a  tenant  to  the  praecipe  by  his  feoffment  So  that^ 
in  either  case,  James  Earle  was  a  good  tenant  to  the  pr»* 
dpe,  at  the  time  when  judgment  was  given  in  the  common 
recovery.  And  so  he  was  warranted,  he  said,  to  conclude, 
that  the  recovery  is  good,  and  barred  the  estate  tail  limited 
to  Sir  R.  A.  the  son ;  and  consequently,  the  remainder  in 
fee,  which  was  limited  to  Sir  R.  A.  the  father,  and  by  him 
devised  to  the  lessor  of  the  plaintiff. 
4th  Point.  The  fourth  point  or  head. — Supposing  the  recovery  to 

be  good,  whether  the  re-entry  of  Dame  Ann,  under  the 
^    recovery  and  judgment  in    the   second   ejectment,   did 
avoid  it? 

The  gentleman  who  made  this  question,  said,  ^  it  seemed 
to  be  of  considerable  weight/^  Whether  it  be  so  or  not, 
we  shall  see  presently.  What  he  undertook  to  maintain 
was,  '^  that  the  entry  of  Dame  Ann,  after  she  had  recovered 
in  the  second  ejectment,  revested  her  estate  for  life  and 
the  remainder  in  fee,  and  put  the  estate  in  the  same  plight 
it  was  in  before  the  common  recovery  was  suffered."  And 
to  make  this  outf  he  compared  the  entry  of  Dame  Ann  to 
the  regress  of  the  disseisee,  which  avoids  all  intermediate 
acts  by  relation ;  and  made  that  instance  the  foundation  of 
bis  argument. 

Mr.  Knawkr  here  observed,  how  inconsistent  this  argu- 
ment of  the  gentleman  was  with  his  former.  The  direc- 
tion and  force  of  his  argument  under  the  last  head  was  to 
show  ^^  that  Sir  R.  A.  the  son  entered  by  title,  and  could  not 
possibly  be  a  disseisor.*^  The  drift  of  this  argument  is  to 
prove  him  to  have  been  a  disseisor.     This  shows  how  diffi- 
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cult  it  is  Co  be  consistent,  when  a  person  would  reconcile 
matters  not  supportable. 

The  question  is  not  to  be  determined  by  the  rule  or 
instance  which  the  gentleman  has  applied  to  it ;  but  upon 
this  distinction, — ^^  where  the  entire  estate  is  defeated/^  and 
*'  where  only  part  of  the  estate  is  defeated  by  one  who  has 
a  prior  title."  The  case  which  the  gentleman  puts,  falls 
under  the  first  member  of  the  distinction  ;  the  present  case 
falls  under  the  second  member  of  it. 

The  subsisting  estate,  at  the  time  when  Dame  Ann  en- 
tered under  the  judgment  in  the  second  ejectment,  was  an 
estate  in  fee  in  Robert  Atkyns,  the  nephew  and  heir  of 
Sir  R.  A.  the  son.  All  the  interest  that  she  could  derive 
to  herself  by  force  of  the  judgment  in  the  second  ejectment 
was  an  estate  for  life ;  for  she  could  recover  no  otherwise 
than  according  to  her  title.  And  therefore  Dame  Ann^s 
entry  under  that  judgment  could  haye  no  other  eflfect  than 
to  diminish  and  lessen  the  interest  of  Robert  Atkyns,  by 
taking  out  of  it  an  estate  for  her  life.  This  will  appear  by 
some  instances  which  shall  be  mentioned. — Tenant  for  life 
surrenders  his  estate  to  the  next  remainder-man  in  tail, 
conditionally,  to  enable  the  remainder-man  to  suffer  a  com- 
mon recovery.  A  recovery  is  suffered ;  and,  the  condition 
being  broken,  the  tenant  for  life  re-enters ;  the  re-entry  of  % 
the  tenant  for  life  will  not  avoid  the  recovery,  and  revive 
the  estates  that  were  barred  by  it.  This  appears  by  every 
day's  experience.  One  of  the  gentlemen  seemed  to  admit 
the  law  to  be  so,  and  accounted  for  it  by  saying,  **  It  is  be- 
cause the  tenant  to  the  prsecipe  was  made  by  force  of  a 
rightful  estate."  But  that  is  not  the  reason.  The  true 
reason  is  (what  has  been  already  mentioned),  *^  that  only 
part  of  the  estate  is  defeated  by  the  entry  of  the  tenant  for 
life,  and  not  the  entire  estate.*^  A  tenant  for  years,  or  by 
elegit,  can  avoid  or  falsify  a  recoveryi  during  their  f>articu- 
lar  estates  only.  A  wife  can  avoid  a  recovery  suffered  by 
her  husband  alone,  as  to  her  title  of  dower  only»  and  no 
further.  Remainder-man  in  tail,  expectant  on  an  estate 
for  life,  disseised  the  tenant  for  life,  and  levied  a  fine  with 
proclamations ;  the  tenant  for  life  entered  on  the  conusee. 
And  it  was  determined,  *^  that  notwithstanding  the  regress  « 

of  the  tenant  for  life,  the  reversion  remained  in  the  conusee, 
not  defeated."    And  this  was  the  case  of  Oke$  ex  dimiss. 
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Lord  Stwrttm,  which  is  cited  in  Popham,  65,  66.  Lessor 
disseises  his  lessee  for  life,  and  makes  a  lease  for  life  to 
another:  the  first  lessee  re-enters;  he  leaves  the  reTersion 
in  the  second  lessee  for  life,  who  shall  have  the  rent  re- 
served on  the  first  lease.  Earl  of  Ghmeetter's  case,  dted 
in  Sir  Moyle  FindCi  case.  More  proo&  might  be  brought, 
to  confirm  this  part  of  the  argument ;  but  in  so  plain  a  case, 
these  may  suffice.  And  with  them  we  may  conclude,  that 
the  re-entry  of  Dame  Ann  under  the  recovery  and  judg- 
ment in  the  second  ejectment,  did  not  avoid  the  oonmion 
recovery  suffered  by  Sir  Robert  Atkyns  the  son. 

And  let  it  be  observed,  that  the  arguments  made  use  of 
have  not  been  drawn  from  general  reasons  and  reflections, 
but  have  been  suggested  from  authoriues,  and  from  the 
experience  and  practice  of  learned  men. 

Upon  the  whole,  he  prayed  judgment  for  the  defendants. 
In  reply — It  was  urged  on  part  of  the  plaintiff — 
itt  Point.  1st,  As  to  the  great  and  little  deeds — That  the  little 

deed  did  not  revoke  the  greater  one,  or  destroy  the  powers 
thereby  given.  Which  was  supported  chiefly  by  arguments 
drawn  from  the  deeds  themselves. 
(fl/HewU*  As  to  the  (a)  lease  to  the  Dacres  being  fraudulent, 
like  oDiiMion  m  the  case  in  Savile,  126,  is  not  like  the  present :  for  here 
eoncerah^'^e  ^  werc  czpress  legal  motives  for  making  the  lease ;  whereas 
▼■iMiij  and  de-  there  wcre  none,  in  that  case,  for  making  the  feoffment 

termination  of  ^  ,.  _  ■    ■         <-  •  j 

theicftM  to  the       As  to  livcry — It  was  not  necessary,  and  therefore  void. 

D|u:rea,.ainthe    J  Ventr.  291. 

ment.  As  to  the  recovery — The  authorities  are  not  ad  idem. 

Nor  as  to  the  feoffment  For  this  is  a  fictitious  posses- 
sion, and  tn  nubibm  ;  not  an  actual  possession.  No  free- 
hold is  recovered  in  ejectment  So  that  Sir  R.  A.  the  son 
was  not  tenant  in  tail  in  possession,  for  want  of  the  free- 
hold. And  without  being  tenant  of  the  freehold,  the  re- 
covery could  not  be  valid.  Mr.  Kmowler  admits,  ^'that 
the  possession  of  the  bailiff  would  not  do.*^  And  surely 
this  case  is  stronger  than  that  of  bailiff. 

As  to  Cro.  Jac.  169,  the  case  of  Butler  v.  DuekmantoOi 
the    possession   of   the    tenant   at  sufferance  was  consi- 
dered as  no  possession  at  all  in   that  case.    Therefore 
I  we  may  admit   all   Mr.  Enowler's   cases,  because  they 

do  not  come  up  to  the  present  case  of  Sir  R.  A.  the 
son^s  possession.      Consequently,  the  remainder    is    not 
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affected  by  anything  done  under  this  nugatory  posses- 
sion. 

Dame  Ann  was  tenant  of  the  freehold ;  and,  without  dis- 
seising her,  there  could  be  no  tenant  to  the  praecipe,  who 
would  be  tenant  of  the  freehold.  Sir  R.  A.  the  son  did 
not  enter  as  a  disseisor,  but  as  having  a  title.  And  he  had 
a  title  under  the  judgment  to  enter.  And  the  estate  which 
passed  by  the  feoffment  was  according  to  his  right.  2  Ro 
Abr.  5.  Co.  Litt  52,  b.  And  the  warranty  extended 
only  to  the  fictitious  title  in  ejectment.  The  possession 
only  was  transferred  to  him,  not  the  freehold  ;  and  this  was 
a  mere  naked  possession,  an  accidental  possession.  Car- 
thew,  110,  proves  that  the  remainders  were  not  discon* 
tinued  for  want  of  a  tenant  to  the  freehold.  Dame  Ann 
was  never  out  of  possession  of  the  freehold. 

So  that  the  estate  which  Sir  Robert  gained  by  his  entry 
upon  Dame  Ann  could  not  be  an  estate  tail  in  possession ; 
because  there  was  a  prior  rightful  estate  for  life  in  another 
person.     Therefore  it  must  be  an  estate  tail  in  remainder. 

It  is  asked,  <^  when  he  first  began  to  hold  over  unlaw- 
fully? '^    The  answer  is — From  his  first  entry. 

His  entry  was  not  wrongful ;  therefore  he  cannot  be  con- 
sidered as  a  disseisor.  But  he  held  over  unlawfully.  ^Tis 
like  a  tenant  by  sufferance  ;  or  a  man  who  enters  upon  the 
king,  (who  cannot  be  put  out  of  possession,)  or  a  man  after 
the  deatli  of  his  wife,  &c.  And  it  is  not  easy  to  appre- 
hend the  distinction  between  entering  ''  under  the  eject- 
ment," and  entering  ^^  in  pursuance  of  the  ejectment^ 
Consequently,  his  was  a  mere  naked  possession,  and  the 
freehold  remained  undisturbed  in  Dame  Ann. 

As  to  the  fraud  and  collusion  of  suffering  a  recovery.— 
There  is  surely  such  an  insufficiency  of  estate  in  a  tenant 
in  tail  in  remainder,  that  he  cannot  suffer  a  common  reco- 
very. And  surely  the  court  will  not  permit  a  person  who 
cannot  be  a  tenant  to  the  praecipe  himself,  to  make  a 
tenant  to  the  praecipe.  And  they  strongly  urged  the  vast 
inconvenience  that  must  attend  this  doctrine  now  advanced, 
'^  That  a  tenant  in  tail  in  remainder  only,  who  can  obtain 
a  mere  naked  possession,  may  legally  suffer  a  recovery, 
and  bar  the  subsequent  remainders."  0 

Fourth  point. — ^As  to  the  re-entry  of  Lady  Ann — The  4th  point. 
verdict  did  nothing ;  it  is  the  entry  that  revests.     It  re- 

c  c 
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vested  her  estate,  whidi  was  an  estate  for  life.  Whereas 
Sir  R.  A.  the  son's  entry  under  his  verdict  only  operated 
to  gpve  him  a  naked  possession ;  he  having  no  right  to  an 
estate  tul  in  possession.  And  he  coold  not  be  tenant  in 
tail  in  possession  to  one  purpose;  and  in  remainder  to 
another.  Then  her  re-entry  left  him  tenant  in  tail  in 
remainder,  as  it  found  him. 

In  the  case  in  2  Ro.  Abr.  421,  title  Remitter,  letter  1, 
pi.  1,  the  wife  entered  under  an  act  of  parliament,  which 
remitted  her. 
5tb  poiiifc.  5th  point  (as  to  the    remedy). — ^The  plaintiff  is   not 

barred  of  his  entry,  by  the  Statute  of  Limitations,  21  J.  1, 
c  1 6  ;  for  the  recoveree  was  not  entitled  to  suffer  a  recovery ; 
not  being  tenant  in  tail  in  possession. 

As  to  Dame  Ann^s  recovery  in  the  ejectment  brought  by 
Miles,  the  demise  was  laid  so  &r  back  as  to  overreach  the 
whole  term  which  Sir  R.  A.  the  son  had  recovered :  it  was 
laid  so  far  back  as  to  five  days  after  the  death  of  Sir  R.  A. 
the  father.  And  her  estate  had  never  been  discontinued; 
nor  her  right  of  entry  taken  away.  So  that  Sir  Robert  the 
son  was  never  tenant  in  tail  in  possession.  The  lessor  of 
the  plaintiff  could  not  therefore  enter  till  the  jointure  of 
Dame  Ann  was  at  an  end,  and  her  life-estate  determined. 
Neither  could  he  enter,  so  long  as  the  lease  to  the  Dacres 
was  in  being:  which  did  not  expire  till  the  death  of  Thos. 
Dacres,  the  surviving  lessee,  on  2Sd  July  1752. 

Note — The  last  of  the  four  arguments  of  this  case  was 
intended  chiefly  for  the  information  of  Lord  Man^ieUy  who 
had  not  heard  any  of  the  former. 

Before  it  came  on,  his  lordship  (having  read  the  case, 
and  seen  notes  of  all  the  former  arguments)  sent  for  the 
counsel  and  agents  on  both  sides,  and  told  them  that  a  point 
occurred  to  him,  which  did  not  seem  to  have  been  particu- 
larly attended  to  in  drawing  up  the  special  verdict,  and 
which  he  observed  had  been  very  little  gone  into  in  any  of 
the  former  arguments ;  that  it  seemed  to  him  material ;  and 
therefore  he  wished  to  have  it  spoken  to :  and  he  chose  to 
apprise  them  of  it  beforehand,  to  avoid  further  expense  and 
delay  to  the  parties ;  because  if  he  should  defer  mentioning 
it  till  after  he  had  heard  them  in  court,  and  if  they  should 
omit  going  fully  into  that  point  in  their  argument,  and  his 
lordship  should  continue  to  think  it  material,  it  must 
siou  a  new  argument. 
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The  point  was,  **  Whether,  supposing  the  recovery  to  be 
bad,  yet  the  plaintiff^s  ejectment  was  not  barred  by  the 
statute  of  limitations  ?^' 

That  depended,  he  said,  upon  many  considerations  which 
he  desired  them  to  think  of;  as,  first,  whether  the  lease 
was  made  pursuant  to  the  power,  or,  (in  other  words,) 
whether  the  lease  was  void,  as  not  being  made  pursuant  to 
the  power ;  (2dly)  whether  it  was  not  determined  upon  the 
extinction  of  the  estate  tail  in  1711;  (3dly)  whether,  as 
this  special  verdict  was  found,  an  objection  from  the  statute 
of  limitations  was  now  open  to  be  made.  And  he  men- 
tioned some  cases  to  them,  which  he  desired  them  to  look 
into. 

Accordingly,  upon  this  last  argument,  the  said  question 
was  very  fully  discussed  on  both  sides.     But,  to  avoid  pro- 
lixity, I  have  omitted  to  report  these  arguments  of  the 
counsel ;  because  everything  material  upon  this  {a)  point  (a)  They  fall 
will  appear  from  the  following  unanimous  resolution  of  the  ^*^ 
court,  given  by  Lord  Mansfield. 

Lord  Mansfield  now  delivered  the  resolution  of  the 
court  (having  first  stated  the  case  and  special  verdict). 

Sir  Robert  Atkyns  the  son  being  dead  without  issue 
male,  the  reversion  in  fee,  devised  to  the  lessor  of  the 
plaintifiT,  is  come  into  possession;  and,  consequently,  he 
must  be  entitled  to  judgment  in  this  ejectment,  unless  the 
defendant  can  set  up  a  bar  to  his  right,  or  to  his  remedy 
by  an  ejectment. 

They  set  up  a  bar  to  both. 

In  bar  of  his  right,  they  insist  upon  the  common  recovery 
sufiiered  in  Hilary  term,  9  Ann.  a.  d.  1710.  In  bar  of  his 
remedy,  they  insist  upon  the  statute  of  limitations. 

The  common  recovery,  if  duly  suffered,  certainly  de- 
stroyed the  right  of  the  lessor  of  the  plaintiff.  The  statute 
of  limitations,  if  his  title  of  entry  accrued  above  twenty  years 
before  the  15th  of  December  1752,  has  certainly  taken 
away  the  remedy  by  ejectment. 

The  merits,  therefore,  must  depend  upon  two  general 
questions. 

1st,  Whether  the  said  common  recovery  was  duly  suf- 
fered. 

2d,  Whether  this  ejectment  is  barred  by  the  statute  of 

limitations. 

c  c  2 


Jttid  ;  JC^  c«cac!^^««=.:i!T,  dke  ppv^er  to  ^v  Rabat  Ackyns 
tie  CtfMCy  t»  sake  m  kiii^sv,  vss  cacdBeaiked  br  die 
file  lefied  is  Tnzirr  Tom  166;^.*  BaC  tbejvybaTe  not 
fiMiiMl  dke  fiK^  "  vLic^  ms  fix^  exccoted.*  Bolk  deeds 
bear  die  tme  dale.  Ther  aie  bolk  eomistent.  They  are 
bodi  flHunfiesdj  but  oae  agrccaMnt,  czecaled  by  different 
smtnuneiit%  to  aosver  dUEnent  purposes,  and  to  suit  (pro- 
bably) tbe  coDTenieiioe  of  one  party,  who  was  interested 
only  in  a  small  part  of  tbe  tnnsactxin. 

Tbe  fine  leried  in  Trinity  Term  1669  pnrsned  both  deeds, 
and  eomprises  all  the  premises  in  the  greater  deed»  by  which 
tbe  powers  were  created. 

It  never  ooaid  be  the  intent  to  tevAe  these  powers  at 
tbe  instant  they  were  created:  by  the  lesser  deed,  which 
makes  no  mention  of  them ;  or  by  a  fine  levied  agreeable  to 
the  greater  deed,  in  which  they  are  contained. 

Kir  Robert  Atkyns,  who  survived  the  transaction  above 
tJiirty  yearSi  has  shown  by  many  acts  that  he  understood 
the  powers  to  be  well  created  and  subsisting. 
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If  it  was  necessary,  we  ought  to  presume  the  lesser  deed 
first  executed,  to  support  the  clear  intent  of  parties,  in  a 
family  settlement  made  for  valuable  consideration  :  for  it  is 
impossible  to  suppose  they  could  really  mean  to  revoke  or 
extinguish  these  powers,  and  take  this  way  of  doing  it. 
But,  in  this  case,  there  is  no  room  for  presumption :  the 
internal  evidence  of  the  thing  itself  speaks  them  to  be  one 
transaction ;  and  the  same,  to  all  intents  and  purposes,  as 
if  expressed  in  one  instrument 

As  the  jointress  clearly  had  an  estate  for  life,  the  next 
ground  is,  ^^  that  James  Earle  was  a  good  tenant  to  the 
prsecipe  by  dis^isin." 

The  better  to  judge  of  this  question,  it  may  be  proper  to 
try  to  find  out  what  the  old  law  meant  by  a  disseisin  which 
constituted  the  tenant  of  the  freehold,  in  respect  of  every 
demandant  suing  out  a  praecipe ;  although  the  owner^s  entry 
was  not  taken  away.  (For  where  the  right  of  possession 
was  acquired,  and  the  owner  put  to  his  real  action,  there 
without  doubt  the  possessor  had  got  the  freehold,  though  by 
wrong.) 

All  the  law  concerning  disseisins,  which  is  any  way 
applicable  to  the  present  inquiry,  existed  and  was  in  use 
and  practice  before  the  assize  of  novel  disseisin.  The  assize 
was  introduced  (probably  from  the  usage  of  Normandy,  for 
the  Grand  Coustumier  treats  of  assizes)  in  or  before  the 
reign  of  Henry  the  Second.  Glanville,  who  wrote  in  that 
reign,  calls  the  great  assize  a  benefit,  ^^  ckmentiam  principU^ 
de  consilio  procerum^  poptdis  indtdtam  :  and  the  (a)  Myrrour,  (a)  c.  2,  $  25, 
fo.  93,  says  "  Glanville  introduced  it."  \'^l^  5  ^*- 

Seisin  is  a  technical  term  to  denote  the  completion  of  that 
investiture  by  which  the  tenant  was  admitted  into  the  tenure, 
and  without  which  no  freehold  could  be  constituted  or  pass. 
Sciendum  est  feudum^  sine  investitura^  nuUo  modo  consHtui posse. 
Feud.  lib.  1,  tit  25  ;  lib.  2,  tit  1 ;  2  Craig,  lib.  2,  tit.  2. 

Disseisin  therefore  must  mean  some  way  or  other  turning 
the  tenant  out  of  his  tenure,  and  usurping  his  place  and 
feudal  relation.  At  the  time  I  speak  of,  no  tenant  could 
alien  without  licence  of  the  lord.  When  the  lord  consented^ 
the  only  form  of  conveyance  was  by  feofitnent  publicly 
made,  coram  paribus  curicBy  with  the  lord^s  concurrence. 
Homage,  or  fealty,  was  solemnly  sworn ;  and  suit  of  court 
and  services  were  frequently  done. 
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The  freeholder  represented  the  whole  fee,  did  the  daty  to 
the  lord,  and  defended  the  whole  fee  against  strangers. 

The  freehold  never  could  be  in  abeyance ;  because  the 
lord  must  never  be  at  a  loss  to  know  upon  whom  to  call  as 
his  tenant;  nor  a  stranger  at  a  loss  to  know  against  whom 
to  bring  his  prsBcipe.  From  the  necessity  of  there  being 
always  a  visible  tenant  of  the  freehold,  and  the  notoriety 
who  acted,  and  did  suit  and  service  as  such,  many  privileges 
were  allowed  to  innocent  persons  deriving  title  from  the 
freeholder  dtfaxto. 

If  the  disseisor  died,  after  one  year's  nonclaim,  the  descent 
to  his  heir  gave  him  the  right  of  possession,  and  took  away 
the  true  owner^s  entry.  The  stat.  of  32  H.  8,  c.  35, 
requires  five  years'  nonclaim.  The  feoifee  of  a  disseisor 
acquired  title  of  possession,  at  the  time  I  speak  of,  by  one 
year's  nondaim.  The  descent  to  his  heir  remains  privileged 
as  it  was  at  common  law :  for  the  S2  H.  8,  c.  S3,  extends 
not  to  any  feoffee  of  the  disseisor  immediate  or  mediate. 
Co.  Lit.  256  a.  The  feoffee  of  a  disseisor  was  fiivoured; 
because  he  came  innocently  into  the  tenure,  by  a  solemn 
and  public  investiture,  with  the  lord's  concurrence. 

(a)  18  E.  1.  ^^^   ^®  statute   (a)    Qjuia  EmptoreM  Terrantm^   (which 
V.  introducdon  took  awav  Subinfeudations,  and  gave  free  liberty  of  aliena- 

to  th«  Law  of        .  /  -       ,  .  1  1  1      %    1  »     1-    t 

Tenuret,  f.  153  tion  to  the  tenants  of  subjects  and  to  those  who  held  of  the 

^  ^^^'  hing,  as  of  an  honour  or  manor,)  and  other  statutes  which 

extended  the  power  of  alienation  to  the  king's  tenants  i» 

capite;  the  frequent  releases  of  feudal  services ;  the  statutes 

(b)  y.  12  C.  2,  of  uses  and  of  wills ;  and  at  last  the  total  (b)  abolition  of  all 

AA  •119 

c.  2,'c."7,  military  tenures,  have  left  us  little  but  the  names  of  feoff- 
ment, seisin,  tenure,  and  freeholder,  without  any  precise 
knowledge  of  the  thing  originally  signified  by  these  sounds: 
the  idea  modern  times  annex  to  freehold,  or  freeholder,  is 
taken  merely  from  the  duration  of  the  estate. 

Copyholds,  and  the  customary  freeholds  in  the  north, 
retain  faint  traces  in  imitation  of  the  old  system  of  feudal 
tenures.  It  is  obvious  how  a  roan  may  visibly  be  the  copy- 
holder, or  customary  freeholder  defacto^  in  prejudice  of  the 
rightful  tenant  It  is  obvious,  too,  that  usurping  such 
copyhold  or  customary  tenure  is  a  different  fiict  from 
a  naked  possession  or  occupation  of  the  land. 

But  whoever  will  look  into  the  practice  of  other  countries, 
where  tenures  subsist  with  all  the  solemnities  of  feoffments 
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and  seisins,  upon  every  change  of  a  tenant  by  descent 
or  alienation,  and  upon  every  usurpation  of  the  real  right, 
will  easily  comprehend,  that,  at  the  time  I  speak  of,  it 
might  be  as  notorious  who  was  the  feudal  tenant  defactoj 
as  who  is  now  de  facto  incumbent  of  a  living,  or  mayor  of  a 
corporation. 

Disseisin  was  a  complicated  fact,  and  differed  from  dis- 
possessing. The  freeholder  by  disseisin  differed  from  a 
possessor  by  wrong.  Bracton,  (a)  c.  S ;  De  Assisa  Nov®  (a)  v.  lib.  4, 
Disseysinad,  fo.  160,  puts  many  cases  of  possession  wrong-  *  *  ' 
fully  taken,  which  he  calls  intrusion ;  because  there  is  no 
disseisin :  ^^  Possessio  qua  nuda  est  omninoj  et  sine  aliquo 
vestimento;  qua  dicitur  intrusion  Vestimento  is  seisin,  inves- 
titure (from  whence  the  Saxon  term  vest) ;  a  metaphor  the 
feudists  took  from  clothing :  by  which  they  meant  to  inti- 
mate, **  that  the  naked  possession  was  clothed  with  the 
solemnities  of  the  feudal  tenure."  A  particular  tenant, 
according  to  feudal  notions,  was  in  as  of  the  seisin  of  the  fee, 
of  which  his  estate  was  a  part.  If  he  aliened  the  fee 
(which  he  could  only  do  by  solemn  feoffment,  with  the 
concurrence  of  the  lord  of  whom  tlie  fee  was  held),  he 
forfeited  his  particular  estate,  for  having  betrayed  his  seisin 
with  which  he  was  intrusted :  but  on  account  of  the  privity 
and  confidence  between  him  and  the  reversioner,  and  the 
notorious  solemnity  of  the  act  of  investiture,  his  feoffment 
disseised  the  reversioner. 

Bracton,  who  wrote  in  the  reign  of  Henry  S,  (before 
tenants  could  alien  without  licence,)  mentions  the  disseisin 
in  this  case  as  a  necessary  consequence,  and  as  a  thing 
which  could  not  possibly  be  othenvise ;  c.  3,  De  Assisa  Novas 
Disseysinse,  161  b,  "  Item  facit  quis  disseysinam,  cAm 
quis  in  seysina  fuerit  ut  de  libera  tenemento  et  ad  vitam^ 
vel  ad  terminum  annorum^  vel  nomine  custodicB^  vel  aliquo 
alio  modo ;  alium  feoffaverit^  in  prasjvdieium  vert  domini^ 
et  ficerit  alter i  liberum  tenementum;  cum  duo  simul  et  semely 
de  eodem  tenemento  et  in  solidum^  esse  mm  possunt  in  seysina" 
He  considers  it  as  impossible  for  the  true  tenant  not  to  be 
put  out  when  the  otlier  actually  came  into  his  place. 

So  late  as  the  82d  of  Eliz.  in  the  case  of  Matheson  v.  Trot^ 
1  Leon.  209,  the  distinction  upon  which  the  judgment 
turns  is,  *'  that  Henry  Denny  gained  a  wrongful  possession 
in  fee,  but  did  not  gain  any  seisin,  so  no  disseisor ;  therefore 
the  descent  to  his  heir  is  not  privileged." 
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Nobody  can  disueise  the  king;  neither  can  any  one  be 
disseised  to  the  use  of  the  king.  The  king  may  be  wrong- 
fully dispossessed :  but  the  intruder's  injurious  possession  is 
sine  aliquo  vestimento^  and  called  intrusion.  The  king  cannot 
be  made  a  disseisor ;  not  because  it  is  wrong;  (for  he  may,  in 
fact,  withhold  the  possession  of  land  from  a  subject  contrary 
to  right;)  but  the  reason  seems,  according  to  the  feudal  sys- 
tem, to  be  this :  a  subject  never  could  stand  in  the  king^s 
seisin  or  tenure ;  and  the  king  never  could  be  in  the  seisin, 
tenure,  or  feudal  relation  of  a  subject.  By  that  policy  all 
real  property  was  held,  mediately  or  immediately,  of  the 
king :  in  the  king  himself  all  real  property  was  allodiaL 

The  precise  definition  of  what  constituted  a  disseisin 
which  made  the  disseisor  the  tenant  to  the  demandant's 
prsecipe,  though  the  right  owner's  entry  was  not  taken  away, 
was  once  well  known,  but  it  is  not  now  to  be  found.  The 
more  we  read,  unless  we  are  very  careful  to  distinguish,  the 
more  we  shall  be  confounded.  For  after  the  assize  of  novel 
disseisin  was  introduced,  the  legislature,  by  many  acts  of 
parliament,  and  the  courts  of  law  by  liberal  constructions  in 
furtherance  of  justice,  extended  this  remedy  for  the  sake  of 
the  owner  to  every  trespass  or  injury  done  to  his  real 
propety ;  if  by  bringing  his  assize  he  diought  fit  to  admit 
himself  disseised. 

It  lay  against  advisers,  aiders,  or  abettors,  who  were  not 
tenants.  Co.  Lit.  180  b.  It  lay  against  the  tenant  who 
was  no  disseisor ;  as  the  heir  of  a  disseisor  or  his  feoffee. 
Stat.  Glocester.  It  lay  for  the  owner,  against  the  disseisor 
of  the  disseisor.  The  tenant^s  not  being  ready  to  pay  a  rent 
seek  when  demanded,  was,  for  the  benefit  of  the  owner^s 
remedy,  a  disseisin.  Lit.  §  283«  It  lay  for  outrageous 
distress.  2  Inst.  412.  It  lay  against  guardian,  or  particu- 
lar tenant,  who  made  a  feoffment,  as  well  as  against  their 
feoffees.  2  Inst.  418.  The  stat  of  Westm.  2,  c.  25, 
extends  it  to  a  man's  depasturing  the  ground  of  another ; 
or  taking  fish  in  his  fishery.  If  one  receives  my  rent  with- 
out my  consent,  I  may  elect  to  make  him  a  disseisor.  Style, 
407.  .  If  a  guardian  assigns  dower  to  a  woman  not  dowable, 
the  owner  may  elect  to  make  her  a  disseisoress.  24  Ed.  8, 
48,  (cited  in  Cro.  Car.  208).  In  a  word,  for  the  sake  of  the 
remedy,  as  between  the  true  owner  and  the  wrong-doer,  to 
punish  the  wrong ;  and  as  between  the  true  owner  and  naked 
possessor,  to  try  the  title ;  the  assize  was  extended  to  almost 
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every  case  of  obstruction  to  an  owner's  full  enjoyment  of 
lands,  tenements,  or  hereditaments. 

The  reports  of  assize  can  only  relate  to  cases  where  the 
owner  admits  himself  disseised. 

The  law-books  treat  of  disseisin  with  a  view  to  the  assize; 
which  was  the  common  method  of  trying  titles  till  ejectment 
came  in  use. 

Littleton,  who  wrote  long  after  the  remedy  by  assize  was 
enlarged  by  statutes  and  by  an  equitable  latitude  of  con- 
struction, speaks  of  disseisins  principally  as  between  the 
owner  and  trespasser  or  possessor,  with  an  eye  to  the 
remedy  by  assize. 

These  are  the  common  places  from  whence  many  descrip- 
tions have  been  cited  of  a  disseisin.  But  such  authorities 
can  give  little  light  to  the  present  question,  which  depends 
upon  the  nature  of  such  a  disseisin  as  made  the  disseisor 
tenant  to  every  demandant,  and  freeholder  dejado  in  spite 
of  the  true  owner.  Yet  the  definitions  in  the  books  (though 
very  imperfect)  savour  often  of  that  which  originally  was  an 
actual  disseisin  in  spite  of  the  owner. 

Littleton,  in  §  279,  defines  disseisin,  with  an  &c.: — 
*^  Where  a  man  enters  into  lands  or  tenements  (where  his 
entry  is  not  congeable)  and  ousteth  him  which  hath  the 
freehold,  &c." — The  comment  says,  **  every  entry  is  no  dis- 
seisin, unless  there  be  an  ouster  of  the  freehold."  And  Co* 
Lit.  158  b^  says,  **  disseisin  is  putting  a  man  out  of  seisin, 
and  ever  implies  a  wrong :  but  dispossession  or  ejectment  is 
putting  out  of  possession,  and  may  be  by  right  or  wrong. 
Disseisin  est  tm  personal  trespass  de  tortious  ouster  del  seisin,'^ 

Though  the  term  *^  disseisin^  used  happens  to  be  the  same, 
the  thing  signified  by  tliat  word,  as  applied  to  the  two  cases 
of  actual  disseisin  or  disseisin  by  election,  is  very  different. 
This  distinctionof  disseisin  at  election  is  made  in  the 
case  of  Blunden  v.  Bauffh,  Cro.  Car.  803,  of  which  case  we 
have  seen  a  manuscript  report,  fuller  than  the  printed  one. 
The  three  judges,  with  whom  agreed  the  four  judges  of  the 
Common  Pleas,  argued  and  held  ^^  that  the  lessee  for  years 
of  the  tenant  at  will  was  a  disseisor  at  the  election  of  the 
original  lessor  for  the  sake  of  his  remedy ;  but  never  could 
be  looked  upon  as  the  freeholder,  or  a  disseisor  in  spite  of 
the  owner,  or  with  regard  to  third  persons.^'  The  manu- 
script report  says,  if  a  praecipe  was  brought  against  him,  he 
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might  say  ^^  I  am  not  tenant  to  the  freehold."    A  variety  of 

like  cases  are  put  in  Cro.  Car.  (to  which  I  refer ) :  in 

the  manuscript  report  there  are  more. 

When  the  easy  specific  remedy  was  by  assize,  where  the 
entry  was  not  taken  away,  the  injured  owner  might,  for  his 
benefit,  elect  to  consider  the  wrong  as  a  disseisin.  So,  since 
an  ejectment  is  become  the  easy  specific  remedy,  he  may 
elect  to  call  the  wrong  a  dispossession. 

Where  an  ejectment  is  brought,  there  can  be  no  disseisin ; 
because  the  plaintiff  may  lay  his  demise  when  bis  title 
accrued,  and  recover  the  profits  from  the  time  of  the  demise. 
The  entry  confessed  is  previous  to  making  the  lease :  but 
there  is  no  real  or  supposed  re-entry  after  the  ejectment 
complained  of.  If  it  was  considered  as  a  disseisin,  no  mesne 
profits  could  be  recovered  without  an  actual  re*entry. 

If  the  lessee  for  life,  or  years,  makes  a  feoffment,  the 
lessor  may  still  distrain  for  the  rent,  or  charge  the  person  to 
whom  it  is  paid  as  a  receiver,  or  bring  an  ejectment,  and 
choose  whether  he  will  be  considered  as  disseised.  MeUaif 
on  the  demise  of  KynoMtony.  Parry  cmdatherM  ;  a  case  reserved 
at  Salop  assizes  2^5th  March  1749,  for  the  opinion  of  the 
court  of  Exchequer  (who  gave  judgment  in  it  on  the  24th 
of  November  1748),  was  this.  Tenant  in  tail,  of  lands 
leased  by  his  father,  to  a  second  son,  for  lives  (under  a 
power)  upon  his  father's  death  received  the  rent  from  the 
occupier,  as  owner  and  as  if  no  such  lease  had  been  made 
during  his  whole  life.  He  suffered  a  common  recovery. 
It  was  holden  *^  that  this  was  only  a  disseisin  of  the  freehold 
at  election  ;  and  that  therefore  he  could  not  make  a  good 
tenant  to  the  prsecipe  C^  and  the  recovery  was  adjudged  bad. 

Except  the  special  case  of  fines  with  proclamations  (which 
stands  entirely  upon  distinct  grounds),  and  the  construction 
of  the  Stat,  of  4  H.  7,  c.  24,  for  the  sake  of  the  bar,  I  cannot 
tliink  of  a  case  where  the  true  owner,  whose  entry  is  not 
taken  away,  may  not  elect  (by  pursuing  a  possessory 
remedy)  to  be  deemed  as  not  having  been  disseised* 

The  consequences  of  actual  disseisin,  considered  as  such, 
continue  law  to  this  day.  The  disseisee  cannot  dispose  or 
devise :  the  descent  takes  away  his  entry.  There  are  two 
cases  cited  in  the  case  of  Blunden  v.  Bough  material  to  this 
point  Pausky  v.  BlackmaUy  B.  R.  Trin.  18  Jac.  Rot  1290. 
Palmer  201,  which  is  more  fully  stated  in  the  manuscript 
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report,  than  in  (a)  Croke.  The  case  (in  effect  and  opera-  jaj  y.  Cro. 
tion)  was  this.  Tenant  at  will  made  a  lease  for  years :  the  J"««  6^9,  S.C, 
original  lessor  devised.  Though  tlie  lease  by  tenant  at  will 
at  the  election  of  the  original  lessor  was  a  disseisin,  yet  they 
adjudged  his  deyise  good;  because  he  had  not  elected  to 
admit  himself  disseised ;  and,  by  making  a  will,  intimated 
the  contrary. 

Another  case  (not  in  the  report  in  Cro.  Jac.  but  cited  in 
the  manuscript)  was  in  the  14  Eliz.,  Sir  Ambrose  Cone,  of 
his  own  head,  entered  into  lands  of  Sir  William  Hollis,  and 
paid  Sir  William  afterwards  a  certain  rent,  claiming  to  hold 
as  tenant  at  will,  and  died.  His  heir  entered :  upon  whom 
Sir  William  entered.  It  was  adjudged  <^  that  at  the  elec- 
tion of  Sir  William  Sir  Ambrose  was  a  disseisor :  but  as 
Sir  William  had  not  determined  his  election  before  the  death 
of  Sir  Ambrose,  and  entered  upon  his  heir,  it  was  no  dissei- 
sin ;  and,  consequently,  the  descent  no  bar  to  his  entry." 

In  the  case  of  Pausley  v.  Blackman^  Palmer  205,  it  is  said, 
^*  if  a  disseisee  devise,  and  afterwards  enter,  the  devise  is 
good  ;^  which  Dodderidge  denied,  and  said  there  must  be  a 
new  publication ;  which  seems  right,  if  there  ever  was  a 
disseisin :  for,  where  an  actual  entry  is  necessary,  it  will  not 
make  good  a  conveyance  made  before ;  as  was  holden  in  B. 
R.  8c  Dom.  proc.  in  the  case  of  (b)  Berrington  v.  Parkhurst  W  May  1738. 
The  actual  entry  could  not  support  the  lease  made  before. 
Yet  in  (c)  Salk.  237,  it  is  agreed,  "  the  devise  is  good,  W  I8«ik.237, 
because  he  was  seised  ab  inUio,  so  as  he  might  bring  tres^  coke. 
pass :"  t.  e.  he  never  was  disseised  at  all  by  his  election ;  and 
he  might  make  that  election  without  an  entry ;  he  might 
bring  his  ejectment,  he  might  bring  trespass,  without  a 
re-entry.    If  it  was  not  for  this  doctrine  of  election,  what  a 
condition  would  men  be  in  ! 

In  the  case  of  Pcmley  v.  Blackman  there  was  no  entry: 
and  after  much  argument  it  was  at  last  resolved  unanimously 
by  the  whole  court,  from  the  inconveniences  which  would 
be  introduced  if  a  lessee  by  a  secret  contract  with  a  stranger 
could  defeat  the  will  of  his  lessor,  **  that  the  devise  was 
good."  And  in  the  manuscript  report  where  it  is  dted,  one 
point  said  to  have  been  resolved,  is  ^'  that  the  owner,  by 
making  a  devise,  showed  his  election  not  to  be  disseised.'*" 

I  will  now  consider  whether  James  Earle  can  be  deemed 
a  good  tenant  of  the  freehold  by  disseisin. 
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Disseisin  is  a  fact.  It  is  not  found:  ail  the  jury  say  is, 
^'  that  soon  after  the  judgment  in  ejectment  Sir  Robert 
entered  and  was  in  possession.^  This  must  be  taken  to  be 
an  entry  in  consequence  of  the  judgment;  it  was  so  consi- 
dered upon  settling  the  special  verdict:  otherwise  the 
defendants  have  no  case;  for  it  is  not  found  that  Lady 
Atkyns  was  ever  ousted,  or  quitted  the  possession,  or  that 
Sir  Robert  ever  was  seised. 

Taking  possession,  under  a  judgment  in  ejectment,  never 
could  be  a  disseisin  of  the  freehold. 

Suppose  it  a  real  proceeding — ^the  termor  of  a  disseisee 
might,  at  the  old  law,  recover  against  the  disseisor:  he 
might  recover  against  the  feoflPee  of  his  lessor;  but  he  never 
could  thereby  become  a  disseisor  of  the  freehold :  he  never 
could  be  other  than  a  termor,  enjoying  in  the  nature  of  a 
bailiff,  by  virtue  of  a  real  covenant.  In  respect  of  the  free- 
hold, his  possession  enured  always  by  right,  and  never  by 
wrong.  If  the  lessor  had  infeoffed,  it  enured  to  the  alienee ; 
if  the  lessor  was  disseised  and  might  enter,  it  enured  to  the 
disseisee;  if  his  entry  was  taken  away,  it  enured  to  the  heir 
or  feoffee  of  the  disseisor,  who  in  that  case  had  the  right  of 
possession. 

Suppose  the  proceeding  (as  it  is)  a  fictitious  remedy : 
then  in  truth  and  substance  a  judgment  in  ejectment  is  a 
recovery  of  the  possession  (not  of  the  seisin  or  freehold), 
without  prejudice  to  the  right,  as  it  may  afterwards  appear, 
even  between  the  parties.  He  who  enters  under  it  in  truth 
and  substance  can  only  be  possessed  according  to  right, 
prout  lex  postulat. 

If  he  has  a  freehold,  he  is  in  as  freeholder.  If  he  has  a 
chattel-interest,  he  is  in  as  a  termor ;  and  in  respect  of  the 
freehold,  his  possession  enures  according  to  right.  If  he  has 
no  title,  he  is  in  as  a  trespasser;  and,  without  any  re-entry 
by  the  true  owner,  is  liable  to  account  for  the  profits. 

It  is  found,  that  the  ejectment  was  brought  by  Sir  Robert 
Atkyns  to  recover  the  possession :  but  it  is  not  found  that  he 
claimed  the  freehold. 

The  title  must  now  be  taken  as  in  this  special  verdict. 
Therefore  it  appears  he  had  no  right  to  the  possession. 
His  feoffee  could  be  in  no  other  condition  than  himself:  he 
had  a  possession  without  prejudice  to  the  right;  and  could 
convey  no  other.     He  was  not  in  as  a  particular  tenant ;— 
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there  was  no  privity  of  any  seisin; — he  had  only  a  naked 
possession.* 

But  the  case  is  still  stronger.  The  true  owner  cannot 
even  elect  to  make  a  person  in  possession  under  a  judgment 
in  ejectment  a  disseisor.  He  could  not  bring  an  assize  of 
novel  disseisin  :  the  entry  is  not  vyiuti  et  sinejudido^  but 
under  authority  of  a  court  of  justice  and  lawful ;  therefore 
not  liable  to  punishment  by  fine  (as  every  disseisin  was). 

The  true  owner  may  enter  upon  a  disseisor :  but  after  a 
judgment  in  ejectment  an  actual  entry  would  not  be  per- 
mitted.   If  there  had  been  any  election  in  this  case,  the 

*  With  reference  to  this  pwrt  of  the  jadgment,  the  reader  ii  requested  to  pemee  the  celebrmted 
noto  of  Mr.  Butler,  1  Init.  330  b,  where  the  learned  editor  controverts  Lord  Mansfield's  doctrine, 
and  argues  that  liTery  of  seisin,  made  by  anj  person  baring  the  possession,  necessarily  tnmsferred 
the  freehold. 

With  regard  to  the  meaning  of  the  word  ^ueitin,  here  so  mnch  canvassed  by  his  lordship,  it 
certainly  has  been  used  by  the  courts  and  text  writers  in  senses  so  various  as  to  create  a  good  deal 
of  emburassment.  It  is  used  sometimes  to  denote  a  ditsemn  at  eleetum  ;  sometimes  the  aequisi- 
Hon  qf  a  tortiotu  freehoid  ;  and  in  the  latter  sense  it  seems  sometimes  to  be  applied  to  denote 
any  acquisition  of  a  tortious  freehold ;  at  other  times  to  bear  the  confined  meaning  of  the  acquisi- 
tion of  a  freehold  by  tort,  by  means  of  an  entry  on  and  ouster  of  the  former  freeholder :  thus  in 
Reading  v.  Royston,  Sal.  423,  it  is  laid  down  that  '•*  the  statute  of  limitations  never  runs  agunst 
a  man  but  where  he  is  actually  ouated  or  diseeieed  ;''  a  proposition  obviously  untrue,  if  we  were  to 
understand  diueued  in  the  confined  sense  :  since  it  is  manifest  that  the  statute  ran  in  every  case 
where  a  tortious  freehold  was  acquired  by  abatement  or  intrusion.  On  the  other  hand,  the  word 
dii$eisin  is  frequently  uied  in  the  confined  sense  ;  for  instance,  in  Sir  William  Blackstone's  Com- 
mentaries, where,  in  conformity  to  Co.  litt.  277  a,  it  is  explained  to  be  **  an  attack  on  him  who 
has  the  rod  freehold  and  turning  him  out  of  it ;"  and  Sir  William  expressly  distinguishes  it  from 
abatement  and  tn/noiofi,  saying,  '*  Those  were  an  ouster  from  a  freehold  in  law,  this  is  an 
ouster  from  a  freehold  in  deed,"  Ace.  1  Inst.  277  a.  Numerous  other  examples  might  be  given  in 
which  the  word  disseiein  is  used  in  the  general  sense,  and  as  many  in  which  it  is  used  in  the 
confined  sense. 

This  species  of  confrision  seems  to  have  proceeded  from  the  etymology  of  dieseitin,  which  being 
compounded  of  the  privative  particle  de  and  the  word  eeieinj  signifies  nothing  more  than  to  put  out 
of  the  stfutn,  whether  in  law  or  in  deed,  whether  with  force  or  without  force.     And  such  being  the 
«tymology  of  the  word,  law  writers  appear  very  early  to  have  made  uie  of  it  as  a  nomen  generate 
comprehending  every  particular  mode  of  interference  with  the  seisin  ;  thus  in  1  RolL  659,  1.  15,  it 
b  stated  that  '*  if  a  man  dieturbt  the  entry  of  him  who  has  right  unto  land,  it  will  bo  a  dUseiein." 
Yet  this  will  include  the  cases  of  abatement  and  intruaion*    Thus,  too,  any  one  reading  the  chapter 
of  the  1st  Institute  upon  releaset,wl\  find  mapy  things  predicated  there  of  disseisor  and  disseisee^ 
which  must  be  meant  to  apply  to  every  person  wrongfully  acquiring  or  put  out  of  a  freehold.     And; 
indeed,  Lyttleton  himself  seems  to  have  been  conscious  of  this ;  for  when  he  undertakes  to  define 
disseisin  at  sect.  279,  he  says,  '<  Notay  que  disseisin  est  properment  Vou  un  homme  entra  en 
ascuns  terres  ou  tenements  Vou  son  entry  n'est  pas  congeable  et  ousta  eeiuy  que  ad  Jrank' 
tenement,"     It  is  clear  frx>m  his  use  of  the  word  properment  that  he  was  conscious  of  some  other 
sense  in  which  the  word  was  used,  though  perhaps  not  **  properly*'  so.     And  indeed  this  seems  to 
have  been  so  almost  eur  necessitate  f    for  I  am  not  aware  that  such  a  word,  for  instance,  as  abatee 
ever  existed  by  which  the  character  of  the  heir  or  remainderman  abated  or  intruded  on  could  have 
been  denoted.     Now  the  above  condderation  reconciles  very  many  of  the  apparent  discrepancies  in 
the  books  regarding  the  necessity  of  a  disseisin  in  order  that  the  time  of  limitation  might  begin  to 
run  ;  for  taking  the  word  in  its  general  sense  it  would  be  true,  as  laid  down  in  Reading  v.  Roystonf 
that  the  statute  never  ran  against  a  man  but  when  he  was  actually  ousted  or  disseised  :  and  taking 
it  m  its  confined  sense,  it  would  be  also  true,  as  stated  by  Lord  Ellenborough  in  Doe  v.  Perkins^ 
that  in  order  to  constitute  a  title  by  disseisin  there  must  be  a  wrongful  entry,  but  that  a  wrongful 
eontinuanoe  in  posscMion  is  no   disseisin.      Whereas,  in  1  Roll.  659,  it   is  laid  down,  that 
'*  if  guardian  continue  possession  after  the  full  age  of  his  ward,  he  will  be  a  disseisor."     A  passage 
which  is  the  more  remarkable,  because  Lord  Coke  at  1  Inst.,  57  b,  calls  the  same  person  an 
Jibator, 
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true  owner  elected  ^<  not  to  be  disseiisedy*'  and  recoirered  by 
ejectment :  which,  if  there  had  been  a  disseisin,  would  have 
puiged  it. 

But  there  is  still  behind  (though  it  happens  not  to  be 
necessary)  a  larger  ground  upon  which  to  determine  this 
question,  and  more  satisfactory,  because  more  intelligible ; 
from  the  nature  of  a  common  recovery  now,  and  a  feoffment 
to  make  a  tenant  to  the  praecipe  with  that  view  only. 

The  sense  of  wise  men,  and  the  general  bent  of  the 
people  in  this  country,  have  ever  been  against  making  land 
perpetually  unalienable.  The  utility  of  the  end  was  thought 
to  justify  any  means  to  attain  it 

Nothing  could  be  more  agreeable  to  the  law  of  tenures 
than  a  male  fee  unalienable*  But  this  bent  '^  to  set  pro- 
perty free  *^  allowed  the  donee,  after  a  son  was  bom,  to 
destroy  the  limitation,  and  break  the  condition  of  his 
investiture. 

No  sooner  had  the  statute  de  Donis  repeated  what  the 
law  of  tenures  said  before,  ^^  that  the  ten<Mr  of  the  grant 
should  be  observed,"  than  the  same  bent  permitted  tenant 
in  tail  of  the  freehold  and  inheritance  to  maJce  an  alienation, 
voidable  only  under  the  name  of  a  discontinuance.  But 
this  was  a  small  relief. 

At  last,  the  people  having  groaned  for  200  years  under  the 
inconveniences  of  so  much  property  being  unalienable ;  and 
the  great  men,  to  raise  the  pride  of  their  fieunilies,  and  (in 
those  turbulent  times)  to  preserve  their  estates  from  for- 
feitures, preventing  any  alteration  by  the  legislature ; — ^the 
(a)  Pigot  of      same  bent  threw  out  a  (a)  fiction  in  TaltarunCs  case ;  by 
Commoa  Rw).  ^hich  tenant  in  tail  of  the  freehold  and  inheritance,  or  witfi 
9,  lo!      '  '    consent  of  the  freeholder;  might  alien  absolutely. 

Public  utility  adopted  and  gave  a  sanction  to  the  doctrine, 
for  the  real  political  reason  *'  to  break  entails  :^  but  the 
ostensible  reason,  '^  from  the  fictitious  recompense,"  ham- 
pered succeeding  times,  how  to  distinguish  cases  which  were 
within  the  false  reason  given«  but  not  within  the  real  policy 
of  the  invention.  'Till  at  last  the  legislature  applauded 
common  recoveries,  and  lent  their  aid  by  the  acts  of  11 
H.  7,  c.  20;  SS  H.  8,  c.  81 ;  S4&  S5  H.8,  c.20;  14  Eliz. 
c.  8 ;  and  lately  14  G.  2,  c.  20  (which  is  a  retrospective 
and  declaratory  law,  and  seems  to  have  restored  the  original 
tenant  to  the  praecipe).     Before  the  statute  of  Quia  Emqrixh 
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res  Terrarunif  subinfeudations,  whereupon  rents  and  services 
were  reserved,  did  not  prevent  the  praecipe's  lying  against 
the  freeholder  of  the  seignory.  When  common  leases  to 
farmers,  for  one  or  more  life  or  liveSj  reserving  rent,  came  in 
use,  they,  for  that  purpose,  resembled  subinfeudations,  and 
ought  not  to  prevent  the  prsBcipe  being  brought  against  the 
owner  of  the  freehold  under  which  such  leases  were  granted. 

As  the  legislature  has  for  ages  avowed  the  proposition, 
we  may  now  say,  ^^  that  common  recoveries  are  a  mere  form 
of  conveyance."  All  necessary  circumstances  of  form  and 
ceremony  are  taken  from  its  fictitious  original. 

The  policy  of  this  species  of  alienation  meant  to  take  a 
middle  way  as  to  entails,  between  perpetuities  and  absolute 
property. 

Alienations  were  allowed,  yet  in  such  a  shape  as  neces- 
sarily required  deliberation  and  delay :  and  they  were  only 
allowed  to  be  made  by  tenant  in  tail  in  possession,  or  by  tenant 
in  tail  in  remainder,  with  consent  of  the  owner  of  the  first 
estate  for  life.  The  eldest  son  was  restrained  in  the  life- 
time of  his  father,  or  mother,  or  any  other  ancestor  or  rela^ 
tion,  seised  for  life  under  a  family  settlement* 

The  Act  of  14  G.  2  proceeds  upon  the  parties  to  a  recovery 
having  power  to  suffer  it.  Sir  Robert  Atkyns  the  son  had 
no  right  to  suffer  a  common  recovery  without  the  concur- 
rence of  the  jointress.  Any  contrivance  to  do  it  without 
her  joining  is  artifice  and  evasion. 

If  tenant  in  tail  in  possession  is  disseised,  though  th^ 
praecipe  be  brought  against  the  disseisor,  yet,  if  he  is 
vouched,  the  recovery  shall  bar;  because  he  had  power 
to  bar. 

In  Lincoln  College  case,  3  Co.  59,  the  judges  support 
the  collateral  warranty  of  Sibil ;  because  she  and  Edward 
had  power  to  bar. 

In  Jaming^s  case,  10  Co.  44,  the  recovery  is  supported, 
because  the  parties  had  power. 

By  parity  of  reason,  this  recovery  ought  not  to  be  sup* 
ported,  because  the  parties  had  no  power :  if  it  was,  the 
law  must  be  overturned. 

Every  remainder-man  in  tail  might  easily  get  a  naked 
possession,  and  make  a  secret  feoffment. 

The  plan  of  marriage  and  other  family  settlements,  is 
*<  to  limit  a  remainder  to  the  first,  and  every  other  sons  in 
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tail.*'  The  negative  which  the  fether  now  has  upon  the 
eldest  son^s  suffering  a  common  recovery,  is  the  very  means 
and  consideration  of  getting  the  estate  resettled  upon  the 
marriage  of  the  eldest  son.  By  this  method  the  moment  he 
attains  to  the  age  of  twenty -one  years,  he  may  set  his  father 
at  defiance,  suffer  a  common  recovery,  and  bar  all  the  rest 
of  the  family.  This  consequence  alone,  in  a  case  unprece- 
dented, is  a  sufficient  objection. 

When  a  termor,  after  the  4  H.  7,  made  a  feoffment, 
and  levied  a  fine  with  proclamations,  and  insisted  upon  five 
years*  nonclaim,  the  judges,  with  strong  sense,  said,  though 
a  feoffment  by  tenant  for  life,  or  years,  or  at  will,  is  a 
disseisin ;  it  shall  not  operate  as  a  disseisin  to  enable  the 
termor  himself  to  bar  the  inheritance  by  a  fine  with  procla- 
mations according  to  tlie  4  H.  7»  c.  20 ;  for,  say  they,  <^  it 
was  never  the  intent  of  the  makers  of  the  act  that  those  who 
could  not  levy  a  fine,  should,  by  making  an  estate  by  wrong 
and  fraud,  be  enabled  to  bar  those  who  had  right.  For  if 
they  themselves,  without  such  fraudulent  estate,  could  not 
levy  a  fine  to  bar  them  who  had  the  freehold  and  inheritance, 
certainly  the  makers  of  the  4  H.  7,  c  20,  did  not  intend 
that  by  making  of  an  estate  by  fraud  and  practice,  tbey 
should  have  power  to  bar  them  :  and  such  fraudulent  estate 
is  as  no  estate  in  the  judgment  of  the  law."^  So  say  I,  in 
the  present  case.  It  was  never  the  intent  that  those  who 
could  not  suffer  a  recovery,  should,  by  making  an  estate  by 
wrong  and  fraud,  be  enabled  to  bar  those  in  remainder  or 
reversion  who  had  right.  For  if  they  themselves,  without 
such  fraudulent  estate,  could  not  suffer  a  recovery  to  bar 
those  in  remainder  and  reversion,  certainly  the  framers  of 
this  qualified  species  of  alienation  did  not  intend  that  by 
making  an  estate  by  fraud  and  practice  they  should  have 
power  to  bar  them :  and  such  fraudulent  estate  is  as  no 
estate  in  the  judgment  of  the  law. 

The  judges  then  put  many  cases,  where  a  recovery  in 
dower,  or  other  real  action ;  a  remitter  to  a  feme  covert,  or 
an  infant ;  a  warranty ;  a  sale  in  market  overt ;  the  king's 
letters  patent;  a  presentation;  an  administration; — in 
short,  all  acts  temporal  and  ecclesiastical,  shall  be  avoided 
by  covin :  and  from  thence  argue  that  a  fine  which  the 
parties  had  no  power  to  levy  directly,  shall  not  be  supported 
indirectly  by  covin.     So  argue  I,  in  the  present  case :   a 


TAYLOR  d.   ATKYNS  V.   HORDE.  887 

common  recovery  which  the  parties  had  no  power  to  suffer 
directly,  shall  not  be  made  good  by  wrong  and  fraud. 

In  the  spirit  of  the  makers  of  the  14  O.  2,  I  say  the 
parties  to  this  recovery  had  not  power  to  suffer  it :  there- 
fore it  is  substantially  bad. 

This  is  not  the  case  of  a  feoffment  to  a  third  person  for 
his  own  benefit :  it  is^  in  effect,  to  the  use  of  Sir  Robert,  the 
wrong- doer,  himself.  The  law  considers  a  feoffee  to  the 
intent  to  be  tenant  to  the  pnecipe  as  a  mere  instrument  for 
one  purpose  of  form  only.  His  wife  shall  not  be  endowed ; 
his  statutes  or  judgments  shall  not  affect  the  land ;  if  he  had 
a  term  for  years  it  shall  not  merge.  Let  me  appeal  then  to 
the  oldest  authorities,  in  those  times  when  the  solemnity 
and  notoriety  of  feoffments  and  the  feudal  veneration  in 
which  they  were  held,  gave  them  all  that  wonderful  efficacy 
we  read  of:  could  a  man,  by  his  own  injurious  feoffment, 
have  acquired  an  advantage  to  himself?  Littleton  shall 
answer :  he  tells  us  what  was  established  long  before  he 
wrote.  Lit.  §  395.  'Mf  a  disseisor  infeoff  his  father  in 
fee,  and  the  father  die  seised  of  such  estate,  by  which  the 
lands  descend  to  the  disseisor  as  son  and  h.eir,  &c.;  in  this 
case,  the  disseisee  may  well  enter  uporf  the  disseisor,  not- 
withstanding the  descent :  for  that  as  to  the  disseisin,  the 
disseisor  shall  be  adjudged  in  but  as  a  disseisor,  notwith- 
standing the  descent;  quia particeps  criminis!^ 

After  the  statute  de  Donis,  tenant  in  tail  in  remainder, 
with  the  concurrence  of  the  freeholder,  might  make  a  void- 
able alienation  by  discontinuance  ;  but  he  could  not  acquire 
to  himself  that  privilege  by  an  injurious  entry  and  feoffment 
"  He  in  remainder  in  tail  disseises  tenant  for  life,  and  makes 
a  feofiment,  and  dies  without  issue,  and  the  tenant  for  life 
dies ;  he  in  reversion  may  enter  :  it  is  no  discontinuance." 
Co.  Lit  347  a,  b.  It  is  no  disseisin  of  the  reversion. 
"  If  remainder-man  for  life  disseise  the  immediate  tenant 
for  life,  after  the  death  of  the  immediate  tenant  he  is  in  as 
tenant  for  life."  Neither  should  a  reversioner,  by  an  inju- 
rious entry  upon  the  tenant  for  life,  be,  in  respect  of 
strangers,  allowed  to  transmit  to  his  heir  the  privilege  of 
descent.  If  the  reversioner  disseises  tenant  for  life,  and 
dies  seised,  the  descent  shall  not  take  away  the  entry  of  a 
stranger.     Hob.  323. 

From  the  whole  we  may  conclude — if,  before  the  intro- 
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duction  of  common  recoveries  as  a  conveyance,  this  question 
had  been  agitated  in  an  adversary  real  action,  upon  a  plea 
<'  that  Earle  was  not  tenant  of  the  freehold,^'  it  would  have 
been  adjudged,  from  the  law  and  artificial  learning  of 
tenures,  ^*  that  he  could  not  be  so  considered."  If  the 
question  had  been,  ^*  whether  tenant  in  tail  in  remainder 
should,  by  such  injurious  entry  and  feoffment,  acquire  a 
benefit  to  himself  to  the  prejudice  of  his  reversioner,  it  would 
have  been  adjudged,  from  eternal  principles  of  justice,  *<  that 
an  act  founded  in  wrong  should  not,  by  virtue  of  the  mme 
itself,  become  legal  for  the  author's  advantage.*" 

As  it  is  now  agitated,  when  common  recoveries  are  esta- 
blished, as  a  species  of  alienation,  the  only  question  is, 
'^  whether  the  rule  of  law  which  requires  the  concurrence 
of  the  owner  of  the  first  estate  for  life  shall  be  overturned." 
^Tis  better  to  subvert  the  rule  directly,  than  suffer  it  to  be 
done  by  a  secret  injurious  entry  and  feoffment;  which 
cannot  be  prevented,  and  which  the  owner  may  never 
hear  of. 

There  is  no  injury  or  wrong  for  which  the  law  does  not 
provide  a  remedy.  But  if  this  stratagem  should  prevail, 
redress  must  follow  too  late ;  unless  the  entry  of  the  tenant 
for  life  shall  avoid  the  recovery.  If  it  would,  there  is  an 
end  of  the  present  question  :  for  the  jointress  entered,  and 
was  intitled  to  the  profits  from  Sir  Robert  Atkyns  as  a 
trespasser  ab  initio. 

In  every  light,  and  upon  every  ground  of  law,  this  re- 
covery is  bad. 

As  there  is  no  bar  to  the  right  of  the  lessor  of  the 
plaintiff — 
Second  general        The  sccond  general  question  is,  "  whether  the  lessor  of 
the  plaintiff  is,  by  the  Statute  of  Limitations,  barred  from 
recovering  in  this  ejectment  ? '' 

This  point  was  certainly  not  insisted  upon  at  the  trial, 
and  therefore  the  special  verdict  is  not  adapted  to  it. '  The 
abstruse  learning,  upon  which*  the  validity  of  the  common 
recovery  depended,  might  engross  the  whole  attention  at  the 
trial :  and  the  special  verdict  having  no  facts  (which  easily 
might  have  been  found)  particularly  applicable  to  an  objec- 
tion from  the  Statute  of  Limitations,  might  occasion  the 
question  not  having  been  made  at  the  bar  till  the  last 
argument.  The  point  however  is  certainly  open  upon  this 
special  verdict. 


question. 
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An  ejectment  is  a  possessory  remedy,  and  only  competent 
where  the  lessor  of  the  plaintiff  may  enter  ;  therefore  it  is 
alveay9  necessary  for  the  plaintiff  to  show  that  his  lessor  had 
a  right  to  enter;  by  proving  a  possession  within  twenty 
years,  or  accounting  for  the  want  of  it,  under  some  of  the 
exceptions  allowed  by  the  statute.  Twenty  years'  adverse 
possession  is  a  positive  title  to  the  defendant :  it  is  not  a  bar 
to  the  action  or  remedy  of  the  plaintiff  only,  but  takes  away 
bis  right  of  possession. 

Every  plaintiff  in  ejectment  must  show  a  right  of  posses- 
sion as  well  as  of  property ;  and  therefore  the  defendant 
needs  not  plead  the  statute,  as  in  the  case  of  actions. 

The  question  then  is,  whether  it  appears  upon  this  special 
verdict,  "  that  the  lessor  of  the  plaintiff  might  enter  when 
he  brought  this  ejectment.^^ 

On  the  9th  of  November  1711,  Sir  Robert  Atkyns  died 
without  issue  male. 

On  the  9th  of  October  1712,  Lady  Atkyns,  the  jointress, 
died.  Then  accrued  the  title  of  entry  of  the  lessor  of  the 
plaintiff.  His  only  excuse  for  not  entering  is,  **  that  he 
was  prevented  by  the  said  lease  of  the  31st  of  May  1698  to 
the  Uiree  Dacres.^^  That  upon  the  death  of  Thomas  Dacres 
the  surviving  lessee,  on  the  28d  of  July  1752,  a  new  title 
of  entry  accrued;  upon  which  he  entered  on  the  15th  of 
December  1752,  and  brought  this  ejectment. 

Three  answers  are  given ;  any  one  of  which,  if  well 
founded,  is  sufficient. 

1  St.  That  the  said  lease  was  absolutely  void,  and  of  no  effect 

2d.  If  good,  it  determined  by  the  estate  tail  being  spent, 
by  the  express  tenor  of  the  dembe. 

dd.  If  subsisting,  yet,  upon  the  extinction  of  the  estate 
tail,  it  was  a  trust  to  attend  the  inheritance  in  the  lessor  of 
the  plaintiff,  and  made  part  of  his  title  deeds:  therefore 
could  not  stop  the  statute's  running  to  protect  an  adverse 
possession,  nor  give  him  any  new  right  of  entry. 

First  That  the  lease  was  void.  lit  answer  to 

Sir  Robert  Atkyns  the  father  being  only  tenant  for  life,  *^^'  ^^jj*  J|*' 
could,  by  virtue  of  his  ownership,  make  no  estate  to  con- 
tinue after  his  death.   •  This  lease,  therefore,  after  his 
death,  can  only  be  supported  by  his  power,  if  it  was  made 
pursuant  to  it 
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<'  VtlietLer  it  was  made  paisiiaiit  to  his  power,*^  is  die 
question. 

The  limitation  and  modifying  of  estates,  by  Tirtne  of 
powers,  came  from  equity  into  the  common  law  with  the 
Statute  of  Uses.  The  intent  of  parties  who  gare  the 
power  ought  to  govern  every  construction.  He  to  whom  it 
is  given  has  a  right  to  enjoy  the  full  exercise  of  it :  they 
over  whose  estate  it  is  given,  have  a  right  to  say  ^  it  shall 
not  be  exceeded."  The  conditions  shall  not  be  evaded ;  it 
shall  be  strictly  pursued  in  form  and  substance:  and  all  acts 
done  under  a  special  authority,  not  agreeable  thereto,  nor 
warranted  thereby,  must  be  void. 

Of  all  kinds  of  powers,  the  most  frequent  is  that  *'  to 
make  leases."  For  the  encouragement  of  farmers  to  occupy, 
stock,  and  improve  the  land,  it  is  necessary  they  should 
have  some  permanent  interest  Unless  the  owner  of  the 
estate  for  life  was  enabled  to  make  a  permanent  lease,  he 
could  not  enjoy  to  the  best  advantage  during  his  own  time; 
and  they  who  come  after  must  suffer  by  the  land  being  un- 
tenanted, out  of  repair,  and  in  a  bad  condition.  The  plan 
of  this  power  is  for  the  mutual  advantage  of  possessor  and 
successor.  The  execution  thereof  is  checked  with  manv 
conditions  to  guard  the  successor,  that  the  annual  revenue 
shall  not  be  diminished ;  nor  those  in  succession  or  re- 
mainder at  all  prejudiced  in  point  of  remedy  or  other 
circumstance  of  full  and  ample  enjoyment 

There  are  two  methods  of  leasing  in  common  use  in  this 
kingdom, — at  the  best  rent,  and  upon  fines :  which,  as  the 
lives  or  leases  drop,  are  considered  among  the  annual 
profits.  This  power  is  always  adapted  to  both.  It  is 
inserted  in  almost  every  strict  settlement  of  every  kind.  It 
is  inserted  in  the  greater  deed  of  the  12th  of  June  1669,  and 
given  indiscriminately  to  Sir  Robert  the  father.  Sir  Robert 
the  son,  and  Lovis  his  wife. 

The  nature  and  view  of  a  power  so  usually  g^ven  is  well 
understood ;  and  courts  of  justice  have  always  looked  with 
a  jealous  eye  to  see  that  the  conditions  in  favour  of  the  next 
taker  be  pursued ;  not  literally  only,  but  substantially.  It 
is  not  sufficient  that  the  ancient  rent  be  reserved ;  it  must 
be  reserved  witli  all  the  beneficial  circumstances.  If  pay- 
able before  at  four,  it  cannot  be  reserved  at  two  payments. 
Lord  Mountj(n/*s  case,  5  Co.  3  b.     The  whole  rent  must  be 
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payable  annually  during  the  whole  term.  In  that  case,  it 
was  holden  that  less  could  not  be  reserved  even  to  the  lessor 
himself  during  his  own  life. 

One  of  the  reasons  in  Elmer's  case,  5  Co.  2,  shows  the 
rent  must  be  payable  annually  during  the  term. 

In  the  case  of  Lady  Charlotte  Orby  8^  al  v.  Lady  Mohuih 
2  Vernon,  531,  542,  Lord  Cowper^  HoUy  and  Trevor ^  all 
three  held  clearly,  that  a  lease  ^  reserving  the  best  rent,** 
though  good  against  an  owner  of  the  inheritance,  was  void 
under  a  power ;  and  Cowper  and  TVevor  held,  that  reserving 
*^  the  ancient  rent,^  where  lands  had  been  usually  demised, 
though  good  and  certain  enough  by  reference  against  an 
owner  of  the  inheritance,  was  void  under  a  power ;  because 
it  put  the  remainder-man  under  difficulties  in  avowing. 

*^  The  intent  was,*'  say  they,  *^  that  the  tenant  for  life  in 
possession  might  lease  :  so  it  was,  on  the  other  hand,  that 
the  revenue  should  not  be  diminished,  but  the  ancient  rent 
at  least  reserved ;  and  in  such  beneficial  manner  as  might 
with  certainty  and  without  any  difficulty  be  recovered." 

"  The  question  here  is  not,"  say  they,  '*  whether  the 
lease  is  void  for  incertainty,  as  between  the  lessor  and  lessee, 
but  whether  all  requisites  are  observed,  and  such  beneficial 
clauses  and  reservations  as  ought  to  have  been,  for  the 
benefit  of  a  third  person,  the  remainder-man." 

In  the  case  of  the  Earl  of  Cardigan  v.  Montague^  6th 
June  1755,  a  decretal  order  on  the  master^s  report;  the 
Duke  of  Montague,  tenant  for  life,  without  impeachment  of 
waste,  had  power  to  lease,  reserving  ancient  rent  where 
usually  demised,  and  best  rent  where  not  usually  demised : 
he  made  twenty-four  leases.  The  master's  report,  as  to 
many  of  the  leases,  which  he  reported  bad,  was  submitted 
to ;  as  where  ancient  covenants  ^^  to  grind  at  mills,  or  to 
pay  land-tax,"  were  not  in  tlie  new  lease, — where  some  part 
not  within  the  power  is  included  in  the  lease, — where  many 
manors  were  included  in  the  lease,  reserving  a  sum  certain 
as  the  best  rent,  which  laid  the  remainder-man  under  diffi- 
culties to  find  out  whether  it  was  the  best  rent  or  not.  As 
to  five  of  them,  which  the  master  reported  to  be  good,  excep- 
tions were  taken.  Their  validity  turned  upon  this  case. 
The  words  in  the  power  were,  *^  reserving  ancient,  usual, 
and  accustomed  rents,  herriots,  boons,  and  services."  In  the 
former  leases  the  tenants  covenanted  ^^  to  keep  in  repair  f 
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that  ooTenaDt  was  omitted  in  tlna.  The  Lord  Ckaaedbr 
was  of  opinion  that  that  covenant  was  a  boon,  and  beneficial 
to  the  remainder-roan ;  and  held  these  leases  void  for  want 
of  it*  He  took  some  days  to  consider ;  and  declared  he  was 
clear  upon  the  argument,  but  took  time,  because  there  was 
no  case  in  point  The  more  he  thought  of  it,  the  more  he 
was  convinced*  The  principle  he  rested  upon  was,  that  the 
estate  must  come  to  the  remainder-man  in  as  beneficial  a 
manner  as  ancient  owners  held  it 

I  have  gone  so  fiir  at  large  into  the  general  doctrine,  not 
from  any  difficulty,  but  because  the  point  is  of  so  much  con- 
sequence to  the  lessor  of  the  plaintiff.  For  this  writing  of  the 
81st  of  May  1698  has  not  colour  enough  to  make  a  question. 

Ist  It  is  no  lease  at  alL  The  very  definition  of  a  lease 
is  a  contract  between  landlord  and  tenant,  by  which  both 
are  bound  in  mutual  stipulations. 

A  sale  and  lease  are  defined  to  be  the  same  species  of 
contract.  A  sale  cannot  be,  unless  somebody  agrees  to  pay 
the  price ;  nor  can  there  be  a  lease,  unless  somebody  agrees 
to  hire  and  to  pay  the  rent.  This  writing  purports  to  be 
such  a  contract  It  is  an  indenture,  which  implies  recip- 
rocal instruments,  tallying  one  with  the  other*  It  professes 
being  made  by  Sir  Robert  Atkyns  on  the  one  part,  and  the 
three  Dacres  on  the  other  part.  But  it  is  not:  the  Dacres 
are  not  bound :  they  never  executed  this  or  any  counter-part 
It  does  not  appear  they  knew  or  consented  to  the  making  of  it 

livery  of  seisin  was  immaterial.  A  lease  by  virtue  of  a 
power,  takes  effect  out  of  the  settlement  that  gives  the  power. 
But  John  Dacres,  who  gave  the  letter  of  attorney  to  take 
livery,  died  in  1705.  Robert  died  in  1706.  Sir  Robert 
Atkyns  the  father  lived  till  1709.  Suppose,  at  his  death, 
J&S60  a  year  a  beneficial  rent :  those  in  remainder  could  not 
demand  it  Thomas  Dacres  had  not  executed  the  lease; 
he  had  not  accepted  it ;  he  never  had  entered  under  it ;  no 
distress  could  be  taken  from  him ;  no  action  could  be  brought 
against  him. 

One  man  cannot  oblige  another  to  be  his  tenant  at  a  high 
rent  without  hb  consent  This  is  so  plain,  that  on  the  part 
of  the  plaintiff  they  have  argued  that  Thomas  Dacres  was 
bound  by  acceptance  three  ways  :— 

Ist  Because  livery  of  seisin  was  taken  in  the  name  of 
John,  Robert,  and  Thomas. 
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Answer :  Thomas  gave  no  authority  so  to  do :  it  does 
not  appear  that  he  knew  of  it  But  the  mere  taking  livery 
of  seisin,  if  he  never  entered  or  occupied,  would  not  be 
sufficient  to  charge  him  with  the  rent  reserved. 

2d.  In  the  ejectment  brought  in  Hilary  Term  1711,  a 
demise  was  laid  from  Thomas  Dacres,  as  well  as  the  join- 
tress, and  the  plaintiff  had  judgment  to  recover  <^  separales 

Answer :  The  two  titles  are  inconsistent ;  so  there  could 
not  be  really  a  recovery  upon  both.  But  the  judgment 
pursued  the  declaration,  and  was  mere  form.  It  does  not 
appear  that  Thomas  Dacres  knew  his  name  was  made  use 
of;  and  he  never  entered  or  took  possession. 

3d.  That  acceptance  shall  be  presumed.  And  it  is  com- 
pared to  grants;  and  Thompson  v.  Leach  is  cited.  [V*  8, 
Lev.  284.] 

Answer :  The  ground  of  Thompson  v.  Leach^  and  of  all 
the  cases  there  put,  is,  *^  that  a  gift  imports  a  benefit ;  and 
consent  to  receive  a  bounty  may  fairly  be  presumed  till  the 
contrary  appear.*^  But  the  offer  of  lands  to  a  substantial 
man  at  a  rack  rent  does  not  import  such  benefit,  as  nobody 
in  his  senses  could  refuse.  And  here  there  is  no  room  to 
presume,  for  the  contrary  appears.  Thomas  Dacres  dis- 
sented during  his  whole  life,  and  never  took  possession. 
The  contrary  appears,  too,  from  the  writing  itself.  It 
never  was  the  intent  that  the  Dacres  should  take  possession 
or  pay  rent.  It  was  to  be  a  conveyance  only  of  the  ideal 
freehold,  which  might  non-suit  the  remainder-man  in  case 
he  brought  an  ejectment  against  third  persons ;  or  prevent 
his  suffering  a  recovery ;  but  never  could  be  any  security  to 
him  for  his  rent. 

It  is  immaterial  whether  an  owner  of  the  inheritance 
could  convey  an  ideal  freehold,  to  delay  the  tenant  in  tail, 
claiming  under  his  grant,  from  suffering  a  recovery. 

The  question  here  is,  whether  it  be  that  usual  husbandry 
lease,  reserving  a  rack  rent,  which  is  intended  by  every 
power  of  leasing. 

It  is  very  clear  that  none  of  the  lessees  were  bound  by 
this  writing ;  more  especially,  that  Thomas  Dacres  was  not. 
But  I  go  further :  Sir  Robert  Atkyns,  the  nominal  lessor, 
was  not  bound  by  it.  The  deed  never  was  out  of  his  own 
possession.     The  declared  intent  proves  it  a  trust  for  Sir 
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Robert  kimself.     His  will,  under  which  the  lessor  of  the 
plaintiff  claims,  avers  it  to  be  a  trust,  and  devises  it  as  such. 

It  is  no  objecuon  to  a  lease  under  a  power>  *^  that  it  is  in 
trust  for  him  who  executes  the  power :"  provided  the  legal 
tenant  be  bound  during  the  term  in  all  requisite  covenants 
and  conditions.  But  here,  at  the  death  of  Sir  Robert  the 
father,  those  in  remainder  had  no  tenant  to  resort  to ;  and 
the  nominal  tenant  never  did  in  fact  enter,  nor  could  either 
in  law  or  equity  ever  have  been  compelled  to  enter,  or  pay 
one  farthing  rent.  So  that  this  writing,  calling  itself  an 
indenture,  and  purporting  to  be  a  contract,  is  waste  paper 
only,  by  which  nobody  ever  was  bound. 

But  suppose  it  had  been  executed  by  the  three  Dacres, 
it  could  not  be  supported  as  a  lease  within  the  meaning  of 
tiie  power ;  upon  a  variety  of  plain  objections,  in  respect  of 
the  premises,  the  rent,  and  the  remedy. 

1st  As  to  the  premises  demised : — It  comprises  too  much 
and  lays  the  remainder-man  under  difficulties  to  know 
whether  the  best  rent  is  reserved.  It  extends  to  things 
out  of  which  no  rent  can  be  reserved — as  tithes,  rents  of 
assize,  rents  of  customary  tenants,  commons,  feedings,  and 
lands  in  the  several  tenures  of  particular  persons. 

The  condition  of  the  power  is,  that  there  should  be  no 
term  exceeding  three  lives  in  being  at  the  same  time :  yet 
the  demise  extends  to  all  and  every  the  rents  reserved  upon 
any  leases  or  grants. 

2dly.  As  to  the  rent  reserved : — The  power  requires 
^^  the  best  rent  that  can  be  reasonably  got,  to  be  reserved 
payable  during  the  term.^ 

There  is  no  covenant  for  payment.  Under  a  mere  reser- 
vation it  could  not  be  payable  till  entry;  and  therefore,  in 
fact,  might  never  be  payable  during  the  term.  It  is  not 
found  "  to  be  the  best  rent." 

ddly.  As  to  the  remedy : — There  being  no  covenant  to 
pay  the  rent,  the  lease  might  be  assigned  to  a  succession  of 
beggars.  There  being  no  clause  of  re-entry,  the  ground 
might  lie  unoccupied  without  any  or  not  sufficient  distress 
upon  it :  so  that  the  remainder-man  could  neither  have  his 
rent  nor  his  land.  There  is  no  counterpart;  an  unusual 
omission,  and  very  prejudicial. 

Therefore  the  lease  could  not  have  been  supported,  if  it 
had  been  executed  by  the  three  Dacres,  which  b  not  the  case. 
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Every  fraudalent,  unfair,  prejudicial  execution  of  such  a 
power,  in  respect  of  those  in  remainder,  is  void  at  law. 

If  the  lease  be  a  void  execution  of  the  power  against  all 
claiming  under  the  settlement,  it  cannot  be  made  good 
against  the  reversion  in  fee,  whereof  Sir  Robert  Atkyns 
the  father  was  seised,  either  by  virtue  of  the  livery,  or  by 
way  of  estoppel,  supposing  the  three  Dacres  to  have  exe- 
cuted ;  because  an  interest  would  have  passed  during  the 
life  of  Sir  Robert  Atkyns  the  father;  and  there  is  no 
estoppel  where  any  interest  p&sses ;  and  to  make  it  operate 
by  virtue  of  the  livery,  out  of  the  reversion  in  fee,  would 
be  contrary  to  the  whole  intent  of  the  deed  plainly  expressed. 
Which  brings  me  to  a  second  answer  given. 

2d  answer.  Suppose  this  pocket  undelivered  grant  of  the  2d  answer  to  the 
ideal  incorporeal  freehold  a  good  execution  of  the  power  ;  ^ntering?'  ***** 
they  have  argued  that  it  determined  with  the  estate  tail ; 
that  the  only  cause  of  the  grant  being  to  preserve  the  rever- 
sion during  the  estate  tail,  must  qualify  the  grant,  and 
amount  to  a  limitation ;  that  there  is  no  technical  form  of 
words  necessary  to  express  a  contingency,  upon  which  an 
estate  for  lives  may  sooner  determine. 

The  deed  might  have  said  expressly,  ^'  if  the  heirs  male 
of  Sir  Robert  Atkyns  the  son  continue  so  long;"  or,  ^Hhat 
the  lease  should  determine,  if,  during  the  lives,  the  estate 
tail  should  be  spent.*^  That  the  intent  of  the  deed,  plainly 
expressed,  is  tantamount. 

3d  answer.   Suppose  it  to  subsist  ;-*it  is  as  a  trust,  and  3d  answer  to  the 
devised  as  such,  to  attend  the  inheritance  of  the  lessor  of  the  eatoringr  ^^ 
plaintiff,  which  came  into  possession  the  9th  of  October 
1712:  his  title  and  right  of  entry  then  accrued. 

This  lease  was  one  of  his  muniments ;  a  mere  weapon  in 
his  hands;  and  it  would  be  going  a  great  way  to  say  ^^  Such 
a  form  should  take  from  an  adverse  possession  the  benefit 
of  the  statute." 

But  as  we  are  all  clear,  ^*  that  at  the  trial  a  surrender  of 
such  a  lease  might,  and  ought  to  be  presumed,  to  let  in  the 
Statute  of  Limitations,^  the  special  verdict  here  not  having 
found  such  surrender,  we  cannot  come  at  the  justice  of  the 
case  in  that  shape. 

It  is  unnecessary  to  go  into  this  point,  or  the  former;  and 
it  would  be  very  improper  unnecessarily  to  do  it. 

If  the  Dacres  had  no  estate  by  virtue  of  this  demise  upon 
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the  9th  of  October  1712,  then  this  ejectment  was  not 
brought  within  twenty  years  after  the  lessor's  title  accrued ; 
and  no  facts  are  found  to  excuse  him  within  any  of  the 
exceptions. 

Therefore  we  are  all  of  opinion  that  there  should 
he  judgment /or  the  defendanti. 

A  writ  of  error  was  brought  in  the  House  of  Lords,  and 
came  on  upon  Thursday  26th  January  1758.  The  counsel 
agreed,  and  were  allowed,  to  argue  the  last  point  for  the 
judgment  of  the  house;  first,  because  if  their  lordships 
should  be  of  the  same  opinion  with  the  Court  of  King^s 
Bench,  ^^  that  this  ejectment  was  barred  by  the  Statute  of 
Limitations,"  it  would  be  quite  unnecessary  to  go  into  the 
first  question. 

All  the  judges  were  ordered  to  attend ;  to  whom,  after 
the  argument  at  the  bar  was  over,  the  house  proposed  the 
following  question ;  otz.:— 

**  Whether  sufficient  appears  by  the  special  verdict  in  this 
cause  to  prevent  the  lessor  of  the  plaintiff,  by  force  of  the 
Statute  of  Limitations,  of  the  21st  of  King  James  the  First, 
from  recovering  in  this  ejectment?" 

Whereupon,  the  Lord  Chief  Justice  WiUeSj  having  con- 
ferred with  the  rest  of  the  judges,  delivered  their  unanimous 
answer :  '^  That  sufficient  does  appear  by  the  special  verdict 
in  this  cause  to  prevent  the  lessor  of  the  plaintiff,  by  force 
of  the  Statute  of  Limitations  of  the  21st  of  King  James  the 
First,  from  recovery  in  this  ejectment." 

Then  the  judgment  of  the  Court  of  King's  Bench 
was  affirmed^  with  £5  costs. 


The  doctrine  of  adverte  poueuiofh 
until  yety  lately,  constituted,  and  perhaps 
still  constitutes,  one  of  the  least  settled 
although  most  important  heads  of  English 
law.  The  difficulties  which  surrounded 
it  seem  to  have  had  an  origin  subsequent 
to  the  abolition  of  a  great  proportion  of  the 
ancient  tenures  by  St.  12,  Car.  S,  cap.  24. 
Before  that  eyent,  the  difference  seems  to 
have  been  well  understood  between  the 
sort  of  wrongful  holding  which  would 


reduce  the  interest  of  the  lawful  owner  to 
a  right  capable  of  being  barred  by  the 
statute  of  limitations,  and  substitute  the 
wrong-doer  for  him  meanwhile,  as  the 
representati?e  of  the  freehold  and  the 
person  responsible  to  the  lord  for  feudal 
dues  and  services,  and  that  species  of  un- 
warrantable possession  which  was  accom- 
panied by  no  such  consequences.  At  all 
events,  it  is  not  till  a  comparatively  mo- 
dern period  that  we  find  any  complaints 
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about  the  difficulty  of  tscertaiDing  what 
did  or  what  did  not  oontdtute  advene 
posuiiion.    At  last,  however,  this  diffi* 
culty  not  only  arose,  but  became  so  oon« 
siderable,  that  in  Taylor  dem.  Aikm$  t. 
Hordtt  so  long  the  leading  case  upon 
this  subject,  we  find  Lord  Mamjield  say- 
ing, that  '*  the  precise  definition  of  what 
constituted  a  dftMwtmn,  which  made  the 
disseisor  the  tenant  to  the  demandant's 
pnedpe,  though  the  right  owner's  entry 
was  not  taken  away,  was  once  well  known, 
but  is  not  now  to  be  found.    The  more 
we  read,  the  more  we  shall  be  confounded." 
The  view  taken  by  his  lordship  in  that 
case  is,  that  diueuin  at  the  common  law 
"  signified  some  mode  or  other  of  turning 
the  tenant  out  of  his  tenure,  and  uturping 
his  place  and  feudal  relation:"  an  act 
which  was  also  accompanied  by  this  con- 
sequence :  namely,  that,  if  the  disseisor 
died  seised,  the  descent  to  his  heir  gave 
Aim  the  right  of  possession,  and   tolled 
or  took  away  the  true  owner's  entry. 
Co.  Litt.  238  a,  LitL  426.   This  being  the 
state  of.  things  at  common  law,  the  oitize 
of  novel diaeitiH  was  invented ;  which  being 
found  a  beneficial  remedy,  but  being  appli- 
cable only  to  the  case  of  a  person  diueieed, 
a  fiction  grew  up  and  was  encouraged  by 
the  Courts  according  to  which  a  party 
wrongfully  out  of  possession,  although  not 
duteued^  properly  speaking,  of  the  free- 
hold, was  permitted  to  treat  the  wrong 
done  him  as  a  disseisin  for  the  sake  of 
entitling  himself  to  an  assize.      '*  In  a 
word,"  says  Lord  Manefield^  '*  fir  the  take 
of  the  remedy,  at  between  the  true  ovmer 
and  the  wrong^doer  to  punuh  the  wrong, 
and  at  between  the  true  owner  and  naked 
pottettor  to  try  the  Htle^  the  assize  was 
extended  to  almost  every  case  of  obitruo- 
tion  to  an  owner's  full  enjoyment  of  lands, 
tenements,    and    hereditaments."      This 
sort  of  supposed  disseisin  obtained  the 
name  of  ditteitin  at  elecHon,  for  the  pur, 
pose  of  distinguishing  it  from  the  other, 
or  actual  dtiMistn,  the  consequences  of 
which  were  widely  different. 

For,  after  an  aetual  ditteitin,  the  disseisee 
could  not  devise  or  dispose  of  the  lands, 
inasmuch  as  hu  interest  was,  by  the  dis- 
seisin, cut  down  to  a  right  of  entry  which 
the  policy  of  the  old  law  against  main- 
tenance would  not  allow  him  to  depart 


with ;  and  further,  if  a  descent  was  cast 
after  a  year,  he  lost  his  right  of  entry,  and 
was  put  to  bis  real  action  in  order  to  re- 
instate himself. 

When  St.  21  Jac.  l,cap.  16,  had  passed, 
his  condition  became  still  worse ;  for,  by 
that  act,  it  was  ordered  *'  that  no  person 
should  make  any  entry  into  any  lands, 
tenements,  or  hereditaments,  but  within 
twenty  years  next  after  his  or  their  right  or 
title  shall  Jktt  descend  or  accrue  to  the 
same,  except  infants,./^mef  cov^^i,  persons 
non  compotee  mentit,  imprisoned  or  beyond 
the  seas,  who  shall  have  ten  years  next 
after  his  and  their  full  age,  discoverture, 
oomeing  of  sound  mind,  enlargement  out 
of  prison,  or  comeing  into  this  realm  to 
make  their  entry  or  clsdm  in."  Previous 
to  this,  the  claimant  might  have  entered  at 
any  time,  provided  that  his  entry  was  not 
tolled.  BeMt  case,  4  Co.  11  b.  But 
this  statute,  in  twenty  years,  barred  the 
disseisee's  entry  in  the  same  way  that  a 
descent  cast  barred  it  at  the  common  law  ; 
and  the  right  owner  was,  after  that  time,  put 
to  his  real  action,  the  period  for  com- 
mencing which  had  been  before  limited  by 
St.  82,  H.  8,  c.  1.  and  was,  in  the  extreme 
ease — ^that,  namely,  of  a  writ  of  right  on 
the  demandant's  ancestor's  own  seisin — 
terminated  at  the  expiration  of  sixty  years 
from  the  time  when  the  right  first  accrued 
which  the  writ  was  sued  forth  to  re- 
cover. 

This  statute,  however,  it  is  apprehended, 
only  ran  against  the  true  owner  in  those 
cases  in  which  he  would,  at  common 
law,  have  been  put  out  of  his  tenancy 
and  reduced  to  his  right  of  entry ;  but 
not  to  cases  in  which  he  might  have 
elected  to  consider  himself  disseised,  al- 
though not  really  so,  for  the  purpose  of 
entitling  himself  to  maintain  an  assize ; 
and,  consequently,  whenever  the  question 
arose  whether  a  particular  claimant  was 
barred  by  having  been  twenty  years  out 
of  possession,  the  mode  of  solving  this 
question  was  by  considering  whether  he 
had  been  out  of  possession  under  such  cir- 
cumstances as  had  reduced  his  interest  to  a 
right  of  entry ;  for,  if  he  had,  then,  as  that 
right  of  entry  would  be  barred  by  St.  21 
Jac  I,  at  the  end  of  twenty  years,  the  pos- 
session during  the  intermediate  time  was 
adeerte  to  him.    Now,  in  order  to  deter- 
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mine  whether  the  claimant  had  been  out 
of  possession  under  circumstances  which 
would  turn  his  estate  to  a  right  of  entry, 
it  was  necessary  to  inquire  in  what  man- 
ner the  person  who  had  been  in  the  pos- 
session during  that  time  held.  See  Read' 
ing  Y.  RoystoUi  Sal.  423.  If  he  held 
in  a  character  incompatible  with  the 
idea  that  the  freehold  remained  vested 
in  the  claimant,  then,  as  the  case  would 
arrange  itself  under  some  one  of  the 
heads  dUteUuh  abatement^  diseontmuancef 
deforcement,  or  mtrtuion — all  of  which  ex- 
pressed at  common  law  different  modes 
of  substituting  a  freeholder  by  wrong  for 
one  by  right,  so  as  to  make  the  new 
comer  tenant  to  the  lord  and  to  a  stranger's 
pntcipe,  see  1  Roll.  659,  &c, ;  Co.  Litt. 
277,  it  followed  that  the  posseuion  in 
such  character  was  advene.  But  it  was 
otherwise  if  he  held  in  a  character  com- 
patible with  the  claimant's  title.  And, 
in  order  to  ascertain  in  what  character 
the  person  in  possession  held,  the  court 
would  look  at  his  conduct  while  in  pos- 
session. See  Doe  d.  Grubb  v.  Grubby 
lOB.  &C.  816;  Smartley.  William,  i 
Salk.  246  ;  WiUiami  v.  Thomas,  12  East 
141  ;  Doe  t.  PerMnt,  3  M.  &  S.  87 1  ;  HaU 
V.  Doe  d.  SwrUet,  5  B.  ^  A.  687  ;  Doe 
d.  Foster  ▼.  Scott^  4  B.  &  C.  706 ;  Doe  d. 
Humaim  t.  Pettet,  5  B.  &  A.  223 ;  and  it 
y.  Axbridge,  2  Ad.  &  Ell.  520. 

It  is  therefore  apprehended  that  at  the 
time  of  the  enactment  of  3  &  4  W.  4, 
c.  27,  the  question  whether  possession 
was  or  was  not  adverse  was  to  be  decided 
by  inquiry  whether  the  circumstances  of 
that  possession  were  sufficient  to  evince 
its  incompatibility  with  a  freehold  in  the 
claimant.  It  is  not  intended  to  carry  the 
discussion  of  this  part  of  the  subject  much 
further,  since  the  above  statute  has,  as 
will  be  shown,  rendered  the  doctrine  of 
adverse  possession  of  less  importance,  so 
iar  as  claims  of  title  founded  upon  twenty 
years'  enjoyment  are  concerned. 

A  title  may,  however,  even  now,  depend 
upon  a  fine,  and  five  years*  non-claim  prior 
to  that  act  and  to  Stat.  3  &  4  W.  4, 
c  74,  which  abolished  fines  and  recover- 
ies. For  instance,  supposing  an  ejectment 
to  be  brought  against  A.  for  lands  of  which 
he  had  been  in  possession  19  years,  and 
of  which  he  had  levied  a  fine  before  3  & 


4  W.  4,  c.  74.     In  such  a  case,  not  hav- 
ing been  in  possession  20  years,  he  could, 
of  course,  have  no  defence  under  Sl  3& 
4  W.  4,  cap.  27.     His  defence,  if  any, 
would  rest  upon  the  operation  of  the  fine. 
But,  in  order  that  the  fine  might  operate 
for  his  advantage,  it  would  be  easentiai 
that  there  should  have  been  an  adverse 
possession  at,  and  for  ^ye  year*  after, 
the  time  of  levying  it    Doe  v.  Perkins, 
3  M.  &  S.  271;  HaU  v.  Doe,  5  B.  &  A. 
687,««v.  1  PrestConv.224,310.  So  that 
the  question  of  adverse  possession  or  not 
may  still  become  material,  with  a  view  to 
determining  the  operation  of  a  fine.    Now, 
primdjkcie,  there  certainly  does  not  seem 
to  be  any  reason  why  the  adverse  posses- 
sion necessary  to  make  a  fine  with  pro- 
clamations operate  by  way  of  bar  should 
be  in  any  respect  different  from  the  ad- 
verse possession  necessary  (before  the  late 
act)  for  the  purpose  of  barring  a  right  of 
entry.    It  is  true  that  the  effed  of  the 
fine  was  more  extensive  than  that  of  the 
statute  of  Jac.  1  ;  since  the  one  barred 
the  true  owner's  right,  the  other  only  his 
remedy  by  way  of  entry.     But,  though 
their  operations  (where  they  did  operate) 
were  different,  I  cannot   help  thinking 
that  the  adverse  possession  necessary  to 
enable  either  to  operate  at  all  must  have 
been  the  same ;  for  in  both  cases  it  seems 
to  have  been  necessary  that  the  claim- 
ant's estate  should  have  been  devested, 
before  either  the  twenty  years  or  the  five 
years  would  begin  to  run.  It  would,  there- 
fore, have  been  submitted  pretty  confi- 
dently, that  the  same  species  of  adverse 
possession  would  have  sufficed  for  both 
purposes,  were  it  not  for  Doe  d.  Parher  v. 
Gregory,  2  Ad.  &  Ell.  14,  where  the  con- 
trary seems  to  have  been  the  opinion  of 
the   Court  of  Queen's  Bench.     In  that 
case,  Thomas  Rogers,  being  seised  in  fee, 
devised  to  his  son  Thomas  for  life,  re. 
mainder  to  William  in  tail  male,  remain, 
der  to   his  own  right  heirs.     After  bis 
death,  Thomas,  the  first  tenant  for  life, 
(having  a  power  to  jointure  in  that  manner,) 
settled  the  lands  upon  his  wife  for  life 
and  died.     His  wife  survived  him,  and 
married  a  person  of  the  name  of  Vale,  who, 
along  with  her,  levied  a  fine  of  them. 
She  died,  and  20  years  elapsed ;  after 
which  (Vale  having  died  in  1632,  and 
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WiHiain's  iasae  baviDg  ftdled)  the  heir  of 
Thomas  Rogers,  the  devisor,  brought  an 
^ectment.  The  Court  held  that  he  was 
barred,  saying,  that  *'in  Doe  d.  Burrell  y. 
Perimu,  8  M.  &  S.  271,  (which,  by  the 
bye,  has  been  much  questioned  ;  see  note, 
1  Wms.  Saund.  319  d ;  also  Watk.  Cony, 
by  Morley  &  Coote,  p.  26.)  the  Court  was 
of  opinion,  that  a  fine  levied  by  a  person 
who  was  in  possession  under  the  same 
circumstances  as  the  defendant*  here 
operated  nothing,  because  he  came  in  by 
title,  and  had  no  freehold  by  disseisin  ;  and 
it  was  argued  that  the  defendant  here  was 
also  to  be  considered  as  having  entered 
rightfully,  and  committed  no  disseisin.  We 
are,  however,  of  opinion,  that,  though  thii 
may  be  so  for  the  purpose  of  avoiding  a 
Jlne^  it  cannot  prevent  the  defendants  pos' 
session  from  being  wrongful  from  the  very 
hour  u^en  his  interest  expired  by  his  wifes 
death.  It  is  clear  that  he  might  have 
been  turned  out  by  an  ^ectment  We 
think,  therefore^  that  his  conttMiing  the 
same  possession  for  twenty  years  entitles  him 
to  the  protection  of  the  statute  of  Uxmtatiom, 
and  that  this  action  has  been  brought  too 
late," 

It  would  perhaps  be  difficult  to  support 
the  above  distinction  upon  principle,  since, 
on  the  one  hand,  it  was  well  settled  that 
a  fine  with  proclamations  would  operate 
as  a  bar  if  levied  by  a  person  having  ac- 
quired a  tortious  freehold ;  and,  on  the 
other  hand,  it  is  impossible  to  conceive 
how  the  statute  of  limitations  could  have 
begun  to  run  until  such  a  freehold  had 
been  acquired  by  some  person,  since,  as 
that  statute  only  forbade  the  assertion  of 
a  right  of  entry  after  the  lapse  of  twenty 
years,  it  never  could  begin  to  run  against 
any  person  who  had  not  previously  been 
put  to  his  right  of  entry,  which  could  not 
be  the  case  until  some  one  had  acquired  an 
adverse  freehold,  inasmuch  as  the  person 
in  actual  enjoyment  must  have  been  in  of 
an  estate  either  consistent  or  inconsistent 
with  that  of  the  true  owner  :  now,  if  it 
were  consistent,  the  possession  of  the  oc- 
cupier would  be  Att  possession,  and  he 
would  not  be  put  to  his  right  of  entry, 
nor  could. the  statute  begin  to  run  against 
bim  ;  \£  inconsistent,  then  it  must  have  been 


*  ^,*  Imt  ihould  be,  *'  Yale  the  hutbuid." 


a  tortious  freehold,  since  a  wrong-doer 
could  not  possibly  have  acquired  a  less 
estate  ;  and,  in  that  case,  a  fine  with  pro- 
clamations duly  levied  would  have  ope- 
rated. It  may  be  said,  that  Doe  v.  Grc 
gory  is  itself  an  instance  of  a  case  in 
which  the  Statute  21  Jac.  1  ran,  although 
St.  4  H.  7,  c.  24,  (of  Fines,)  would  not 
have  done  so.  But,  with  submission,  it 
may  be  suggested,  that  though  the  fine  in 
Doer,  Gregory  was  manifestly  inoperative, 
yet  it  might  be  open  to  some  doubt  whe- 
ther the  St.  of  2 1  Jac.  1  ought  to  have  been 
held  a  bar,  since  Vale,  having  come  in 
rightfully  upon  his  marriage,  was,  on  his 
wife's  death,  in  the  situation  of  a  person  who 
had  come  in  by  right  and  held  over  with- 
out right,  which  is  the  very  definition  of  a 
tenant  by  sufferance.  See  Com.  Di.Estate  1 
Co.  Litt 57  h,ubi  "tenant  pur  terme  d*auter 
vie  continueth  in  possession  after  the  de^ 
cease  of  ce'  que  vie,  the  lessor  cannot  have 
an  action  of  trespass  before  entry."  It  is 
true  that,  as  the  Court  remarked  in  Doe  y. 
Gregory,  Vale  might  have  been  immedi- 
ately turned  out  by  an  ejectment :  but  that 
might  be,  not  because  his  possession 
was  adverse,  but  because  a  tenancy  at 
sufferance  would  constitute  no  defence 
in  that  action.  In  the  place  above  advert- 
ed to,  Lord  Coke  proceeds — **  Now  that 
a  writ  of  entry  ad  terminum  qui  prateriil 
lyeth  against  such  a  tenant  as  holdeth 
over,  is  rather  by  admission  of  the  de- 
mandant, than  for  any  estate  of  freehold 
that  is  in  him,  for  in  judgment  of  law  he 
hath  but  a  bare  possession."  And  Lord 
Hale  adds  in  a  note — **  Tenant  ft>r  years 
surrenders  and  still  continues  possession  ; 
he  is  tenant  at  sufferance  or  disseuor  at  cle&> 
tion."  Now  it  .is  apprehended  that  the 
possession  of  a  tenant  by  sufferance  never 
could  be  adverse,  and  that,  indeed,  it  was 
for  the  very  purpose  of  preventing  the  true 
owner's  entry  from  being  taken  away,  that 
the  law  originally  raised  such  tenancies. 
See  Co.  Litt  57  b,  1  Roll.  659,  and  the 
note  by  Messrs.  Morley  and  Coote,  Watk. 
on  Conv^  6th  ed.  p.  24,  where  this  subject 
is  very  ably  handled.  It  is  not,  however, 
necessary  to  impugn  the  decision  in  Doe  v. 
Gregory,  since  Lord  Coke's  Commentary 
proceeds,  M  eupra, — **  There  is  a  diversity 
between  particular  estates  created  by  the 
tenant,  and  particular  estates  created  by 
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act  in  law ;  B0,  if  a  guardian  afbr  the  fall 
age  of  heire  continueth  in  poasessiony  he 
b  no  tenant'  at  snfferance,  bat  an  abator 
against  whom  an  aatize  of  mort  d'ancettor 
doth  lye,  et  dc  de  snmlibut ; "  and  Lord 
Hale  addsf — "  If  guardian  in  such  ease 
die  seised,  the  entry  of  the  heir  tolls.**  So 
that,  on  this  distinction,  it  may  be  argued, 
that  the  wife's  estate,  in  Doe  ▼•  Gregory, 
having  been  cast  upon  the  husband  Vale 
by  act  of  law,  his  continuance  in  posses- 
sion was  not  as  tenant  at  sufferance,  but 
as  an  intruder  against  the  remainder-man, 
in  which  case  he  would  have  acquired  a 
tortious  freeholdy  and  the  Statute  21  Jac.  1 
would  clearly  run.  But,  with  submissiott, 
so  would  the  statute  of  non-claim  hare 
run  too,  had  the  fine  been  one  capable  of 
operating.  It,  however^  was  not  so,  but 
at  the  time  when  it  was  levied,  namely,' 
during  the  wife's  life,  was,  beyond  dispute, 
void.  So  that  the  arguments  above 
hazarded  are  directed,  not  against  the  de- 
cbion  in  Doe  v.  Gregory,  but  against  the 
dietufHf  which  was  not  essential  to  the  de> 
dsion  of  the  case,  that  a  possession  might 
be  adverse  within  21  Jac.  1,  and  yet  not 
adverse  for  the  purpose  of  the  statute  of 
non<«]aim. 

The  above  remarks  are  hazarded  with 
much  diffidence,  as  well  on  account  of  the 
high  authority  of  the  dictum  in  Doe  ▼• 
Gregory,  as  also  because  an  opinion  cer« 
tainly  has  been  entertained  by  persons  of 
learning  that  there  might  be  a  possession 
adverse  under  81  Jac.  1,  yet  not  amount- 
ing to  the  seisin  of  a  freehold  by  wrong. 
This  opinion  receives  countenance  too 
from  part  of  the  elaborate  judgment  of 
Lord  Mansfield  in  Taylor  v.  Horde.  But 
I  confess,  it  seems  to  me  impossible  to  un- 
derstand  how  the  possession  of  land  could 
be  otherwise  than  either  contiiteni  with 
the  rightful  claimant's  freehold^ n  which 
case  it  could  not  be  adverse  to  it,— or  meon- 
mtent  with  it,  in  which  case  it  must  have 
become  so  by  reason  of  the  acquisition  of 
a  tortious  fee,  since  no  wrong-doer  could 
acqiure  a  less  estate,  inasmuch  as,  to  use 
the  ezpressiOM  of  Lord  Hobart,  Hob.  823, 
"  Wrong  is  unlimited,  and  ravens  all  that 
can  be  gotten." 

These  observations  on  the  old  doctrine  of 
advene  potteukm  seem  best  ooncluded  L/ 
the  remaric,  that  should  a  question  be 


ever  again  raised  as  to  the  spedes  of  pot* 
session  necessary  for  the  purpose  of  ren* 
dering  a  fine  with  proclamations  operative, 
such  question  will  be  more  easily  answer- 
ed after  consulting  Daviet  v.  Lowndes, 
5  Bingh.  N.  G.  178,  where  the  doctrine 
is  thus  stated  to  the  grand  assize  by  the 
Lord  G.  J.  of  the  Common  Pleas  ^— 

"  I  was  about  to  tell  you,"  sMd  his 
Lordship,  **  what  the  condition  of  a  party 
who  levies  a  fine  should  be,  in  order  to 
give  it  effect  or  validity.  Your  tenant 
can  never  levy  a  fine  so  as  to  injure  you 
the  landlord  ;  and,  if  a  party  receives  poa- 
session  of  an  estate  from  another  for  a 
term  of  years,  a  fine  levied  by  such  a  per- 
son would  be  merely  void.  A  fine  levied 
by  a  stranger  to  the  estate,  who  had  no- 
thing to  do  with  it,  would  be  merely  void. 
It  would  be  a  singular  thing  if  any  body 
of  laws  would  allow  such  a  proceeding  as 
that  two  persons,  by  eolhision  between 
themselves,  mig^t  go  through  a  process  in 
a  court  of  justice  which  would  deprive  the 
possessor  of  his  right  to  the  estate.  It  is 
necessary,  therefore,  in  order  that  a  fiae 
may  have  its  validity,  that  the  person  who 
levies  the  fine  should  have  a  freehold 
estate,  either  by  right  or  by  wrong.  If 
he  has  turned  out  a  lawful  possessor  of  it, 
if  he  has  committed  a  disseisin,  he  has 
what  is  called  a  wrongful  freehold  ;  and 
if  the  party  entitled  has  not  claimed  vrithin 
five  years  after  the  fii^e  has  been  levied, 
that  would  be  a  bar  to  him.  Or  if  a  per- 
son has  been  in  by  right  adversely  to  the 
rest  of  the  world,  and  asserting  the  domi- 
nion to  be  his  own,  and  levies  a  fine ;  after 
the  proclamations  have  been  made  and 
five  years  have  expired,  any  dormant  or 
latent  claim  would  be  equally  barred  :  and, 
therefore,  the  question  for  you  to  deter- 
mine will  be,  whether  Mr.  Seiby,  at  ike 
time  when  the  fine  wom  levied  in  Trinity 
T\!rm  1 784,  was  in  poueuion  of  ihie  eHate 
to  whidi  the  fine  relates,  having  entered  i^wn 
it,  and  ckdminy  it  or  exerdang  the  right 
to  it  as  his  own.  Jf  he  was  so,  he  had  sack 
an  estate  as  would  make  the  fine  levied  by 
him  a  fine  available  at  law.*' 

We  now  come  to  Stat  3  &  4  W.  4, 

cap.  27,  entitled,  An  Act  for  the  lAadta^ 

Hon  of  Actions  and  Suits  relaiiny  to  real 

property,  and  for  simplifying  the  remedies 

for  trying  the  righti  therito.    **  The  aeeond 
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«od  third  sectiotit  of  this  act,"  to  use  the 
language  of  the  Court  iu  the  principal  case, 
"have  done  away  with  the  doctrine  of 
non«advenie  poueMion,  and,  except  in 
casea  falling  within  the  fifteenth  section 
of  the  act,  the  question  is,  whether  twenty 
years  have  eiapsed  since  the  right  aecrned." 

The  sections  in  question  are  as  follows : 
Sec  2.  "  And  be  it  further  enacted,  That 
after  the  dlst  day  of  December  18S3^  no 
person  shall  make  an  entry  or  distress,  or 
bring  an  action  to  recover  any  land  or 
rent,  but  within  twenty  years  next  afier 
the  Hme  at  which  the  right  to  make  such 
entry  or  distress,  or  to  briny  such  action, 
shall  have  first  accmed  to  some  person 
through  whom  he  claijns ;  or,  if  such  right 
shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within 
twenty  years  next  (tfter  the  tvau  at  which 
the  right  to  make  eueh  entry  or  distress^ 
or  to  bring  such  action,  shall  have  first 
accrued  to  the  person  making  or  bringing 
the  same*" 

The  time  of  limitation  having  been  thus 
directed  to  run  from  the  time  at  which  the 
right  first  accrued^  the  mode  in  which  that 
time  is  to  be  aseertained  is  pointed  out 
by  the  third  section,  which  enacts, — 
*'  That  in  the  construction  of  this  act, 
the  right  to  make  an  entry  or  distress,  or 
bring  an  action  to  recover  any  land  or 
rent,  shall  be  deemed  to  have  first  accrued 
at  such  time  as  hereinafter  is  mentioned ; 
(that  is  to  say,)  when  the  person  claiming 
such  land  or  rent,  or  some  person  through 
whom  he  claims,  shall,  in  respect  of  the 
estate  or  interest  claimed,  have  been  in  pos- 
session or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  and  shall 
while  entitled  thereto  have  been  dispos- 
sessed, or  havediscontinoed  such  possession 
or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such 
dispossession,  or  discontinuance  of  posses* 
nouy  or  at  the  last  time  at  which  any  such 
profits  or  rent  were  or  wae  so  received; 
and  when  the  person  claiming  such  land 
or  rent  shall  claim  the  estate  or  interest 
of  some  deceased  person  who  shall  hare 
continued  in  such  possession  or  receipt, 
in  respect  of  the  same  estate  or  interest 
until  the  time  of  his  death,  and  shall  have 
been  the  last  person  entitled  to  such  estate 
or  interest,  who  shall  haye  been  in  such 


possesrion  or  receipt,  then  such  right  shall 
be  deemed  to  have  first  accrued  at  the 
time  of  such  death ;  and  when  the  person 
claiming  such  land  or  rent  shall  claim  in 
respect  of  an  estate  or  interest  in  posses* 
sion  granted,  appointed,  or  otherwise  as- 
sured by  any  instrument  (other  than  a 
will)  to  him,  or  some  person  through 
whom  he  claims,  by  a  person  being  in 
respect  of  the  same  estate  or  interest, 
in  the  possession  or  receipt  of  the  profits 
of  the  land,  or  in  the  receipt  of  the  rent, 
and  no  person  entitled  under  such  instru- 
ment shall  have  been  in  such  possession 
or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which 
the  person  claiming  as  aforesaid,  or  the 
person  through  whom  he  claims,  became 
entitled  to  such  possession  or  receipt  by 
tfirtue  of  such  instrument ;  and  when  the 
estate  or  interest  claimed  shall  have  been 
an  estate  or  interest  in  reversion  or  re- 
mainder, or  other  future  estate  or  interest, 
and  no  person  shall  have  obtained  the  pos- 
session or  receipt  of  the  profits  of  such  land 
or  the  receipt  of  such  rent,  in  respect  of 
such  estate  or  interest,  then  such  right  shall 
be  deemed  to  have  first  accrued  at  the  time 
at  which  such  estate  or  interest  became  an 
estate  or  interest  in  possession  ;  and  when 
the  person  clauming  such  land  or  rent,  or 
the  person  through  whom  he  claims,  shall 
have  become  entiUed  by  reason  of  any 
forfeiture  or  breach  of  condition,  then  such 
right  shall  be  deemed  to  have  first  accmed 
when  such  forfeiture  was  incurred,  or  such 
condition  was  broken.** 

Now,  with  regard  to  this  third  section 
I  will  here  remark,  that,  according  to  the 
doctrine  of  the  Court  of  Common  Pleas, 
in  the  late  case  of  James  t.  Salter,  it  is 
not  intended  to  comprise  all  cases  falling 
within  the  operation  of  the  second,  but  only 
to  give  examples  of  the  modus  operandi  of 
the  second  section  upon  certain  cases. 
This  ^doctrine  of  the  Court  of  Common 
Pleas  is  contrary  to  the  impression  which 
had  been  entertained  upon  the  subject  by 
Sir  Edward  Sngden.  The  case  of  James 
T.  Salter  will,  howeyer,  be  discussed  aft 
greater  length  towards  the  conclusion  of 
the  note.  Perhaps  it  may  turn  out  that, 
practically  speaking,  there  is  no  great 
difference  between  the  construction  adopt- 
ed by  the  Court  and  that  suggested  by  Sn 
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£.  S.,  Bioce  the  opinion  of  the  latter  seems 
to  be,  that  every  case  is  included  within 
the  terms  of  the  third  section ;  of  the 
former,  that,  though  some  cases  are  not 
specifically  included  within  the  terms  of 
the  third  section,  still,  that  the  application 
of  the  second  section  to  them  is  to  be  re- 
gulated by  a  regard  and  in  analogy  to  the 
instances  given  in  the  third  section. 

The  general  enactment  of  the  second 
section  being  as  above,  the  reader  will 
observe  that,  with  some  exceptions  which 
shall  be  hereafter  noticed,  and  except  in 
cases  provided  for  by  the  fifteenth  and 
thirty-eighth  sections,  it  is  retrospective. 
The  fifteenth  section  enacts,  *'  That  when 
no  such  acknowledgment  as  aforesaid  (the 
nature  of  this  acknowledgment  w^ill  be 
presently  stated)  shall  have  been  given 
before  the  passing  of  this  act,  and  the  pos- 
session or  receipt  of  the  profits  of  the 
land,  or  the  receipt  of  the  rent,  shall  not  at 
Ike  time  ofthepauing  of  this  act  have  been 
advene  to  the  right  or  title  of  the  per- 
son claiming  to  be  entitled  thereto,  then 
such  person,  or  the  person  claiming 
through  him,  may,  notwithstanding  the 
period  of  twenty  years  herein -before 
limited  shall  have  expired,  make  an  entry 
or  distress  or  bring  an  action  to  recover 
such  land  or  interest  at  any  time  u^^Atit 
five  yean  next  after  the  passing  of  this  act" 

The  thirty- eighth  secUon  enacts,  '*  That 
when,  on  the  said  1st  day  of  June,  1835, 
any  person  whose  right  of  entry  to  any 
land  shall  have  been  taken  away  by  any 
descent  cast,  discontinuance,  or  war- 
ranty, might  maintain  any  such  writ  or 
action  as  aforesaid  (referring  to  the  abo- 
lished actions)  in  respect  of  such  land,  such 
writ  or  acdon  may  be  brought  after  the 
said  J  St  day  of  June,  1835,  but  only 
within  the  period  during  which,  by  virtue 
of  the  provisions  of  this  act,  an  entry 
might  have  been  made  upon  the  same 
land  by  the  person  bringing  such  writ  or 
action  if  his  right  of  entry  had  not  been 
so  taken  away." 

On  the  construction  of  the  fifteenth 
section,  which  has  however  now,  in  con- 
sequence of  the  lapse  of  the  five  years, 
become  of  comparatively  slight  import- 
ance, the  reader  may  consult  Doe  d.  Jonee 
V.  WiUiams,  5  Ad.  &  £11.  291  ;  Doed. 
Burgeu  v.  Thonipson,  5  Ad.  &  £11. 532. 


£zcept  where  this  section  or  some  one 
of  the  other  exceptions  hereinafter  men- 
tioned applies,  the  second  section  is 
decided  by  the  principal  case  to  be,  and 
is,  indeed,  clearly  in  its  terms  reinh 
epective:  so  that,  supposing  A.  to  have 
gone  out  of  possession  twenty  years  ago, 
and  his  title  not  to  have  been  since  ac- 
knowledged, he  would  be  barred  though 
great  part  of  that  twenty  years  elapsed 
previous  to  the  passing  of  the  statute, 
and  though  the  possession  of  the  party  m 
enjoyment  might  not  have  been  adverse 
to  him  previous  to  the  passing  of  the  act. 
It  was  attempted  in  one  case  to  stretch 
this  retrospective  operation  further  than 
either  reason  or  convenience  would  have 
warranted.  In  Doe  d.  Thompeon  v.  Thomp- 
eon,  6  Ad.  &  £11.  721,  it  appeared  that 
James  Thompson,  in  1807,  became  tenants 
at-will  to  W.  T.  who  was  seised  in  fee; 
that  he  remained  in  possession  till  1891, 
(previous  to  the  passing  of  3  &  4  W.  4. 
c.  27.)  when  he  died,  and  his  widow  had 
ever  since  continued  in  possession.  Tlie 
action  was  brought  by  the  heir-at-law  of 
James  Thompson,  who  contended  that,  by 
the  retrospective  operation  of  the  statute 
and  the  possession  of  James  for  twenty 
years,  a  title  had  accrued  to  himself.  The 
(^ourt,  however,  held  otherwise.  **  The 
act,"  said  LittUdaU,  J^  ^  in  the  clauses 
referred  to  must  contemplate  cases  where 
the  possession  has  continued  s  otherwise 
a  party  might  go  back  to  an  unlimited 
period  of  time  for  the  possession  on 
which  his  claim  was  to  be  founded.*— 
"  The  case,"  said  Patteson,  J.,  ''  would 
have  been  quite  different  if  the  tenant-a^> 
will  had  continued  in  possession.  But 
here,  after  the  possession  has  been  long 
determined,  it  is  contended  that  a  fee- 
simple  arises  by  the  passing  of  the  act: 
that  cannot  be." 

Having  said  thus  much  as  to  the  general 
effect  of  the  second  and  third  sections  of 
the  act,  the  former  of  which  establishes 
the  limitation  of  twenty  years  from  the 
aecrual  of  the  right,  while  the  latter 
points  out  ft-om  what  time  the  right  shall 
be  said  to  accrue  in  the  several  classes  of 
cases  there  provided  for,  let  us  proceed 
to  consider  the  efiect  of  the  statute  on 
persons  occupying  certain  particular  cha- 
racters,— those>  namely,  of  heirHU-laWt 
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detiiee,  e^ectUor  or  adniinittratory  revere 
sioner  or  remamdeP'nMn,  issue  in  taU,  land- 
lord or  tenant,  mortgagor  or  morlgageCt 
trustee  or  cestu^  que  trust. 

With  regard  to  the  heir^i-law,  it  is 
clear  that  (supposing  his  ancestor  to  have 
died  in  possession  of  the  land  or  profits) 
he  will  be  barred  if  he  allow  twenty  years 
to  pass  without  acknowledgment;  the 
words  of  the  third  section  being — '*  When 
the  person  claiming  such  land  or  rent 
shall  claim  the  estate  or  interest  of  some 
deceased  person  who  shall  have  continued 
In  such  possession  or  receipt  in  respect  of 
the  same  estate  and  interest  until  the  time 
of  his  death,  and  shall  have  been  the  last 
person  entitled  to  such  estate  or  interest 
who  shall  have  been  in  such  possession  or 
receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such 
d^ath." 

Formerly,  indeed,  if  a  younger  brother 
had  entered  generally  on  the  death  of  the 
ancestor,  his  entry  was  in  law  that  of  his 
elder  brother;  Co.  Litt.  242  a.  Gilb.  Ten. 
28 ;  and  so,  if  one  coparcener  had  entered 
generally,  it  would  have  preserved  the 
right  of  the  other.  Co.  Litt  243  b. 
373  b.  This  doctrine  is,  however,  now 
abolished  by  sections  12  and  13,  the 
operation  of  the  former  of  which  seems  to 
be  retrospective  of  the  latter  prospective 
only,  and  which  enact — 

(&<?•  12.)—'*  That  when  any  one  or 
more  of  several  persons  entitled  to  any 
land  or  rent  as  coparceners,  joint  te- 
nants, or  tenants  in  common,  shalJ  have 
been  in  possession  or  receipt  of  the 
entirety,  or  more  than  his  or  their  undi- 
vided share  or  shares  of  such  land  or  of 
the  profits  thereof,  or  of  such  rent,  for  his 
or  their  own  benefit,  or  the  benefit  of  any 
person  or  persons  other  than  the  person 
or  persons  entitled  to  the  other  share  or 
shares  of  the  same  land  or  rent,  such  pos- 
session or  receipt  shall  not  be  deemed  to 
have  been  the  possession  or  receipt  of  or 
by  such  last-mentioned  person  or  persons 
or  any  of  them." 

{Sec.  13.) — f'That  when  a  younger 
brother  or  other  relation  of  the  person 
entitled  as  heir  to  the  possession  or  receipt 
of  the  profits  of  any  land,  or  to  the  receipt 
of  any  rent,  shall  enter  into  the  possession 
or  receipt  thereof,  such  possession  or  re- 
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ceipt  shall  not  be  deemed  to  be  the  pos- 
session or  receipt  of  or  by  the  person 
entitled  as  heir." 

As  to  the  case  in  which  the  ancestor 
died  out  of  possession,  and  after  the  twenty 
years  had  begun  to  run  agiunst  him,  in 
that  case  the  heir  only  has  as  long  as  the 
ancestor  would  have  had,  had  he  continued 
to  live  ;  that  case  being  provided  for  by 
the  third  section  as  follows  :— 

'*  When  the  person  claiming  such  land 
or  rent,  or  some  person  through  whom  he 
claims,  shall,  in  respect  of  the  estate  or 
interest  claimed,  have  been  in  possession 
or  receipt  of  the  profits  of  such  land  or  the 
receipt  of  such  rent,  and  shall  while  entitled 
thereto  have  been  dispossessed  or  have  dis' 
continued  such  possession  or  receipt,  then 
such  right  shall  be  deemed  to  have  first 
accrued  at  the  Hme  of  such  dispossession  or 
discontinuance  of  possession,  or  at  the  last 
time  at  which  any  such  profits  or  rent  were 
or  was  so  received^* 

Devisee. 
In  the  case  of  a  devisee  in  fee  (who 
is  a  h{ere8  foetus)  the  right  depends  oo 
the  same  words  as  that  of  the  heir  and 
accrues  at  the  same  period,  unless  indeed 
ia  the  possible  case  which  will  be  here- 
after adverted  to.  With  regard  to  the 
devisee  of  a  particular  estate,  his  right 
also  accrues  at  the  period  of  the  testator's 
death,  since  no  person  had  any  right  to 
such  estate  before.  See  James  v.  Salter, 
3  Bing.  N.  C.  545  ;  a  decision  which  will 
be  found  set  forth  and  commented  on  at 
the  conclusion  of  the  note. 

Executor  and  Administrator. 

The  case  of  an  administrator  is  ex 
pressly  provided  for  by  section  6,  which 
directs  that  he  shall  claim  as  if  there  had 
been  no  interval  between  the  death  and 
the  grant  of  administration.  The  executor 
obviously  falls  within  the  same  tv\^  as  the 
devisee  in  fee. 

Remainder^man  and  Reversioner. 

The  position  of  a  remainder'man  or 
reversioner  is  a  good  deal  altered  by  the 
operation  of  the  statute.  Previous  to  the 
act,  it  will  be  recollected  that  a  person 
entitled  to  a  vested  remainder  or  a  rever« 
sion  had  always  twenty  years  after  the 
arrival  of  the  time  at  which  his  estate 
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would,  in  the  regular  course  of  thingi, 
have  come  into  possessioo  ;  and  such  right 
appears  still  to  be  allotted  to  him  by  that 
part  of  the  3rd  section  which  enacts, 
**  That  when  the  estate  or  interest  claimed 
shall  haTc  been  an  estate  or  interest  in 
reversion  or  remainder^  or  other  future 
estate  or  interest,  and  no  person  shall  have 
obtained  the  possession  or  receipt  of  the 
profits  of  such  land,  or  the  receipt  of  such 
rent  in  respect  of  such  estate  or  interest, 
then  such  right  shall  be  deemed  to  hare 
first  accrued  at  the  time  when  such  estate 
or  interest  became  an  estate  or  interest  in 
possession." 

But  further ;  before  the  passing  of  the 
act,  a  reversioner  entitled  to  enter  by 
reason  of  forfeiture  had  his  option  either 
to  enforce  the  forfeiture  or  waive  it— and, 
if  he  waived  it,  still  retuned  his  right  of 
entering  within  twenty  years  after  the 
arrival  of  the  time  at  which  his  estate  was 
limited  to  take  effect  in  possession.  Now 
the  3rd  section  of  3  &  4  W.  4,  c.  87, 
contains  the  following  clause : — 

"  And  when  the  person  claiming  such 
land  or  rent,  or  the  person  through  whom 
he  claims,  shall  have  become  entitled  by 
reason  of  any  forfeiture  or  breach  of  con- 
dition, then  such  right  shall  be  deemed  to 
hdire  Jint  accrued  when  such  forfeiture  was 
incurred  or  such  condition  was  broken." 

The  effect  of  this,  it  was  apprehended, 
might  possibly  be  to  oblige  the  reversioner 
to  take  advantage  of  a  forfeiture  on  pain 
of  losing  his  right  of  entry ;  and  to  pre- 
vent such  a  construction,  it  vias  enacted 
by  section  4 — 

**  That  when  any  right  to  make  an 
entry  or  distress  or  to  bring  an  action 
to  recover  any  land  or  rent  by  reason 
of  any  forfeiture  or  breach  of  condition 
shall  have  first  accrued  in  respect  of  any 
estate  or  interest  in  reversion  or  re- 
mainder, and  the  land  or  rent  shall  not 
have  been  recovered  by  virtue  of  such 
right,  the  right  to  make  an  entry  or  dis- 
tress or  bring  an  action  to  recover  such 
land  or  rent  shall  be  deemed  to  have  first 
accrued  in  respect  of  such  estate  or  in- 
terest at  the  time  when  the  same  shall 
have  become  an  estate  or  interest  in  pos- 
session, as  if  no  such  forfeiture  or  breach 
of  condition  had  happened." 

The  object  of  this  section  is  to  prevent 


the  party  entitled  to  an  estate  in  remainder 
or  reversion  from  being  barred  by  his  own 
clemency  in  not  taking  advantage  of  a 
forfeiture,  or  by  his  ignorance  of  its  oceor- 
rence,  and  to  secure,  to  the  person  who 
right  has,  the  option  of  considering  him- 
self put  to  his  right  of  entry  or  not  as 
he  may  think  proper. 

The  fifth  section  enact^-^**  That  a  right 
to  make  an  entry  or  distress  or  to  brinf^ 
an  action  to  recover  any  land  or  rent  shall 
be  deemed  to  have  first  accrued,  in  respect 
of  an  estate  or  interest  in  reversion,  at  the 
time  at  which  the  same  shall  have  become 
an  estate  or  interest  in  possession  by  the 
determination  of  any  estate  or  estates  io 
respect  of  which  such  land  shall  have  been 
held,  or  the  profits  thereof  or  such  rent 
shall  have  been  received,  notwithstanding 
the  person  claiming  such  land,  or  some 
person  through  whom  he  claims,  shall,  st 
any  time  previously  to  the  creation  of  the 
estate  or  estates  which  shall  hcnre  deter- 
mined, ha%'e  been  in  possession  or  receipt 
of  the  profits  of  such  land,  or  in  receipt  of 
such  rent." 

The  object  of  the  fifth  section  seems  to 
be  to  prevent  any  doubt  that  might  have 
arisen  upon  the  question,  whether  a  per- 
son being  in  possession  of  an  estate,  and 
then  going  out  of  possession  to  make 
room  for  somebody  entitled  to  a  sub- 
interest,  could  be  barred  of  the  remaioder 
of  his  interest  by  that  person's  possession? 
For  instance :  suppose  A.  to  be  in  pos- 
session of  an  estate  subject  to  a  power  of 
leasing  vested  in  B.  B.  exerdses  the 
right  by  making  a  lease  for  twenty  yeait. 
Now  in  this  case  the  fifth  section  declares 
that  the  possession  of  the  lessee  for  twenty 
years  shall  not  prevent  A.'s  regress  at 
their  termination,  but  that  A.'s  right 
shall  be  considered  to  have  accrued  anew 
at  the  end  of  the  twenty  years,  and  the 
consequent  determination  of  the  lessee's 
estate. 

It  must,  however,  be  recollected,  that 
the  fifth  section  applies  only  to  cases 
where  the  owner  of  the  estate  Is  dispos- 
sessed by  some  one  rightfulfy  claiming  a 
particular  interest,  as,  in  the  instance 
above  put,  by  one  claiming  under  a  power ; 
the  twentieth  section  escpressly  providing, 
that  where  a  person  having  a  particular 
estate  is  dispossessed  by  wrong,  the  lapse 
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of  twenty  yean  ahall  bar  not  only  that 
estate,  but  also  any  aubaequent  one  exist- 
ing in  the  same  person  :  unless,  indeed, 
it  be  revested  by  the  entry — not  of  the 
person  dispossessed  or  his  representatives* 
but  of  some  one  entitled  to  an  interme- 
diate estate,  which  being  previous  to  the 
estate  in  reversion  or  remainder  of  the 
person  dispossessed, could  not  vest  without 
causing  the  other  to  revest. 
The  twentieth  section  is  as  follows : — 
*'  That  when  the  right  of  any  person  to 
make  an  entry  or  distress  or  bring  an 
action  to  recover  any  land  or  rent  to  which 
he  may  have  been  entitled  for  an  estate 
or  interest  in  possession  shall  have  been 
barred  by  the  determination  of  the  period 
herein-before  limited,  which  shall  be  ap- 
plicable in  such  case,  and  such  person 
shall^  at  any  time  during  the  said  period, 
have  been  entitled  to  any  other  estate, 
interest,  right,  or  possibility,  in  reversion, 
remainder,  or  otherwise,  in  or  to  the  same 
land  or  rent,  no  entry,  distress,  or  action 
shall  be  made  or  brought  by  such  person, 
or  any  penon  claiming  through  him,  to 
recover  such  land  or  rent,  in  respect  of 
such  other  estate,  interest,  right,  or  pos- 
sibility, unlets,  in  the  mean  time,  such  land 
or  rent  shall  have  been  recovered  by  some 
person  entitled  to  an  estate^  interest,  or 
right  which  shall  have  been  limited  or 
taken  effect  after  or  in  defeasance  of  such 
estate  or  interest  in  possession." 

Some  curious  questions  might  arise 
upon  this  section.  Suppose  A.  to  be 
tenant  for  life,  remainder  to  B.  for  life, 
remainder  to  A.  in  fee.  A.  is  disseised, 
and  twenty  years  elapse  without  hb  re- 
entry. A.  and  his  heirs  are  now  totally 
barred  by  section  20,  so  that  no  act 
which  they  can  do  can  possibly  entitle 
them  to  the  remainder  in  fee-simple.  B., 
however,  whose  right  accrues  upon  the 
death  of  A.,  enters  as  of  his  life  estate, 
and,  thereupon,  the  remainder  dependent 
upon  it  revests.  Now,  suppose  A.  to  have 
devised  this  remainder — shall  his  devise 
operate  on  the  estate  revesting  ?  or,  as  it 
could  not  operate  at  the  time  of  his  death, 
shall  it  not  operate  at  all,  and  shall  the 
femainder  go  to  his  heirs  ?  This  question, 
and  others  which  might  be  suggested, 
would  probably  be  found  susceptible  of 
argument* 


Estates  tail  and  Remainders  and  Rever* 
sums  on  Estates  tail. 

Sections  21  and  22  render  a  possession 
that  would  be  destructive  to  the  right  of 
a  tenant  in  tail  destructive  also  to  the 
rights  of  any  person  whom  he  could  have 
barred;  and  the  twenty-third  section 
renders  certain  assurances,  coupled  with 
twenty  years'  possession,  operative  against 
the  remainder  or  reversion  on  an  estate 
tail  which  otherwise  would  not  have 
been  so. 

The  twenty-fint,  twenty-second,  and 
twenty-third  sections  are  as  follows: — 

SecU  21  eaaeU^  **  That  when  the  right  of 
a  tenant  in  tail  of  any  land  or  rent  to  make 
an  entry  or  distress  or  to  bring  an  action 
to  recover  the  same  shall  have  been  barred 
by  reason  of  the  same  not  having  been 
made  or  brought  within  the  period  herein- 
before limited,  which  shall  be  applicable  in 
such  case,  no  such  entry,  distress,  or  action 
shall  be  made  or  brought  by  any  person 
claiming  any  estate,  interest,  or  right 
which  such  tenant  in  tail  might  lawfully 
have  barred." 

SecL  22  enacts^ "  That  when  a  tenant  in 
tail  of  any  land  or  rent,  entitled  to  recover 
the  same,  shall  have  died  before  the  expi- 
ration of  the  period  herein-before  limited, 
which  shall  be  applicable  in  such  case^ 
for  making  an  entry  or  distress  or  bring- 
ing an  action  to  recover  such  land  or  rent, 
no  person  claiming  any  estate,  interest,  or 
right  which  such  tenant  in  tail  might  law- 
fully have  barred  shall  make  an  entry  or 
distress  or  bring  an  action  to  recover 
such  land  or  rent  but  within  the  period 
during  which,  if  such  tenant  in  tail  had 
so  long  continued  to  live,  he  might  have 
made  such  entry  or  distress  or  brought 
such  action." 

Sect.  83  enaetM,  **  That  when  a  tenant  in 
tail  of  any  land  or  rent  shall  have  made 
an  assurance  thereof,  which  shall  not 
operate  to  bar  an  estate  or  estates  to  take 
effect  after,  or  in  defeasance  of,  his  estate 
tail,  and  any  person  shall  by  virtue  of  such 
assurance,  at  the  time  of  the  execution 
thereof,  or  at  any  time  afterwards,  be  in 
possession  or  receipt  of  the  profits  of  such 
land,  or  in  the  receipt  of  such  rent,  and 
the  same  person,  or  any  other  person 
whatsoever  (other  than  some  person  en- 
titled to  such  possession  or  receipt  in  re- 
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spect  of  an  estate  which  shall  have  taken 
effect  after  or  in  defeasance  of  the  estate 
tail),  shall  continue  to  be  in  such  posses- 
sion or  receipt  for  the  period  of  twenty 
years  next  after  the  commencemenl  uf 
the  time  at  which  tueh  assurance^  if  it  had 
then  been  executed  by  such  tenant  in  tail 
or  the  person  who  would  have  been  en- 
titled to  his  estate  tail  if  such  assurance 
had  not  been  executed^  would^  without 
the  consent  of  any  other  person,  have 
operated  to  bar  such  estate  or  estates  as 
aforesaid,  then  at  the  expiration  of  such 
period  of  twenty  years  such  assurance 
shall  be  and  be  deemed  to  have  been 
effectual  as  against  any  person  claiming 
any  estate,  interest,  or  right  to  take  effect 
after  or  in  defeasance  of  such  estate  tail" 
With  regard  to  the  issue  in  tail — Be- 
fore the  statute,  if  tenant  in  tail  had 
aliened  by  an  innocent  conveyance,  e,  g. 
lease  and  release,  the  issile  might,  upon 
his  death,  have  entered ;  if  he  had  aliened 
by  a  tortious  one,  e.  g.  as  feoffment,  a  dis- 
continuance took  place,  and  they  were 
put  to  their /orm^don.  In  both  cases  the 
right  of  the  issue  first  accrued  upon  the 
death  of  the  ancestor  :  so  that,  supposing 
the  tenant  in  tail,  since  the  statute,  to  alien 
by  an  innocent  conveyance,  there  may 
be  a  question  made  whether  the  issue 
would  be  barred  at  the  expiration  of 
twenty  years  from  that  conveyance,  or 
whether  they  would  still  retain  their  right 
to  enter  within  twenty  years  after  the 
death  of  the  ancestor.  In  support  of  the 
former  view  they  would  urge  that  sections 
twenty-one  and  twenty- two  could  not 
apply,  since  those  are  only  aimed  at  cases 
where  the  ancestor's  right  u  affected  by 
lapse  of  time,  and  by  reason  of  an  entry  or 
action  not  having  been  made  or  brought, 
not  where  his  right  has  been  determined 
by  his  own  conveyance,  after  which  he 
could  not  make  any  entry  or  bring  any 
action  whatever ;  and  that,  in  truth,  the 
effect  of  the  innocent  conveyance  is  merely 
to  pass  to  the  purchaser  such  an  interest 
as  the  tenant  in  tail  could  lawfully  grant, 
leaving  the  rights  of  the  issue  untouched. 
On  the  other  hand,  it  would  perhaps  be 
urged  that  the  case  fell  within  the  first 
clause  of  the  third  section,  and  was  a  case 
in  which  a  person  through  whom  the  issue 
claimed  had  been  in  poasestion  in  retpect 


of  the  estate  claimed,  and  had.  wkSfc 
entitled  thereto,  discontinued  such  pos- 
session. But  the  words  in  italics  form 
an  argument  against  this  latter  construe* 
tion,  since,  upon  executing  the  convey- 
ance, he  would  have  ceased  to  be  entitled 
and  consequently  would  not  have  discon- 
tinued his  ^o9eew\on  while  entitled  thereto. 

Suppose,  next,  that  the  tenant  in  taH 
were  to  convey  by  feoffment,  this  would 
have  discontinued  the  estate  tail  before 
the  act ;  but  discontinuance  being  abolished 
by  section  99,  this  case  also  perhaps  standa 
on  the  same  footing  as  that  of  an  innocent 
conveyance. 

Next,  as  to  the  remainder-roan  or  re- 
versioner:— It  seems  that  wherever  a 
voidable  fee-simple  is  created  by  the 
tenant  in  tail,  whether  by.  a  tortiona 
or  an  innocent  conveyance,  the  right  of 
the  remainder-man  or  reversioaer  is  to 
^fiUure  estate  within  the  meaning  of  the 
second  section,  and  is  governed  thereby. 
In  all  the  above  cases  it  is  obvious  that, 
on  the  death  of  the  tenant  in  tail  who 
made  the  conveyance  the  statute  will  begin 
to  run.  [See  the  observations  of  Sir  £. 
Sugden  on  these  sections,  V.  &  P.  lOtb 
edition.] 

Landlord. 

The  case  of  a  landlord  is,  of  coarser 
only  a  branch  of  that  of  the  reversioner. 
There  are,  however,  some  peculiar  con- 
siderations applicable  to  it.  By  the 
word  landlord  I  understand  a  reversioner 
in  the  actual  receipt,  or  entitled  to  the 
actual  receipt,  of  the  rent  of  the  land. 
Now,  previous  to  3  &  4  W.  4,  c.  27,  the 
rule  was  that  the  landlord  had  a  right  to 
enter  at  the  expiration  of  the  lease,  or 
within  twenty  years  afterwards,  even 
though  he  might,  during  the  whole  period 
that  the  lease  had  to  run,  have  discon- 
tinued the  receipt  of  the  rent  due  from  the 
tenant;  for  it  waaamaxim,  that  neither 
non-payment  of  rent  nor  payment  of  rent 
to  the  wrong  person  could  amount  to  an 
ouster,  since  no  person  by  wrong  could 
gain  another's  right.  B.  N.  P 104.  Ehm  v« 
Archbishop  of  York,  Hob.  322.  This  ruler 
which  was  the  same  in  all  cases,  is  how- 
ever considerably  altered  by  the  preaent 
act. 

The  general  rule  regarding  revertumers 
is  promulgated,  as  hat  been  already  seen* 


TAYLOR  9.    HORDE. 


407 


by  sMtion  2,  vir.— that  «  when  the  estate 
or  iotereit  claimed  thall  haye  been  an 
estate  or  interest  in  reversion,  or  remain- 
der, or  other  future  esute  or  interest^and 
no  person  shall  have  obtained  the  posses- 
•ion  or  receipt  of  the  profiu  of  such  land 
or  the  receipt  of  such  rent  in  respect  of 
such  estate  or  interest,  then  iuch  right 
tkuU  be  deemed  to  havefint  accrued  at  the 
time  when  tueh  estate  or  interest  became 
an  estate  or  interest  in  possession." 

The  qualifications  engrafted  on  this  rule 
with  regard  to  reversions  expectant  on 
estates  tail  have  been  already  shown. 
In  the  cases  of  landlord  and  tenant,  the 
following  further  qualifications  are  to  be 
remarked : 

^tn /,  That  by  the  provision  of  section 
7,  in  the  case  of  a  tenancy  at  wiU,  the 
tenancy,  if  not  determined  sooner,  is  to  be 
deemed  determined  at  the  expiration  of  a 
year ;  and  if  the  landlord  neglect  for  twenty 
years  after  that  time  either  to  enforce  pay- 
ment of  rent  or  claim  possession  of  the 
land,  it  seems  that  his  right  to  do  so  will 
be  extinguished.  See  Doe  d.  Thompson  v. 
Jhmpson,  6  A.  &  E.  721. 

The  seventh  section  is  as  follows : — **  And 
be  it  further  enacted,  that  when  any  per- 
son shall  be  in  possession  or  in  receipt  of 
the  profits  of  any  land,  or  in  receipt  of 
any  rent,  as  tenant  at  will,  the  right  of 
the  person  entitled  subject  thereto,  or  of 
the  person  through  whom  he  claims,  to 
,make  an  entry  or  distress  or  bring  an 
action  to  recover  such  land  or  rent  shall 
be  deemed  to  have  first  accrued  either  at 
the  determination  of  such  tenancy,  or  at 
the  expiration  of  one  year  next  after  the 
commencement  of  such  tenancy,  at  which 
time  such  tenancy  shall  be  deemed  to  have 
determined:    Provided  always,   that  no 
mortgagor  or   cestui  que  trust  shall    be 
deemed  to  be  a  tenant  at  will,  within  the 
meaning  of  this  clause,  to  his  mortgagee 
or  trustee.^' 

Secondly,  In  the  case  of  a  tenant  hold-^ 
ing  under  a  lease  not  in  writing,  it  appears 
from  the  provisions  of  the  eighth  section, 
that  his  landlord's  right  is  to  begin  to  run 
at  the  end  of  one  year  (if  he  be  a  tenant 
from  year  to  year),  or  at  the  end  of  the 
first  period  of  his  tenancy  (if  he  be  a 
tenant  for  any  other  period),  unless  indeed 
rent  have  been  subsequently  paid ;  for  then 


the  right  will  commence  from  the  last  pay* 
ment,  and  the  landlord  will  be  barred  at 
the  expiration  of  twenty  years  from  the 
date  of  such  last  payment. 

The  eighth  section  is  as  follows : — **  And 
be  it  further  enacted.  That  when  any  per- 
son shall  be  in  possession  or  in  receipt  of 
the  profits  of  any  land,  or  in  receipt  of 
any  rent^  as  tenant  from  year  to  year  or 
other  period,  without  any  lease  in  writing, 
the  right  of  the  person  entiUed  subject 
thereto,  or  of  the  person  through  whom 
he  claims,  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  such  land 
or  rent,  shall  be  deemed  to  have  first 
accrued  at  the  determination  of  the  first 
of  such  years  or  other  periods,  or  at  the 
last  time  when  any  rent  payable  in  re- 
spect of  such  tenancy  shall  have  been 
received  (which  shall  last  happen).* 

Thirdly,  In  the  case  of  a  tenant  holding 
under  a  lease  in  writing,  the  yearly  rent 
reserved  on  which  amounts  to  twenty  shil" 
lings.    If  the  rent  have  been  received  by 
some  person  wrongfully  claiming  to  be 
entitled  to  the   reversion,  and   no  rent 
been  subsequentiy  received  by  the  right- 
ful landlord,  the  landlord's  right  is  deemed 
to  have  first  accrued  from  the  period 
when  the  wrongful  receipt  commenced. 
This  is  a  perfectly  new  enactment ;  for 
under  the  former  statutes,  receipt  of  rent 
never  constituted  an  ouster.    Gilb.  Ten. 
97  ;  Goodright  v.  Jones,  Cruise  on  Fines, 
3d  ed.  295  ;  Doe  v.  Danvers,  7  East,  299. 
And  the  policy  on  which  it  is  based  is 
thus  explained  by  the  Real  Property  Com- 
missioners in  their  first  Report,  page  77 : 
**  Another  rule  b  (speaking  of  the  then 
law),  that  in  the  case  of  a  lease,  adverse 
possession,  so  as  to  bar  the  reversioner, 
does  not  commence  till  the  expiration  of 
the  term,  where  rent  is  reserved  on  a 
lease.    We  consider  it  more  reasonable 
that  the  limitation  should  run  from  the 
time  when  the  rent  began  to  be  received 
from  a  person  claiming  adversely,  so  that 
there  shall  not  be  a  new  period  of  limita- 
tion from  the  expiration  of  the  lease.    The 
receipt  of  rents  and  profits  is  equivalent  to 
the  occupation  of  the  soil.     The  person 
who  is  in  possession  of  them  can  do  no- 
thing more  to  establish  his  rights,  and 
the  person  to  whom  they  are  denied  is 
virtually  dispossessed." 
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Tlie  ninth  section  if  ai  follows : — ^*'  And 
be  it  farther  enacted,  That  when  an/ 
person  shall  be  in  possession  or  in  receipt 
of  the  profits  of  anj  land,  or  in  receipt 
of  any  rent,  by  virtne  of  a  leaae  in  writing, 
by  which  a  rent  amounting  to  the  yearly 
sum  of  twenty  shillings  or  upwards  shall 
be  reserred,  and  the  rent  reserved  by 
such  lease  shall  hare  beeo  received  by 
tome  person  wrongfully  claiming  to  be 
entitled  to  such  land  or  rent  in  reversion 
immediately  expectant  on  the  determina- 
tion of  snch  lease,  and  no  payment  in  re- 
spect of  the  rent  reserved  by  such  lease 
shall  afterwards  have  been  made  to  the 
person  rightfully  entitled  thereto,  the  right 
of  the  person  entitled  to  such  land  or  rent 
subject  to  such  lease,  or  of  the  person 
through  whom  he  claims,  to  make  an 
entry  or  distress,  or  to  bring  an  action 
after  the  determination  of  such  lease  shall 
be  deemed  to  have  first  accrued  at  the 
time  at  which  the  rent  reserved  by  such 
lease  was  first  so  received  by  the  person 
wrongfully  claiming  as  aforesaid ;  and  no 
such  right  shall  be  deemed  to  have  first 
accrued  upon  the  determination  of  such 
lease  to  the  person  rightfully  entitled." 

It  will  be  observed,  that  in  the  two 
first  of  the  three  cases  above  pointed  out — 
that,  namely,  of  the  tenant  at  will,  and  that 
of  the  tenant  holding  under  a  lease  not 
in  writing, — ^the  tenant  may  himself,  in 
twenty  years  after  the  period  fixed  for  the 
commencement  of  the  landlord's  right, 
acquire  a  right  to  hold  out  his  own  land- 
lord ; — ^while,  in  the  third  case,^ — that^ 
namely,  in  which  the  tenant  holds  under 
a  written  lease, — he  never  can  acquire  a 
right  agmnst  his  landlord,  for  the  time  of 
limitation  does  not  begin  to  run  till  pay- 
ment of  rent  by  him  to  some  third  person 
at  the  expiration  of  twenty  years,  from 
which  time  the  right  is  acquired,  not  by 
the  tenant,  but  by  the  third  person  to 
whom  he  so  pays  rent ;  for  it  is  enacted 
by  section  35,  "  that  the  receipt  of  the 
rent  payable  by  any  tenant  from  year  to 
year,  or  other  lessee,  shall,  as  against  such 
lessee,  or  any  person  claiming  under  him, 
(but  subject  to  the  lease^)  be  deemed  to 
be  the  receipt  of  the  profits  of  the  land 
for  the  purposes  of  this  act." 

With  regard  to  the  other  cases  between 
landlord  and  tenant,  those,  namely,  where 


the  lease  is  m  writiqg  bat  the  rent  le» 
than  twenty  shillings,  and  where  the 
lease  is  in  writing  and  the  rent  has  not 
been  paid  to  any  tortious  chumant,  though 
the  rightful  landlord  may  have  discoo- 
tinued  the  possession  of  it, — those  cases 
stand  upon  the  general  rule  laid  down  by 
section  8,  and  the  reversioner's  right  to 
enter  accrues  on  the  determination  of  the 
particular  estate. 

The  reason  for  this  is,  that  where  a  reat 
of  less  than  twenty  shillings  is  reserved, 
the  sum  is  of  so  small  importance,  that  the 
true  landlord  may  possibly  neglect  to  en- 
force payment  of  it,  and  the  tenant  io 
possession  may  not  think  it  worth  hit 
while  to  look  strictly  into  the  tide  of  the 
person  demanding  it  from  him :  indeed, 
the  former  reason  is  expresriy  given  by 
the  commissioners  at  the  conclusion  of 
the  passage  the  commencement  of  which 
is  above  cited.  And  where  the  lease  bss 
been  reduced  to  writing,  there  can  at  no 
period  be  any  difficulty  in  ascertaining  on 
what  terms  the  tenant  entered,  and  con- 
■equentiy  it  would  be  wanton  to  allow 
him  to  acquire  a  titie  to  the  fee,  in  contra- 
vention of  the  terms  of  his  own  written 
muniment. 

It  will  be  recollected,  that  in  cases  of 
landlord  and  tenant,  as  well  as  in  all  other 
cases  arising  on  this  act,  an  acknowledg- 
ment, such  as  is  prescribed  by  sect.  14, 
which  shall  be  hereafter  set  out,  will  pre- 
vent the  time  of  limitation  from  barring, 
and  cause  it  to  begin  to  run  de  novo  from 
the  date  of  the  acknowledgment 

It  may  be  observed,  upon  the  7th, 
8th,  and  9th  sections,  that  they  do  not, 
like  the  8d  section,  contain  merely  ex- 
amples of  the  operation  of  the  2d,  but 
enactments  altering  the  operation  which 
the  2d  section  would  otherwise  have  had. 
Thus,  in  the  case  of  a  tenancy  from  year 
to  year,  not  created  by  writing,  had  it 
not  been  for  the  8th  section,  the  right 
contemplated  by  the  2d  section  would  not 
have  accrued  till  the  determination  of  the 
tenancy  by  notice  to  quit  or  surrender. 

Mortgagor  and  Mortgagee. 

The  case  of  mortgagor  and  moHgegee  in- 
volved some  difficulty.  Section  28  had 
indeed  provided  that  where  the  mortgagee 
had  taken  possession,  the  mortgagor  should 
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be  bamd  after  twenty  jetn,  unlets  such 
an  acknowledgment  had  been  given  as  is 
there  specified. 

That  section  is  as  follows : — "  And  be 
it  further  enacted.  That  when  a  mortgagee 
shall    have  obtained   the  possession  or 
receipt  of  the  profits  of  any  land,  or  the 
receipt  of  any  rent,  comprised  in  his  mort- 
gage, the  mortgagor  or  any  person  claim- 
ing through  him  shall  not  bring  a  suit  to 
redeem  the  mortgage,  but  within  twenty 
yean  next  after  the  time  at  which  the 
mortgagee  obtained  such  possession  or 
receipt,   unless,   in   the  mean  time,  an 
acknowledgment  of  the  title  of  the  mort- 
gagor, or  of  his  right  of  redemption,  shall 
have  been  given  to  the  mortgagor,  or 
some  person  claiming  his  estate,  or  to 
the  agent  of  such  mortgagor  or  person, 
in  writing,  signed  by  the  mortgagee,  or 
the  person  claiming  through  him ;  and  in 
such  case,  no  such  suit  shall  be  brought 
but  within  twenty  years  next  after  the 
time  at  which  such  acknowledgment,  or 
the  last  of  such  acknowledgments,  if  more 
than  one,  was  given  ;  and  when  there  shall 
be  more  than  one  mortgagor,  or  more  than 
one  person  claiming  through  the  mort- 
gagor or  mortgagors,  such  acknowledg- 
ment, if  given  to  any  of  such  mortgagors 
or  persons,  or  his  or  their  agent,  shall  be 
as  effectual  as  if  the  same  had  been  given 
to  all  such  mortgagors  or  persons ;  but 
where  there  shall  be  more  than  one  mort- 
gagee, or  more  than  one  person  claiming 
the  estate  or  interest  of  the  mortgagee  or 
mortgagees,  such  acknowledgment,  signed 
by  one  or  more  of  such  mortgagees  or 
persons,  shall  be  effectual  only  as  against 
the  party  or  parties  signing  as  aforesaid 
and  the  person  or  persons  claiming  any 
part  of  the  mortgage  money,  or  land  or 
rent,  by,  from,  or  under  him  or  them,  and 
any  person  or  persons  entitled  to  any 
estate  or  estates,  interest  or  interests,  to 
take  effect  after  or  in  defeasance  of  his 
or  their  estate  or  estates,  interest  or  inter- 
ests, and  shall  not  operate  to  give  to  the 
mortgagor  or  mortgagors  a  right  to  re- 
deem the  mortgage  as  against  the  person 
or  persons  entitled  to  any  other  undivided 
or  divided  part  of  the  money,  or  land  or 
rent ;  and  where  such  of  the  mortgagees 
or  persons  aforesud  as  shall  have  given 
such  acknowledgment  shall  be  entitled  to 


a  divided  part  of  the  land  or  rent  com- 
prised in  the  mortgage,  or  some  estate  or 
interest  therein,  and  not  to  any  ascertained 
part  of  the  mortgaged  money,  the  mort- 
gagor or  mortgagors  shall  be  entitled  to 
redeem  the  same  divided  part  of  the  land 
or  rent  on  payment,  with  interest,  of  the 
part  of  the  mortgage  money,  which  shall 
bear  the  same  proportion  to  the  whole  of 
the  mortgage  money,  as  the  value  of  such 
divided  part  of  the  land  or  rent  shall  bear 
to  the  value  of  the  whole  of  the  land  or 
rent  comprised  in  the  mortgage." — (See 
Brawn  v.  Bishop  of  Cork^  1  Dru.  6c 
Walsh,  709. 

But  the  main  difficulty  that  arose  was 
in  the  case  of  a  mortgagor  m  potnettion. 
His  situation  will  be  found  discussed,  in- 
dependently of  this  statute,  in  the  notes 
to  Keeeh  v.  Holly  in  the  first  volume ; 
but  the  considerations  there  adduced  were 
inapplicable  to  cases  under  the  3  &  4  W. 
4,  c.  27 ;  that  statute  having  expressly 
declared  in  section  7,  **  that  no  fnortgagar 
or  ctitui  que  trust  should  be  a  tenant  at 
will,  within  the  meaning  of  that  clause,  to 
his  mortgagee  or  trustee."    Hence  it  was 
contended,  that,  at  the  expiration  of  twenty 
years,  the  right  of  the  mortgagee  would  be 
barred  by  section  2, — the  words  of  which, 
it  was  thought,  were  perhaps  wide  enough 
to  include  his  case  ;  though  certainly  his 
case  was  not  within  the  spirit  of  them. 
And  in  Doe  d.  Jones  v.  Williams,  5  Ad.& 
Ell.  291,  the  judges  had  expressed  con- 
siderable doubt  as  to  the  true  situation  of 
the  mortgagor  in  such  a  case.    **  How 
far,"  said  Patteson,  J.,  *'  under  the  third 
section,  it  is  necessary  for  the  mortgagee 
to  bring  his  action  within  twenty  years 
from  the  day  of  default,  I  cannot  say.    I 
do  not  see  my  way  at  all.    If  the  third 
section  was  intended  to  comprehend  the 
case  of  a  mortgagee,  it  is  very  ill  penned." 
However,  the  question  is  now  set  at  rest 
by  Sut  7  Will.  4,  and  1  Vict.  cap.  28, 
which  enacts,  *  that  it  shall  and  may  be 
lawful  for  any  person  entitled  to  or  claim- 
ing under  any  mortgage  of  land,  to  make 
an  entry,  or  bring  an  action  at  law,  or  suit 
in  equity,  to  recover  such  land,  at  any 
dme  within  twenty  years  next  after  the 
last  payment  of  any  part  of  the  principal 
money  or  interest  secured  by  such  mort- 
gage, although  more  than  twenty  years 
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may  have  elapsed  since  the  time  at  which 
the  right  to  make  such  entry,  or  bring 
such  action  or  suit  in  equity,  shall  have 
first  accrued." 

In  Murphy  v.  Sterne,  1  Dru.  &  Walsh, 
286,  the  Lord  Chancellor  of  Ireland  held 
that  a  mortgagee  who  had  been  brought 
before  the  Court  at  a  defendant^  was  not 
barred  by  the  lapse  of  twenty  years,  and 
the  provisions  of  3  &  4  W.  4,  c.  27. 
TVuttee  and  Cettuy  que  Trust. 

This  head  subdivides  itself  into  four 
cases  ;  for  the  trust  may  be  either  express 
or  in^lied,  and  either  the  trustee  or  ceffuy 
que  trust  may  be  in  possession .     When  the 
cestuy  que  trust  is  in  possession  in  a  case  of 
express    trust,    it  certainly  appears  ex- 
tremely difficult  to  say  that  his  possession 
shall,  even  at  law,  bar  the  trustee,  with 
whose  right  it  is    perfectly  consistent. 
The  trust  must  in  such  case  have  been 
created  either  bv  an  instrument    inter 
vivos,  or  a  testamentary  instrument  Now 
supposing  it  to  be  created  by  an  instru- 
ment inter  vivos ;  the  trustee,  if  barred 
by  the  third  section,  would  be  so  at  least 
in  the  majority  of  cases  by  that  part  of  it 
which  enacts   that   '*  when   the  person 
claiming  such  land  or  rent  shall  claim  in 
respect  of  an  estate  or  interest  in  posses- 
siony  granted,    appointed,  or    otherwise 
assured  by  any  instrument  (other  than  a 
will)  to  him  or  some  person  through  whom 
he  claims,  by  a  person  being,  in  respect  of 
the  same  estate  or  interest,  in  the  posses- 
sion or  in  receipt  of  the  profits  of  the 
land  or  in  the  receipt  of  the  rent,  and  no 
person  entitled  under  such  instrument  shall 
have  been  in  such  possession  or  receipt,  then 
iuch  right  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  the  person 
claiming    as    aforesaid^    or    the    person 
through  whom  he  claims,  became  entitled 
to  such  possession  or  receipt  by  virtue  of 
such  instrument,*' 

Now,  upon  this  clause,  there  would  be 
difficulty  in  saying,  in  the  case  of  a  bare, 
naked  trust,  that  the  trustee  is  entitled  to 
the  possession  at  all  by  virtue  of  the  instru- 
ment creating  the  trust,  which  manifestly 
contemplates  that  the  cestuy  que  trust 
shall  have  the  possession;  and  there 
would  be  as  great  difficulty  in  saying 
'*  that  no  person  entitled  under  such  instru- 
meat  has  been  in  possession  or  receipt,** 


when  It  is  manifest  that  the  eestuy  qwe 
trust,  whose  only  title  b  under  the  instru- 
ment, has  been  so.  (See  Keene  v.  Dearden, 
8  East,  248 ;    Smith  v.  King,  16  East, 
283.)    It  might  be,  indeed,  that  by  the 
words  such  possession  or  receipt,  the  legis- 
lature meant  such  possession  as  the  trustee 
would  have,  that  is,  in  respect  of  a  legal 
estate ;  still  it  would  be  too  hard  to  pot 
this  construction  on  the  clause  to  the 
detriment  of  any  other  persons  entitled 
under  the  trust.     It  may  be  that  this  case 
is  a  casus  omissus,  altogether  unprovided 
for  bv  the  act :  a  construction  from  which 
no  mischief  could  arise,  since  the  instru- 
ment creating  the  express  trust  would 
always  explain  the  nature  of  the  posses- 
sion :  or  it  may  be  that  the  general  provi- 
sion of  the  second  section  applies,  but 
none  of  the  explanatory  provisions  of  the 
third,  and  that  the  trustee  will  be  barred 
in  twenty  years  after  the  right  to  make 
his  entry  or  bring  his  action  has  accrued ; 
but  that  the  time  of  the  accrual  of  such 
right,  not  being  pointed  out  by  the  thhil 
section,  is  to  be  ascertained  by  considera- 
tions independent  of  that  section.     That 
there  may  be  such  a  casus  omissus  is 
clear  from  James  v.  Salter^  the  facts  of 
which  are  hereinafter  stated. 

Observations  very  similar  to  the  above 
apply  where  the  express  trust  is  created 
by  a  will.  The  third  section  enacts,  that 
the  right  of  a  person  who  "  shall  claim 
the  estate  or  interest  of  some  deceased 
person  who  shall  have  continued  in  pos- 
session or  receipt  in  respect  of  the  same 
estate  or  interest  until  the  time  of  bis 
death,  and  shall  have  been  the  last  person 
entitied  to  such  estate  or  interest  who  shall 
have  been  in  such  possession  or  receipt, 
shall  be  deemed  to  have  first  accrued  at 
the  time  of  such  death."  Supposing  that,  in 
the  case  of  an  express  trust  created  by 
writing  inter  vivos,  the  possession  of  the 
eesluy  que  trust  cannot  be  held  adverse  to 
his  trustee,  it  would  be  strange  indeed  if 
it  were  held  so  merely  because  the  trust 
was  created  by  will ;  and  probably,  there- 
fore, any  arguments  applicable  to  the 
former  case  would  be  held  to  apply  also 
with  considerable  force  to  the  latter.  In- 
deed, it  may  be  doubted  whether  the 
devisor  who  created  the  trust,  and  who 
enjoyed  the  whole  estate  beneficially,  can 
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be  taid  ewer  to  have  been  entitled  to 
**4uck,^*  or  to  have  '*  possessed  the  same 
estate  or  interest"  as  the  trustee  takes ; 
and,  therefore,  whether  this  case  be  not 
also  a  catus  omitnu  unprovided  for  by 
enactment. 

It  may  be  worth  while  to  consider  the 
bearing^  of  the  seventh  section  upon  these 
questions.  The  seventh  section  provides 
for  the  case  of  a  tenant-at-will,  and  directs 
that  the  landlord's  right  shall  be  deemed 
to  accrue  against  him  either  at  the  expira- 
tion of  the  tenancy,  or  at  the  end  of  one 
year  after  its  commencement  which  shall 
first  happen  ;  but  it  also  provides  *'  that 
no  mortgagor,  or  cestuy  que  trusty  shall  be 
deemed  to  be  a  tenant-at^will  within  the 
meaning  of  this  clause  to  his  mortgagee 
or  trustee."  Now  it  is  obvious,  that,  for 
all  purposes  not  u:ithin  the  meaning  of 
this  clause,  the  cestuy  que  trust  continues 
lenant-«tpwill  to  his  trustee,  provided  that 
he  would  have  been  so  before  the  statute ; 
and  the  only  "purpose  within  the  mean- 
ing of  the  clause"  is  that  of  making  the 
time  of  limitation  run  from  the  end  of  the 
first  year.  There  is,  therefore,  some 
ground  for  contending  that  the  possession 
of  a  cestutf  que  trust  cannot  now  bar  his 
trustee  where  it  would  not  have  done 
so  previous  to  the  statute:  for  that, 
before  the  statute,  he  was  in  most  cases 
tenant-at-will  and  his  possession  not  ad- 
verse, and  that  the  statute  has  made  no 
difference,  for  that  the  provisions  of  the 
seventh  section  are  inapplicable,  and  that, 
indeed,  that  section  having  defined  the 
time  at  which  the  right  of  entry  is  to 
accrue  in  other  cases  of  tenancy-at-will, 
and  having  left  it  undefined  in  this,  the 
intent  of  the  legislature  must  be  taken  to 
have  been  to  leave  thb  case  as  it  stood 
before  the  statute. 

It  may  indeed  be  said,  that  a  landlord 
has  always  a  right  to  enter  on  his  tenant- 
at-will,  and  therefore  that  the  general 
words  of  the  second  section  are  sufficient 
to  comprehend  this  case.  (See  James  v. 
Salter,  S  Bingb.  N.  C.  345,  commented 
on  at  the  end  of  the  note.)  To  this, 
however,  it  may  be  answered,  that  he 
must,  at  all  events,  have  determined  the 
tenancy  before  he  could  bring  an  eject* 
roent  against  him ;  and  that  though  an 
actual  entry,  or  demand,  or  act  of  owner- 


ship inconsistent  with  the  tenancy  would 
have  determined  it,  still,  a  fictitious  one 
was  not  sufficient  for  that  purpose;  for 
that,  before  the  passing  of  the  act,  if  a 
landlord  had  brought  an  ejectment  against 
his  tenant-at-will,  he  would  have  been 
defeated,  unless  he  had  shown  that,  before 
the  day  of  the  demise,  the  will  had  been 
in  some  manner  determined,  and  the 
tenancy  put  an  end  to.  Right  v.  Beard, 
13  East,  210 ;  Doe  v.  Jackson,  1  B.  &  C. 
448. 

This  mode  of  reasoning  is  somewhat 
countenanced  by  the  expressions  of  the 
Judges  in  Doe  v.  Williams,  5  A.  &  £. 
^1.  In  that  case  the  ejectment  was  by 
a  mortgagee  against  a  mortgagor  in  pos- 
session, and  the  Judges  seem  to  have 
doubted  whether  it  could  be  held  to  fall 
within  the  act  at  all.  Now  the  case  of 
mortgagor  in  possession  was  not  so  strong 
as  that  of  cestuy  que  trust  in  possession  ; 
since  the  former  may  be  fairly  contended 
to  be,  after  default,  a  tenant  at  sufferance, 
whereas  a  cestuy  que  trust  is  almost  always 
tenant-at-will.  The  former  case,  indeed, 
is  now  provided  for  by  7  W.  4,  &  1  Vic. 
c.  28  ;  but  the  latter  remains  untouched 
by  that  statute. 

If  it  should  in  consequence  of  the  above 
considerations  become  necessary  to  in- 
quire on  what  principles,  previous  to  the 
3  &  4  W.  c.  27,  cestt^  gite  trust  filled 
the  character  of  tenant-at-will  to  his  trus- 
tee, that  question  will  be  found  ably 
treated  by  Messrs.  Morley  and  Coote  in 
their  note  to  IVatkins  on  Conveyancing, 
6th  ed.  p.  16 ;  and  see  Littleton,  sees.  462, 
463,  464. 

The  above  observations  apply  of  course 
only  to  cases  where  the  cestuy  que  trusCs 
possession  is  consistent  with  the  trust. 
Where  it  is  inconsistent,  no  question,  I 
apprehend,  can  arise,  since  no  tenancy  at 
will  could  have  been  implied  even  before 
the  statute,  and  the  trustee  would  be 
barred  either  under  section  2  of  the 
recent  act  or  under  the  statute  of  James 
1,  independently  of  the  recent  act. 

To  cases  in  which  the  cestuy  que  trust 
is  in  possession  under  an  implied  trust, 
the  observations  on  the  wording  of  the 
third  section  will  for  the  most  part  prove 
inapplicable.  But  those  upon  the  provi- 
sions of  the  second  and  seventh  sections 
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wiii  apply*  To  put  as  instance  or  two  of 
implied  trutt.'-^A.  purchases  land  with  his 
own  money,  and  tdies  the  conveyance  in 
the  name  of  B.  a  stranger,  who,  thereupon, 
becomes,  by  implicalion,  a  trustee  for  A. 
(Anon,  S  Vent.  861 ;  1  Vern,  109. 
Lampitiffh  y,  LampUigh,  1  P.  Wms.  111.) 
A.  enters  into  possession;  he  was  cer- 
tainly before  the  act  tenant-aUwill  to  B., 
and  the  proviso  at  the  end  of  the  seventh 
section  (save  quatenus  the  purpose  of  that 
section)  leaves  him  so. 

Again ;  A.  enters  Into  a  contract  to 
purchase  land  from  B.,  who,  thereupon, 
becomes,  by  implication,  a  trustee  for  A.'s 
benefit.  (Rifiey  v.  Watenaortk,  7  Yes. 
425.)  A.  enters,  and,  before  the  statute, 
was  tenant-at-will  to  B. ;  and  the  proviso 
at  the  end  of  the  seventh  section  (except 
to  fiur  as  the  purpose  of  that  section  ex* 
tends)  seems  to  leave  him  so. 

Now,  in  these  cases  of  implied  tnist, 
also,  if  the  cettup  que  trust  be  indeed  a 
tenant-at-will  (the  case  being  omitted 
from  the  third  and  seventh  sections),  the 
question  is,  whether  some  determination 
of  the  will  must  not  take  place  before  the 
trustee's  right  accrues  within  the  meaning 
of  the  second  section.  The  r^ht  to  enters 
mentioned  in  that  section,  is  nowhere 
defined,  save  in  those  subsequent  sections 
within  which  the  present  case  does  not 
fall.  Must  it  not,  then,  in  other  cases, 
mean  what  it  meant  before  the  2  &  3  W. 
4,  c  2T,  namely,  a  right  to  bring  eject' 
ment  P  and  if  so,  are  not  Right  v.  Beard 
and  Doe  v.  Jackton  applicable  ? 

Next,  when  the  trustee  ii  in  possetnon, 
no  question,  it  is  manifest,  can  arise  at 
iaw,  the  legal  estate  being  vested  in  him. 
Readers  desirous  of  considering  how  the 
matter  stands  in  equity,  may  consult  the 
24th,  25th,  26thy  and  27th  sections,  and 
the  case  of  Salter  v.  Cavanagh,  1  Drury  ft 
Walsh,  666. 

Having  thus  made  a  few  observations 
on  the  applicability  of  the  general  enact- 
ments at  the  commencement  of  the  statute 
to  the  cases  of  persons  occupying  particu- 
lar characters,  it  seems  right  to  say  a  few 
words  upon  those  cases  in  which  its  ope- 
ration is  excluded  by  some  provision 
contained  in  the  statute  itself. 

The  first  of  these  is  where  an  acknow' 
ledgment  in  writing  has  been  given  under 


the  fourteenth  section  ;  which  enacts, 
"  That  when  any  acknowledgment  of  the 
Utle  of  the  person  entitled  to  any  land  or 
rent  shall  have  been  given  to  him  or  his 
agent  in  writing  signed  by  the  penon  in 
possession  or  in  receipt  of  the  profits  of 
such  land,  or  in  receipt  of  such  rent,  then 
such  possession  or  receipt  of  or  by  the 
person  by  whom  such  acknowledgment 
shall  have  been  given  shall  be  deemed, 
according  to  the  meaning  of  this  act,  to 
have  been  the  possession  or  receipt  of  or 
by  the  person  to  whom  or  to  whose  agent 
such  acknowledgment  shall  haye  been 
given  at  the  time  of  giving  the  same^  and 
the  right  of  such  last-mentioned  person, 
or  any  person  claiming  through  him,  to 
make  an  entry  or  distress  or  bring  an 
action  to  recover  such  land  or  rent  shall 
be  deemed  to  have  first  accrued  at  and 
not  before  the  time  at  which  such  acknow- 
ledgment, or  the  last  ef  such  acknowledg- 
ments if  more  than  one,  vras  given." — 
The  fifteenth  section  enacts,  *'  That  when 
no  such  acknowledgment  as  aforesaid  shall 
have  been  given  before  the  passing  of 
this  act,  and  the  possession  or  receipt  of 
the  profits  of  the  land,  or  the  receipt  of 
the  rent,  shall  not  at  the  time  of  the  passing 
of  this  act  have  been  adverse  to  the  right 
•r  title  of  the  person  claiming  to  be 
entitled  thereto,  then  such  person,  or  the 
person  claiming  through  him^  may,  not- 
withstanding the  period  of  twenty  yean 
herein-before  limited  shall  have  expired, 
make  an  entry  or  distress  or  bring  an 
action  to  recover  such  land  or  interest  at 
any  time  within  five  years  next  after  the 
passing  of  this  act." 

It  has  been  laid  down  In  an  action  of 
replevin,  that  to  bring  a  case  within  the 
fifteenth  section,  the  absence  of  an  achnoW' 
ledgment  ought  to  be  pleaded ;  James  v. 
Salter,  2  Bingh.  N.  C.  513. 

Other  exceptions  are  contained  in  sec' 
tion  16,  which  enacU  :--"  That  if  at  the 
time  at  which  the  right  of  any  person  to 
make  an  entry  or  distress  or  bring  an 
action  to  recover  any  land  or  rent  shall 
have  first  accrued  as  aforesaid  such  person 
shall  have  been  under  any  of  the  disabili- 
ties herein-afker  mentioned,  (that  is  to  say) 
infancy,  coverture,  idiotcy,  lunacy,  un- 
soundness of  mind,  or  absence  beyond 
teas,  then  such  person,  or  the  person 
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dtimbig  throttgh  bim,  umy,  noiwithstand- 
iQg  the  period  of  twenty  yean  herein- 
before limited  shall  have  expired,  make 
an  entry  or  diatreis  or  bring  an  action  to 
recoTor  such  land  or  rent  at  any  time 
within  ten  yean  next  after  the  time  at 
which  the  person  to  whom  such  right 
•hall  first  have  accrued  as  aforesaid  shall 
have  ceased  to  be  under  any  such  disability 
or  shall  have  died  (which  shall  have  first 
happened)." 

This  provision  is,  however,  qusUfied  in 
the  following  manner  by  sections  17, 
16,  and  19,  which  enact:— Sec.  17.— 
^  That  no  entiy,  distress,  or  action  shall 
be  made  or  brought  by  any  person  who,  at 
the  time  at  which  his  right  to  make  an  en- 
try or  distress  or  to  bring  an  action  to  reco- 
ver any  land  or  rent  shall  have  first  ac- 
crued, shall  be  under  any  of  the  disabilitiei 
herein- before  mentioned,  or  by  any  person 
claiming  through  him,  but  within  f orty 
yean  next  after  the  time  at  which  such 
right  shall  have  first  accrued,  although  the 
person  under  disability  at  such  time  may 
have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  forty 
years,  or  although  the  term  of  ten  years 
from  the  time  at  which  he  shall  have 
ceased  to  be  under  any  such  disability,  or 
have  died,  shall  not  have  expired." 

Sec.  18.—''  That  when  any  person  shall 
be  under  any  of  the  disabilities  herein- 
before mentioned  at  the  time  at  which  his 
right  to  make  an  entry  or  distress  or  to 
bring  an  action  to  recover  any  land  or  rent 
shall  have  first  accrued,  and  shall  depart 
this  life  without  having  ceased  to  be  under 
any  such  disability,  no  time  to  make  an 
entry  or  distress  or  to  bring  an  action  to 
recover  such  land  or  rent  beyond  the  said 
period  of  twenty  yean  next  after  the  right 
of  iueh  penon  to  make  an  entry  or  dktreu 
or  to  briny  an  action  to  recover  $uch  land 
or  rent  thall  have  fint  accrued^  or  the  eaid 
period  of  ten  yean  next  cfter  the  time  at 
which  tuck  penon  thall  hmtfc  died,  shall  be 
allowed  by  reason  of  any  disability  of  any 
other  person." 

Sec.  19.— **  That  no  part  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  nor  the  Islands  of  Man,  Guernsey, 
Jersey,  Aldemey,  or  Sark,  nor  any  island 
adjacent  to  any  of  them  (being  part  of 
the  dominions  of  his  Mi^esty),  shall  be 


deemed   to  be  beyond  eeae  within  the 
meaning  of  this  act" 

In  Doe  d.  Corbyn  v.  Bramtton,  S  Ad. 
k  £11.  63,  there  is  a  decision  upon  these 
sections.  A  female  devisee  in  fee  married 
one  Corbyn,  and  after  her  marriage  re- 
moved from  the  premises,  and  no  act  of 
owemership  had  since  been  exercised 
by  her,  or  any  person  claiming  under 
her.  The  ejectment  was  brought  more 
than  forty  years  after  the  removal,  but 
less  than  five  years  after  the  3  &  4  W.  4, 
c*  27.  The  lessor  of  the  plaintiflf  was  the 
devisee's  heir-at-law.  The  Court  held 
that  he  was  barred  by  section  1 7.  There 
is,  however,  a  consideration  which  does 
not  seem  to  have  been  pressed  in  Doe  v. 
Sramttonf  and  which  is  not  adverted  to  in 
the  judgment  in  that  case ;  namely,  that 
the  wordt  cf  the  fortieth  section  are  pnn 
tpective.  They  are :  ''  That  no  entry, 
distress,  or  action  shall  be  made  or  brought 
by  any  person  who  at  the  time  at  which 
his  right  to  make  an  entry  or  distress  or 
to  bring  an  action  to  recover  any  land  or 
rent  shall  have  first  accrued  ihall  be  under 
any  of  the  disabilities  herein-before  men- 
Uoned,  or  by  any  person  claiming  through 
him,  but  within  forty  years,"  &c.  Now, 
it  will  be  observed,  that  in  the  sixteenth 
section  the  words  are  retrospective  i  namely, 
**  that  if  at  the  time  at  which  the  right  first 
accrued  as  aforesaid,  such  person  thaU 
have  been  under  any  of  the  disabilities,"  &c. 
So  are  the  words  of  the  aecond—90  are  the 
words  of  the  <Airi— so  are  the  words 
of  the  fifteenth  section. — So  that  the 
legislature  seems  to  have  been  alive  to 
the  distinction  between  words  prospective 
and  retrospective;  and  as  that  point  was 
not  under  the  consideration  of  the  Court 
in  Doe  v.  Bramston,  it  will,  perhaps,  not- 
withstanding that  decision,  be  still  per- 
mitted to  a  party  to  contend  that  the 
seventeenth  section  only  applies  to  dis- 
abilities subsequent  to  the  3  &  4  W.  4, 
c.  27. 

It  may  be  further  observed,  that  there 
are  other  sections  in  tliis  statute,  in  which 
prospective  words  have  been  inserted. 
Thus,  in  the  twenty-third  section  there 
are  prospective  words,  viz. — that  where  a 
tenant  in  tail  shall  have  made  an  assurance 
'*  which  shall  not  operate  to  bar  an  estate 
or  estates,  to  Uke  effect  after  or  in  de- 
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feasance  of  hii  estate  tail,  and  any  person 
$hall,  by  virtue  of  such  assurance  at  the 
time  of  the  execution  thereof,  or  at  any 
time  afterwards,  be  in  possession,'*  &c. 
"  such  assurance  shall  be  and  be  deemed  to 
have  been  effectual,"  &c. 

The  author  of  this  note  has  been  inform- 
ed that  several  gentlemen  of  high  profe»> 
sional  eminence  have  expressed  their  opi- 
nion that  the  above  section  (notwithstand- 
ing that  it  contains  some  retrospective 
words)  is  prospective,  (see  Sugd.  V.  and 
P.  vol.  ii.  857),  and  that  it  is  or  was 
in  contemplation  to  introduce  a  bill  for 
the  purpose  of  giving  it  a  retrospective 
effect.  Now,  if  the  twenty-third  section 
■be  prospective,  it  will  be  difficult  to  con- 
tend that  the  seventeenth  is  retrospective. 

The  consequence  of  holding  the  seven- 
teenth section  prospective  would  be,  that 
a  discontinuance  of  possession  for  any 
length  of  time  previous  to  the  8  &  4  W.  4, 
c.  27,  would  not  operate  or  assist  in  ope- 
rating as  a  bsr,  provided  that  the  person 
or  persons  entitled  had  been  during  such 
time  under  disability.  Such  a  case,  it 
will  be  perceived,  might  easily  arise  even 
now,  and  therefore  it  is  that  so  much 
space  has  been  attributed  to  the  discussion 
of  the  precise  effect  of  Doe  v.  Bramston 
on  the  construction  of  the  seventeenth 
section.  Some  other  consequences,  flow- 
ing from  that  decision,  are  commented 
upon  by  Sir  £.  Sugden  in  the  late  edition 
of  his  treatbe  on  Vendors  and  Purchasers. 

There  is  another  exception  contained 
in  section  thirty-eighty  which  preserves 
the  right  to  bring  a  real  action  to  certain 
persons  whose  right  of  entry  had,  on  the 
1st  June,  1836,  been  taken  away ;  but  only 
preserves  it  during  that  period  for  which 
their  right  of  entry,  had  it  not  been  so 
taken  away,  would  have  continued.  Under 
this  provision,  a  writ  of  right  may  pos- 
siblv  be  even  now  sued  forth. 
.  The  reader  will  remember,  that,  before 
2  &  8  W.  4,  c.  27,  a  right  of  entry  might 
have  been  taken  away,  not  only  by  the 
lapse  of  twenty  years,  bringing  the  case 
within  the  provisions  of  St.  Jac.  1,  but 
also  by  a  descent,  cast,  by  a  lineal 
warranty  with  or  a  collateral  warranty 
without  assets,  or  by  a  discontinuance. 
Now,  it  was  possible,  that,  in  some  one  of 
these  modes,  the  right   of  entry  might 


have  been  gone  before  the  enactmeDt 
of  St.  3  &  4  W.  4,  c.  27,  though  less 
than  twenty  years  might  have  elapsed  since 
the  accrual  of  the  title ;  and  then,  that 
statute  having  abolished  the  real  actions 
applicable  to  such  a  ease,  the  estate  would 
have  been  lost  by  an  adverse  possession  of 
less  than  twenty  years,  had  it  not  been  for 
the  last-mentioned  section,  which  enacts 
-— **  That  when,  on  the  said  1st  day  of 
June  1885,  any  person  whose  right  of 
entry  to  any  land  shall  have  been  taken 
away  by  any  descent,  cast,  discontinuance, 
or  warranty,  might  maintain  any  sach 
writ  or  action  as  aforesaid,  (t.  e,  real 
action,)  in  respect  of  such  land,  such  writ 
or  action  may  be  brought  after  the  said 
1st  day  of  Juncy  1885,  but  only  within 
the  period  during  which,  by  virtue  of  the 
provisions  of  this  act,  an  entry  might  have 
.been  made  upon  the  same  land  by  the 
person  bringing  such  writ  or  action,  if  hii 
right  of  entry  had  not  been  so  taken 
away." 

In  order  to  prevent  the  necesuty  of  ex- 
tending this  enactment  to  future  cases, 
section  thirty^ine  enacts —  "  That  no 
descent,  cast,  discontinuance,  or  wananlj 
which  may  happen  or  be  made  after  the 
said  dlst  day  of  December^  1838,  shall  toll 
or  defeat  any  right  of  entry  or  action  for 
the  recovery  of  land .* ' 

The  reader  will  have  observed  that  the 
remarks  made  in  this  note  are  conBned 
altogether  to  the  case  of  land^  althosgh 
the  act  contains  provisions  applicable  to 
other  descriptions  of  property.  It  wai 
conceived  that  it  would  have  embarrassed 
the  consideration  of  the  principal  subject, 
and  rendered  the  note  (already  an  over- 
grown one)  much  too  long,  had  the  appli- 
cation of  the  statute  to  those  other  sub- 
ject-matters been  discussed.  There  is 
however,  one  decision  upon  the  applica- 
tion of  the  act  to  rents  which  it  is  right 
to  notice,  because  of  its  effect  on  the  con- 
struction of  the  second  and  third  sections 
as  regarding  lands.  The  case  intended  is 
James  v.  Salter,  2  Bingh.  N.  C.  505, 
and  8  Bingh.  N.  C.  545.  It  was  an 
action  of  replevin.  Avowry — in  respect 
of  a  rent-charge  devised  by  J.  S.  to 
the  defendant,  and  issuing  out  of  the 
locus  in  quo*  Second  plea  in  bar — ^tbst 
the  distress  was  not  made  within  twenty 
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years  next  afler  the  time  at  which  the 
right  to  make  a  distress  first  accrued  to 
the  defendant, — travene  and  iuue  joined. 
— (The  record  was  in  reality  more  com- 
plex ;  but  so  far  as  relates  to  the  present 
subject,  the  above  was  the  effect  of  it.) 

At  the  trial,  it  appeared  that  the  testa- 
tor died  on  the  1st  of  May,  1805.  It  was 
contended  that  the  avowant  was  barred 
by  the  second  section  of  8  &  4  W.  4,  cap. 
27.  And  the  Court  of  C.  P.,  upon  a  mo- 
tion for  a  new  trial,  held  that  he  was  not 
so  barred. 

The  L.  C.  J.  stated  the  question  to  be, 
'*  whether,  within  the  meaning  of  this  act 
of  parliament,  a  party  who  has  never  been 
in  the  receipt  of  an  annuity  granted  more 
than  twenty  years  before  he  lays  claim  to 
it,  may  still  distrain  for  the  arrears  of  the 
last  twenty  years,  or  whether  the  statute 
operates  under  such  circumstances  as  an 
absolute  bar  to  any  claim  at  all." 

His  Lordship  said,  thvLf^ifyfe  examine 
the  three  different  condifions  expreued  in 
the  third  tection,  this  case  cannot  fall 
within  either,  unless  it  be  the  last—'  claims 
in  respect  of  an  interest  assured  by  any 
instrument,  other  than  a  witty  by  a  person 
being,  in  respect  of  the  same  interest,  in 
receipt  of  the  profits  of  the  land,  where 
no  person  entitled  under  the  instrument 
has  been  in  such  receipt ; '  and  from  this 
bequests  by  will  are  expressly  exempted." 

Mr,  J,  Boutnquet  said,  that  '*  there 
might  have  been  a  question  under  the 
second  section,  whether  the  right  of  action 
was  not  barred  by  the  lapse  of  twenty 
years,  hut  the  act  does  not  ttop  at  the  second 
section — it  goes  on  in  the  third  to  specify 
the  occasions  when  a  right  shall  be  deemed 
to  have  first  accrued  within  twenty  years  / 
and  as  the  case  does  notfaU  within  the  three 
instances  specified  in  that  section,  we  think 
the  annuitant  was  not  barredJ** 

The  efiect  of  this  decision  would  have 
been  to  limit  the  operation  of  the  second 
section  by  the  third  ;  so  that  every  case 
not  provided  for  by  the  third  section 
would  have  been  taken  out  of  the  opera- 
tion of  the  second  section — ^that  is,  out  of 
the  operation  of  the  statute  altogether. 

But  this  decision  was  overruled  by  the 
same  Court  in  James  v.  Salter,  3  Bingh. 
N.  C.  545,  which  arose  on  the  same  state 
of  facts  set  out,  upon  a  second  trial  of  the 


same  cause,  in  a  special  verdict ;  the 
Court  holding  on  argument,  that  *'  the  case 
was  governed  by  the  second  section  of 
the  statute,  which,  under  the  facts  found 
in  the  special  verdict,  affords  a  bar  to  all 
claim  and  title  to  the  annuity." 

"That  the  case,**  said  the  Lord  C.  Jus- 
tice, delivering  the  judgment  of  the  Court, 
**  must  have  been  governed  by  the  second 
section,  if  that  section  had  stood  alone, 
cannot  be  doubted  ;  and,  upon  a  more 
close  examination  of  the  third  section,  the 
object  and  intent  of  it  seem  to  us  to  be  no 
more  than  this — ^to  explain  and  give  a  con- 
struction to  the  enactment  contained  in 
the  second  clause  as  ta  the  time  at  which 
the  right  to  make  a  distress  for  any  rent 
shall  be  deemed  to  have  first  accrued,  in 
those  cases  only  in  which  doubt  or  diffi- 
culty might  occur,  leaving  every  case 
which  plainly  falls  within  the  general 
words  of  the  second  section,  but  is  not 
included  among  the  instances  given  by 
the  third,  to  be  governed  by  the  operation. 

of  the  second Indeed,  unless  thia 

is  held  to  be  the  true  construction,  the 
case  which  is  likely  to  occur,  perhaps 
with  the  most  frequency,  viz.— the  devise 
of  an  estate  in  possession  in  land,  (the  word 
particular  has  probably  been  omitted  here 
by  the  reporter,)  or  of  an  estate  in  poa- 
session  in  a  rent-charge  first  created  by 
the  will — ^would  be  altogether  unprovided 
for  by  the  statute  ;  for  the  third  class  of 
instances  enumerated  in  section  third,  de- 
scribes the  grant  to  be  '  by  a  person  being 
t»  reject  of  the  same  estate  or  interest  in 
the  possestion  or  receipt  of  the  profits  of 
the  land,  or  in  the  receipt  of  the  rent ; ' 
a  description  which  can  neither  apply  to 
the  case  of  a  devise  of  a  particular  estate 
in  land,  or  of  a  newly-created  rent ;  for  the 
devisor,  who  has  by  his  will  carved  an 
estate  in  land  out  of  the  estate  whereof 
he  was  seised,  can  never  be  said  to  have 
been  possessed  in  respect  of  the  same 
estate  or  interest  as  that  claimed  by  the 
devisee ;  still  less  can  the  devisor,  who 
creates  a  new  rent-charge  by  his  will,  be 
said  to  have  been  in  the  receipt  of  the 
rent.  The  case,  therefore,  under  discus- 
sion not  falling  within  the  third  section, 
hut  falling  within  tfhe  clear  and  vnambL 
guous  terms  of  the  second,  we  hold  to  be  gO' 
vemed  thereby  ;  that  the  claim  and  title  of 
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the  defendant  Salter  to  the  annuity  la 
barred  bjr  the  lapse  of  twenty  years  sioce 
his  right  to  distrain  first  accrued;  and  that 
the  Ycrdict  upon  the  second  issue  must 
be  entered  for  the  plaintifF." 

Some  obserTations  on  the  effect  of 
this  decision  will  be  found  in2  Sugd.  V.  Sc 
P.  337,  where  it  is  remarked,  that  <*  if 
the  criticism  of  the  Common  Pleas  be  cor- 
rect in  regard  to  the  language  of  the  third 
section,  which  speaks  of  the  $ame  estate  or 
intereet,  no  case,  although  a  grant  with- 
in that  section,  and  not  a  wiU,  would  fall 
within  it,  where  a  particular  estate  or  a 
rent  was  created  by  it."  Sir  Edward 
Sugden's  own  construction  of  the  thurd 
section  was,  that  such  particular  estates 
and  rents  would  have  been  included  in 
the  third  section ;  and  that  being  derived 
out  of  the  estate  of  the  devisor  or  grantor, 
he  might  well  enough  be  said  to  have  been  in 
possession,  in  respect  of  ike  same  estate  er 
interest.  And  certiunly  it  is  held  that  the 
assignee  of  part  of  a  re  vernon  is  an  assignee 
of  the  reversion  within  the  meaning  of  St. 
84  H.  6,  cap.  34,  (see  the  cases  collected 
in  the  notes  to  Spencer's  case,  vol.  i.  p.28.) 
But  that  statute,  it  must  be  remembered, 
uses  the  word  granteee  as  well  as  assignees, 
and  the  words  '*  anff  reversion  of  or  in  the 
same'*  (lands).  Now,  to  make  it  com- 
pletely analogous  to  2  &  3  W.  4,  c.  27, 
the  words  should  be  '*  of  the  same  rever- 
sion," not  "of  any  reversion;*  so  that 
perhaps  even  an  argument  against  Sir 
Edward's  construction,  and  in  favour  of 
that  of  the  C.  P.,  is  to  be  found  in  the 
presence  of  words  in  the  St.  of  H.  8, 
which  are  omitted  in  that  of  2  &  3  W.  4, 
c.  27.  Practically,  as  has  been  already 
suggested.  Sir  Edward's  construction  and 
that  of  the  Court  may  possibly  be  found 
to  produce  pretty  much  the  same  effect 
upon  the  rights  of  parties. 

It  has,  however,  already  been  hint- 
ed, that  cases  may  by  possibility  occur 
not  falling  within  the  third  section,  and 


in  which  also  the  time  at  which  the  light 
shall  be  deemed  to  have  first  accrued 
within  the  meaning  of  the  second  section 
cannot  be  ascertuned  without  having  re* 
course  to  the  old  state  of  the  law  :  for 
instance,  the  case  of  eestu^f  que  trust  in 
possession  above  discussed,  which  there 
appears  to  be  difficulty  in  rai^ng  withia 
the  third  or  any  subsequent  section,  and 
also  difficulty  in  bringing  within  any  ana- 
logy furnished  by  those  sections  and  in- 
dicative of  the  time  at  which  the  second 
section  is  to  begin  to  operate  upon  it ; 
inasmuch  as,  by  that  secUon,  the  time  of 
limitation  begins  to  run  when  the  right 
first  accrues,  wad  there  may  be  a  difficulty 
in  holding  the  right  of  a  landlord  against 
his  tenant^t-wiil  to  have  accrued  till  the 
determination  of  the  will,  except,  indeed, 
in  cases  falling  within  section  7,  from 
which  this  case  of  eeilta  que  trust  is  ex- 
cluded. 

It  is  proper,  before  concluding  the 
note,  to  point  out  a  singular  alteration 
in  the  former  law,  produced  by  section 
thirt^four,  which  enacts,  that  at  the  de- 
termination of  the  period  limited  by  this 
act,  the  right  and  title  of  the  party  to  the 
land  shall  be  extsngmsheiL  The  act  di& 
fers  in  this  respect  from  every  previous 
statute  of  limitations,  excepting  that  re* 
garding  non-claim  on  a  fine ;  their  effect 
both  upon  debts,  rights  of  action,  and 
rights  of  entry,  having  been  to  bar  the 
remedy,  but  leave  the  right  m  ene.  And 
this  section*  has  the  collateral  effect  of 
giving  the  tortious  possessor  a  title  against 
all  the  world  after  the  lapse  of  the  pre- 
scribed period ;  since  the  title  of  the  true 
owner  is  extinguished,  and  there  is  no 
other  person  who  can  possibly  set  up  a 
claim  to  the  fee-simple.  It  will,  however, 
perhaps  be  found  that  the  security  of 
a  purchaser  is  not  ascertained  by  this 
provision,  in  many  cases  where  it  would 
not  have  been  so  under  the  old  systeoi. 
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MICH.  10  G.  4.— Q  B. 
[rbportid  5  m.  &  k.  802.] 

Tht  interest^  when  it  accrues^  feeds  the  estoppel. 

Ejectment  for  certain  messuages  and  lands,  situate  in 
the  parish  of  St.  Margaret,  in  the  town  and  borough  of 
Leicester.  Plea,  not  guilty.  At  the  trial  before  UOyley^ 
Serjt.,  at  the  Leicester  Summer  Assizes  1828,  a  verdict 
was  found  for  the  plaintiff  by  consent,  subject  to  the  opinion 
of  this  court  upon  the  following  case  :— 

Theophilus  Holmes,  being  seised  in  fee  of  certain  tene- 
ments, by  his  last  will  and  testament  in  writing,  bearing 
date  29th  September  1784,  duly  executed  and  attested  for 
the  purpose  of  passing  real  estates,  gave  and  devised  as 
follows :— '*  I  give  and  devise  the  messuage  or  tenement 
wherein  I  now  dwell,  with  the  appurtenances  thereto  be- 
longing, and  the  use  of  all  my  household  goods,  plate,  linen, 
and  other  household  furniture  of  every  sort  and  kind  which 
shall  be  about  my  said  messuage  or  tenement  at  the  time  of 
my  decease,  and  also  my  messuage  or  tenement  in  Belgrave 
Gate,  Leicester,  unto  my  wife  Christian  Holmes  for  and 
during  her  natural  life  ;  and  from  and  after  her  decease,  I 
give  and  devise  the  said  messuage  or  tenement  wherein 
I  now  dwell,  with  the  appurtenances,  and  also  my  said 
messuages  or  tenements  "  (in  the  said  will  described,  being 
those  for  the  recovery  of  which  these  actions  are  brought,) 
**  with  warehouses,  stables  and  other  buildings,  yards,  gar* 
dens,  and  backsides  thereto  belonging,  in  case  I  shall  die 
without  issue  (but  not  otherwise),  unto,  between  and  among 
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all  the  children  of  my  brother,  the  Rev.  Mr.  William 
Holmes,  that  shall  be  living  at  the  time  of  my  said  wife's 
decease,  and  to  their  heirs  and  assigns  for  ever." 

The  testator  died,  seised  of  the  premises  in  question,  in 
September  1785,  without  issue,  and  without  altering  or 
revoking  his  said  will.  On  his  death,  his  widow,  who  afiter-> 
wards  married  Joseph  Chamberlain,  entered  into  possession 
of  the  tenements  in  question,  and  so  continued  until  the 
time  of  her  death,  which  happened  in  or  about  September 
1826.  The  William  Holmes  mentioned  in  the  will  of  the 
testator  had  issue  three  children  only;  viz.,  James  Harri- 
man,  Ann  Mary,  and  Thomas  Bradgate.  James  Harriman 
Holmes  and  Thomas  Bradgate  Holmes  died  without  issue 
in  the  lifetime  of  the  testator's  widow.  Ann  Mary  Holmes 
married  Joseph  Brooks  Stephenson,  and  was  the  only  child 
of  William  Holmes  living  in  March  1814,  and  at  the  Ume 
of  the  death  of  the  testator's  widow. 

On  the  4th  March,  1814,  and  during  the  lifetime  of  the 
testator's  widow,  by  indenture  duly  made  between  the  said 
J.  B.  Stephenson  and  Ann  Mary  his  wife,  (therein  described 
as  devisee  named  in  the  last  will  of  the  said  Theophilus 
Holmes  then  deceased,)  of  the  first  part,  J.  Connor,  Gent 
of  the  second  part,  Charles  Waldron  of  the  third  part,  and 
Thomas  Chandless,  Gent  a  trustee  on  behalf  of  the  said 
Charles  Waldron,  and  also  of  the  said  J.  B.  Stephenson 
and  Ann  Mary  his  wife,  of  the  fourth  part ;  the  latter,  in 
consideration  of  600Z.  granted  to  Charles  Waldron,  his 
executors,  administrators,  and  assigns,  for  and  during  their 
natural  lives  and  the  life  of  the  survivor,  an  annuity  of  100/. 
to  be  charged  upon  and  issuing  out  of  the  said  messuages 
or  tenements  devised  by  the  will  of  Theophilus  Holmes; 
and  for  better  securing  the  payment,  granted,  bargained, 
and  sold  to  Thomas  Chandless,  his  executors,  &c.,  all  the 
said  premises,  to  hold,  from  and  immediately  after  the 
decease  of  Christian  Holmes,  for  the  term  of  ninety-nine 
years.  And  then,  after  reciting  that  the  said  J.  B.  Stephen- 
son and  Ann  Mary  his  wife  did,  as  of  Hilary  Term  then 
last,  levy  before  the  Court  of  C.  P.  at  Westminster  unto 
T.  Chandless  and  his  heirs,  one  fine  sur  conusance  de  droit 
come  ceOf  &c.  of  the  said  premises,  by  the  description  of 
seven  messuages,  seven  gardens,  and  one  acre  of  land,  with 
the  appurtenances,  in  the  parish  of  St  Margaret,  in  the 
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town  and  borough  of  Leicester,  of  which  fine  no  uses  had 
as  yet  then  been  declared,  it  was  by  the  said  indenture 
agreed  and  declared  that  the  said  fine  should  be  and  enure, 
in  die  first  place,  for  confirming  the  said  yearly  rent-charge 
of  lOOiL,  and^  in  the  next  place,  to  the  use  of  T.  Chandless, 
his  executors,  &c.  for  and  during  the  said  term  of  ninety- 
nine  years.  The  said  last-mentioned  indenture  was  duly 
executed  by  the  parties,  and  a  receipt  for  the  consideratiou 
money  indorsed,  and  a  memorial  of  the  same  was  duly 
inrolled  in  the  Court  of  Chancery.  The  fine  referred  to  by 
the  said  indenture  was  duly  levied,  according  to  the  same,  in 
Hilary  Term,  54  Geo.  8,  with  proclamations.  On  the  1 1th 
April,  1823,  T.  Chandless  died,  having  made  a  will  and 
several  codicils,  and  appointed  Sir  William  Long,  Knt  and 
Henry  Gore  Chandless  executors.  On  the  27th  January, 
1827,  by  indenture  of  that  date  between  the  said  C.  Wal- 
dron  of  the  first  part,  the  said  executors  of  T.  Chandless  of 
the  second  part,  Newbold  Kinton,  one  of  the  lessors  of  the 
plaintiff,  of  the  third  part,  and  James  Christmas,  one  other 
of  the  said  lessors,  of  the  fourth  part,  for  the  consideration 
therein  expressed,  the  said  annuity  was  assigned  to  the  said 
N.  Kinton ;  and  the  said  term  of  ninety-nine  years,  for 
securing  the  same,  was  assigned  to  the  said  J.  Christmas. 
On  the  4th  June,  1827,  1275/.  became  due  in  respect  of  the 
said  annuity.  The  day  of  the  demises  laid  in  the  declara- 
tion is  the  1st  November,  1827. 

The  questions  for  the  opinion  of  the  court  are. 

First,  whether  A.  M.  Stephenson,  who  was  the  only  child 
of  William  Holmes  living  on  the  4th  March,  1814,  and  at 
the  time  of  the  death  of  Christian  Holmes  (afterwards 
Chamberlain),  took  a  vested  or  contingent  remainder  under 
and  by  virtue  of  the  will  of  Theophilus  Holmes. 

Secondly,  whether  the  fine  levied  by  Mr.  and  Mrs.  Ste- 
phenson worked  any  forfeiture  of  the  estate  of  the  latter  or 
transferred  any  interest  therein. 

The  case  was  argued  at  the  sittings  in  Banc  after  Trinity 
Term  1827,  by  Preston  (with  whom  was  Dennum)  for  the 
plaintiff,  and  by  N.  IL  Clarke  for  the  defendant 

It  was  admitted,  on  the  part  of  the  plaintiff,  that  the 
estate  given  by  Theophilus  Holmes  to  tlie  children  of  Wil- 
liam Holmes  was  contingent  during  the  lifetime  of  tlie 
testator's  widow ;  but  it  was  contended  that  tlie  fine  levied 
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by  the  daughter  of  W.  Holmes,  though  operative  only  by 
way  of  estoppel  duriug  the  lifetime  of  the  testator's  widow, 
operated  after  her  death,  when  the  contingency  happened, 
on  the  estate  which  then  became  vested  in  the  daughter  of 

(a)  3  P.  Wim.   W.  Holmes.     And  the  cases  of  Vick  v.  Edwards  (a),  He^ 

(b)  2  Bwn.  &     ^-  Hereford  (J),  and  Dames  v.  Bush  (c),  were  cited,  and 
Aid.  242.  relied  on. 

&  Y.  58.  For  the  defendant  it  was  contended,  that  the  estate  given 

to  the  daughter  of  W.  Holmes  could  not  be  conveyed  by 
the  fine  levied  during  the  lifetime  of  the  widow  of  T. 
Holmes  the  testator,  because  a  contingent  remainder  could 
not  be  so  conveyed ;  and,  therefore,  that  the  estate  still 
remained  vested  in  Mr.  and  Mrs.  Stephenson.  That  tbe 
fine  levied  by  them  operated  by  way  of  estoppel  only,  and 
that,  of  that,  a  stranger  was  not  entitied  to  take  advantage. 

485 ;  8  B.  &      And  for  the  last  position  Doe  v.  Martyn  {d)  was  cited  and 

c.  407.  relied  on. 

The  Court  took  time  to  consider  of  their  judgment,  which 
was  now  delivered  by 

Bayley^  J. — This  case  depended  upon  the  effect  of  a  fine 
levied  by  a  person  who  had  a  contingent  remainder  in  fee. 
The  short  facts  were  these :  Ann  Mary,  the  wife  of  Joseph 
Brooks  Stephenson,  was  entitied  to  an  estate  in  fee  upon 
the  contingency  of  her  surviving  Christian,  the  widow  of 
Theophilus  Holmes:  and  she  and  her  husband  conveyed 
Uie  premises  to  Thomas  Chandless  for  a  term  of  ninety-nine 
years,  and  levied  a  fine  to  support  that  conveyance.  Chris- 
tian, the  widow,  died,  leaving  Mrs.  Stephenson  living ;  so 
that  the  contingency,  upon  which  the  limitation  of  the 
estate  to  Mrs.  Stephenson  depended,  happened,  and  this 
ejectment  was  brought  by  the  assignees  of  the  executors  of 
Thomas  Chandless,  in  whom  the  term  of  ninety- nine  yean 
was  vested.  It  was  admitted  in  argument,  on  the  part  of 
the  defendant,  that  the  fine  was  binding  upon  Mr.  and  Mrs. 
Stephenson,  and  all  who  claimed  under  them,  by  estoppel; 
but  it  was  insisted  that  such  fine  operated  by  way  of  estoppel 
only ;  that  it,  therefore,  bound  only  parties  and  privies,  not 
strangers ;  that  the  defendant,  not  being  proved  to  come  in 
under  Mr.  and  Mrs.  Stephenson,  was  to  be  deemed  not  a 
privy  but  a  stranger ;  and  that,  as  to  him,  the  estate  was  to 
be  considered  as  still  remaining  in  Mr.  and  Mrs.  Stephen- 
son.    In  support  of  this  position  reliance  was  placed  upon 
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tlie  latter  part  of  the  judgment  delivered  by  me  in  the  case 
of  Doe  d.  Brune  v.  Martyn  (a),  and  that  part  of  the  judg-  (a)  2  M.  &  R. 
ment  certainly  countenances  the  present  defendant's  argu-  ^^^497.    '  ^ 
ment     But  the  reasoning  in  that  case  proceeds  upon  the 
supposition  that  a  fine   by  a  contingent  .remainder-man 
operates  by  estoppel,  and  by  estoppel  only  ;  its  operation  by 
estoppel,  which  is  indisputable,  was  sufficient  for  the  pur* 
pose  of  that  decision ;   whether  it  operated  by   estoppel 
only,  or  whether  it  had  a  further  operation,  was  perfectly 
immaterial  in  that  case ;  and  the  point  did  not  there  require 
that  investigation  which  the  discussion  of  this  case  has 
rendered  necessary.     We  have,  therefore,  given  the  subject 
that  further  consideration  which  it  required,  and  we  are 
satisfied,  upon  the  authorities,  that  a  fine  by  a  contingent* 
remainder-man,  though  it  operates  by  estoppel,  does  not 
operate   by  estoppel  only,  but  has  an  ulterior  operation 
when  the  contingency  happens ;  that  the  estate  which  then 
becomes  vested  feeds  the  estoppel;  and  that  the  fine  ope- 
rates upon  that  estate,  as  though  that  estate  had  been  vested 
in  the  conusors  at  the  time  the  fine  was  levied. 

The  first  authority  which  it  is  necessary  to  notice  is 
Rawlins^ s  case  (b).      There,  Cartwright  demised  land,  not  (a)  4  co.  Rep. 
his  own,  to  Weston,  for  six  years.     Rawlins,  who  owned  ^^' 
the  land,  demised  it  to  Cartwright  for  twenty-one  years; 
and  Cartwright  re-demised  it  to  Rawlins  for  ten  years.     It 
was  resolved  that  the  lease  by  Cartwright,  when  he  had 
nothing  in  the.  land,  was  good  against  him  by  conclusion, 
and  that  when  Rawlins  re-demised  to  him  then  was  hi$ 
interest  bound  by  the  conclusion;   and  that  when  Cart- 
wright re-demised  to  Rawlins,  then  was  Rawlins  concluded 
also.     Rawlins,  indeed,  was  bound  as  privy,  because  he 
came  in  under  Cartwright;  but  the  purpose  for  which  I 
cite  this  case  is,  to  show  that  as  soon  as  Cartwright  got  the 
land,  his  interest  in  it  was  bound.     In   Weale  v.  Lower  (c),  (0)  poUexf.  54. 
the  case  was  thus  : — Thomas,  a  contingent-remainder-man 
in  fee,  demised  to  Grylls  for  five  hundred  years,  and  levied 
a  fine  to  Grylls  for  five  hundred  years,  and  died.     The  con- 
tingency happened,  and  the  remainder  vested  in  the  heir  of 
Thomas,  and,  whether  this  demise  was  good  as  against  the 
heir  of  Thomas,  was  the  question.    It  was  argued  before 
Haley  C.  J.,  and  his  opinion  was,  that  the  fine  did  operate 
at  first  by  conclusion,  and  passed  no  interest,  but  bound 
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ircre  Jcikcd  to  A.  aad  B.  and  tk  SMiiiw  mad  tke 
of  sock  wffifoff,  in  tr«st  to  sefl.  Upon  a  reference 
to  dbe  Baiter,  be  reported  that  tbey  ooold  not  make  a  good 
tide,  becofloe  tbe  fee  wooM  vest  in  nehber  tiD  one  died. 
Oo  exeeptions  to  the  nnster^s  report.  Lord  TaBoi  beU  that 
a  fine  b3r  the  trustees  woold  pass  a  good  thle  to  die  par- 
thuer  by  estoppel ;  for,  tboogfa  the  fee  was  in  abeyance, 
one  of  the  two  tmstees  most  be  the  snnriror,  and  endded 
to  tbe  fntare  interest;  consequendy,  bis  heirs  ciaiming 
onder  him  would  be  estopped,  by  reas4m  of  the  fine  by  the 
ancestor,  from  saying  quod  partes  Jims  nihil  habuenmiy 
though  he  that  levied  the  fine  had  at  the  dme  no  right  or 
title  to  the  condngent  fee.  On  the  following  day  he  cited 
(d)V0]]0%t&i,  ^^  ca»e  of  fVeale  v.  Lower  (d)^  which  I  have  before  dted. 

Now,  whether  Lord  Talbot  was  right  in  treadng  the  fee  as 
being  in  abeyance,  and  the  limitadon  to  the  survivor  and  his 
heirs  as  a  contingent  renuunder  or  not»  it  is  evident  he  did 
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80  consider  them ;  and  lie  must  have  had  the  impression 
that  the  fine  would  have  operated,  not  by  estoppel  only, 
but  by  way  of  passing  the  estate  to  the  purchaser,  because 
unless  it  had  the  latter  operation  as  well  as  the  former,  it 
would  not  pass  a  good  title  to  the  purchaser. 

Mr.  Fearne,  in  his  work  on  Remainders,  c.  6,  s.  5,  says, 
**  We  are  to  remember,  however,  that  a  contingent  remainder 
may,  before  it  vests,  be  passed  by  fine  by  way  of  estoppel 
so  as  to  bind  the  interest  which  shall  afterwards  accrue  by 
the  contingency  ;*"  and  after  stating  the  &cts  in  fVeale  y. 
LoweTj  he  says,  '*  It  was  agreed  that  the  contingent 
remainder  descended  to  the  conusor'^s  heir ;  and  though  the 
fine  operated  at  first  by  conclusion  only,  and  passed  no 
interest,  yet  the  estoppel  bound  the  heir:  and  that,  upon 
the  contingency,  the  estate  by  estoppel  became  an  estate  in 
interest,  of  the  same  effect  as  if  the  contingency  had 
happened  before  the  fine  was  levied." 

Upon  these  authorities,  we  are  of  opinion  that  the  fine  in 
this  case  had  a  double  operation — that  it  bound  Mr.  and 
Mrs.  Stephenson  by  estoppel  or  conclusion  so  long  as  the 
contingency  continued;  and  that  when  the  contingency 
happened,  the  estate  which  devolved  upon  Mrs.  Stephenson 
fed  the  estoppel ;  the  estate  created  by  the  fine,  by  way  of 
estoppel,  ceased  to  be  an  estate  by  estoppel  only,  and 
became  an  interest,  and  gave  Mr.  Chandless,  and  those 
having  a  right  under  him,  exactly  what  he  would  have  liad 
in  case  the  contingency  had  happened  before  the  fine  was 
levied. 

Judgment  for  the  Plaintiff. 


OPINION  OF  THE  JUDGES 


IN    THB 


DUCHESS   OF    KINGSTON'S    CASE. 


A.  D.  1776. 


Ordered  by  the  Lords  Spiritual  and  Temporal  in  parlia- 
ment assembled,  that  the  following  questions  be  put  to  the 
Judges,  viz. : — 

1.  Whether  a  sentence  of  the  Spiritual  Court  against  a 
marriage  in  a  suit  for  jactitation  of  marriage  is  conclusive 
evidence  so  as  to  stop  the  counsel  for  the  crown  from  prov- 
ing the  said  marriage  in  an  indictment  for  polygamy  ? 

2.  Whether,  admitting  such  sentence  to  be  conclusive 
upon  such  indictment,  the  counsel  for  the  crown  may  be 
admitted  to  avoid  the  effect  of  such  sentence,  by  proving 
the  same  to  have  been  obtained  by  fraud  or  collusion  ? 

Whereupon,  the  Lord  Chief  Justice  of  the  Court  of  Com- 
mon Pleas  (Sir  William  De  Greyy  afterwards  Lord  Walsing- 
bam),  having  conferred  with  the  rest  of  the  Judges  present, 
delivered  their  unanimous  opinion  upon  the  said  questions, 
with  his  reasons,  as  follow,  viz. : — 

My  lords;  My  lord  chief  baron,  (Sir  Sidney  Stafford 
Smythe),  and  the  rest  of  my  brethren,  have  desired  me  to 
deliver  their  answer  to  the  questions  your  lordships  have 
been  pleased  to  propound  to  us. 

That  our  opinion  may  be  the  better  understood,  it  is 
necessary  to  make  some  observations  on  what  has  passed 
in  argument  upon  the  subject. 

What  has  been  said  at  the  bar  is  certainly  true,  as  a 
general  principle,  that  a  transaction  between  two  parties,  in 
judicial  proceedings,  ought  not  to  be  binding  upon  a  third ; 
for  it  would  be  unjust  to  bind  any  person  who  could  not  be 
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admitted  to  make  a  defence,  or  to  examine  witnesses,  or  to 
appeal  from  a  judgment  he  might  think  erroneous;  and 
therefore  the  depositions  of  witnesses  in  another  cause  in 
proof  of  a  fact,  the  verdict  of  a  jury  finding  the  fact,  and 
the  judgment  of  the  Court  upon  facts  found,  although 
evidence  against  the  parties,  and  all  claiming  under  them, 
are  not,  in  general,  to  be  used  to  the  prejudice  of  strangers. 
There  are  some  exceptions  to  this  general  rule,  founded 
upon  particular  reasons,  but  not  being  applicable  to'  the  pre- 
sent subject,  it  is  unnecessary  to  state  them. 

From  the  variety  of  cases  relative  to  judgments  being 
given  in  evidence  in  civil  suits,  these  two  deductions  seem 
to  follow  as  generally  true :  first,  that  the  judgment  of 
a  Court  of  concurrent  jurisdiction,  directly  upon  the 
point,  is  as  a  plea,  a  bar,  or  as  evidence,  conclusive,  be- 
tween the  same  parties,  upon  the  same  matter,  directly  in 
question  in  another  Court:  secondly,  that  the  judgment  of 
a  court  of  exclusive  jurisdiction,  directly  upon  the  point,  is, 
in  like  manner,  conclusive  upon  the  same  matter,  between 
the  same  parties,  coming  incidentally  in  question  in  another 
Court,  for  a  different  purpose.  But  neither  the  judgment 
of  a  concurrent  or  exclusive  jurisdiction  is  evidence,  of  any 
matter  which  came  collaterally  in  question,  though  mthin 
their  jurisdiction;  nor  of  any  matter  incidentally  cogniza- 
ble ;  nor  of  any  matter  to  be  inferred  by  argument  from 
the  judgment. 

Upon  the  subject  of  marriage,  the  Spiritual  Court  has 
the  sole  and  exclusive  cognizance  of  questioning  and  decid- 
ing, directly,  the  legality  of  marriage ;  and  of  enforcing^ 
specifically,  the  rights  and  obligations  respecting  persons 
depending  upon  it;  but  the  Temporal  Courts  have  the 
sole  cognizance  of  examining  and  deciding  upon  all  tempo- 
ral rights  of  property ;  and,  so  far  as  such  rights  are  con- 
cerned, tbey  have  the  inherent  power  of  deciding  inciden- 
tally, either  upon  the  fact,  or  the  legality  of  marriage, 
where  they  lie  in  the  way  to  the  decision  of  the  proper 
objects  of  their  jurisdiction  :  they  do  not  want  or  require 
the  aid  of  the  Spiritual  Courts ;  nor  has  the  law  provided 
any  legal  means  of  sending  to  them  for  their  opinion ;  ex- 
cept where,  in  the  case  of  marriage,  an  issue  is  joined  upon 
the  record  in  certain  real  writs,  upon  the  legality  of  a  mar- 
riage, or  its  immediate  consequence,  '^  general  bastardy  ;^^ 
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or,  in  like  manner,  in  some  other  particular  instances, 
lying  peculiarly  in  the  knowledge  of  their  Courts,  as  profes- 
sion, deprivation,  and  some  others;  in  these  cases,  upon  the 
issue  so  formed,  the  mode  of  trying  the  question  is  by  re- 
ference to  the  ordinary,  and  his  certificate,  when  returned, 
received  and  entered  upon  the  record  in  the  Temporal 
Courts,  is  a  perpetual  and  conclusive  evidence  against  all 
the  world  upon  that  point ;  which  exceptionable  extent,  on 
whatever  reasons  founded,  was  the  occasion  of  the  statate 
of  the  9th  of  Henry  6,  requiring  certain  public  proclama- 
tions to  be  made  for  persons  interested  to  come  in,  and 
be  parties  to  the  proceeding.  But,  even  in  these  cases,  if 
the  ordinary  should  return  no  certificate,  or  an  insuffident 
one ;  or,  if  the  issue  is  accompanied  with  any  special  cir- 
cumstances, as  if  a  second  issue,  triable  by  a  jury,  is  formed 
upon  the  same  record ;  or,  if  the  effect  of  the  same  issne 
is  put  into  another  form,  a  jury  is  to  decide,  and  not  the 
ordinary  to  certify,  the  truth ;  and  to  this  purpose  Sir 
William  Staunford  mentions  a  remarkable  instance.  Bi- 
gamy was  triable  by  the  bishop'^s  certificate;  but  if  the  pri- 
soner, to  avoid  the  charge,  pleads  that  the  second  espousals 
were  null  and  void,  because  he  had  a  former  wife  living, 
this  special  bigamy  was  not  to  be  tried  by  the  bishop^s  cer- 
tificate. 

So  that  the  trial  of  marriage,  either  as  to  legality,  or  £ict, 
was  not  absolutely,  and  from  its  nature,  an  object  alim 
Jbri. 

There  was  a  time,  when  the  Spiritual  Courts  wished  that 
their  determinations  might  in  all  cases  be  received  as  authen- 
tic in  the  Temporal  Courts ;  and  in  that  solemn  assembly 
of  the  king,  the  peers,  the  bishops,  and  judges,  convened 
for  the  purpose  of  settling  the  demands  of  the  church,  by 
Edward  the  Second,  one  of  the  claims  was  expressed  in 
these  words :  '^  Si  aliqua  causa,  vel  negotium,  cujus  oogni- 
do  spectat  ad  forum  ecclesiasticum,  et  coram  ecclesiastioo 
judice  fiierit  sententialit^r  terminatum,  et  transierit  in  rem 
judicatam,  nee  per  appellationem  fueritsuspensum;  et  post- 
modum,  coram  judice  seculari,  super  eadem  re  inter  easdem 
personas  questio  moveatur,  et  provetur  per  testes  vel  instru'* 
menta,  talis  exceptio  in  foro  seculari  non  admittatur.^  The 
answer  to  which  demand  was  expressed  in  this  manner: 
'*  Quando  eadem  causa,  diversis  rationibus  coram  judicibus 
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ecclesiasticis  et  secularibus,  ventilatur,  dicunt  quod  (non 
obstante  ecclesiastico  judicio)  curia  regis  ipsum  tractet 
negotium,  ut  sibi  ezpedire  videtur.*^  For  which  Lord 
Coke  gives  this  reason,  second  Institute,  c.  22.  *'  For  the 
Spiritual  Judges'  proceedings  are  for  the  correction  of  the 
spiritual  inner  man,  and,  '  pro  salute  animse,'  to  enjoin  him 
penance ;  and  the  Judges  of  the  Common  Law  proceed  to 
give  damages  and  recompence  for  the  wrong  and  injury 
done  ;^  and  then  adds,  **  and  so  thb  article  was  deservedly 
rejected." 

^  And  the  same  demand  was  made,  and  received  the  same 
answer,  in  the  third  year  of  King  James  the  First. 

It  is  to  be  observed,  that  this  demand  related  only  to 
civil  suits  between  the  same  parties ;  and  that  the  sentence 
should  be  received  as  a  plea  in  bar.  But  this  attempt  and 
miscarriage  did  not  prevent  the  Temporal  Courts  from  show- 
ing the  same  respect  to  their  proceedings,  as  they  did  to  those 
in  other  Courts.  And  therefore  where,  in  civil  causes,  they 
found  the  question  of  marriage  directly  determined  by  the 
Ecclesiastical  Courts,  they  received  the  sentence,  though  not 
as  a  plea,  yet  as  a  proof  of  the  fact;  it  being  an  authority  ac* 
credited  in  a  judicial  proceeding  by  a  Court  of  competent 
jurisdiction;  but  still  they  received  it  upon  the  same  prin- 
ciples, and  subject  to  the  same  rules,  by  which  they  admit 
the  acts  of  other  Courts. 

Hence  a  sentence  of  nullity,  and  a  sentence  in  affirm- 
ance of  a  marriage,  have  been  received  as  conclusive 
evidence  on  a  question  of  legitimacy  arising  incidentally 
upon  a  claim  to  a  real  estate. 

A  sentence  in  a  cause  of  jactitation  has  been  received 
upon  a  title  in  ejectment,  as  evidence  against  a  marriage, 
and,  in  like  manner  in  personal  actions,  immediately  founded 
on  a  supposed  marriage. 

So  a  direct  sentence,  in  a  suit  upon  a  promise  of  marriage, 
against  the  contract,  has  been  admitted  as  evidence  against 
such  contract,  in  an  action  brought  upon  the  same  promise 
for  damages,  it  being  a  direct  sentence  of  a  competent 
Court,  disproving  the  ground  of  the  action. 

So  a  sentence  of  nullity  is  equally  evidence  in  a  per- 
sonal action  against  a  defence  founded  upon  a  supposed 
coverture. 
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But  in  all  these  cases,  the  parties  to  the  suits,  or  at  least 
the  parties  against  whom  the  evidence  was  received,  were 
parties  to  the  sentence,  and  had  acquiesced  under  it;  or 
claimed  under  those  who  were  parties,  and  had  acquiesced. 

But  although  the  law  stands  thus  with  regard  to  dvil 
suits,  proceedings  in  matters  of  crime,  and  especially  of 
felony,  fall  under  a  different  consideration :  first,  because 
the  parties  are  not  the  same ;  for  the  King,  in  whom  the 
trust  of  prosecuting  public  offences  is  vested,  and  which  is 
executed  by  his  immediate  orders,  or  in  his  name  by  some 
prosecutor,  is  no  party  to  such  proceedings  in  the  Ecclesias- 
tical Court,  and  cannot  be  admitted  to  defend,  examine 
witnesses,  in  any  manner  intervene,  or  appeal :  secondly, 
such  doctrines  would  tend  to  give  the  Spiritual  Courts, 
which  are  not  permitted  to  exercise  any  judicial  cognisance 
in  matters  of  crime,  an  immediate  influence  in  trials  for 
offences,  and  to  draw  the  decision  from  the  course  of  the 
common  law,  to  which  it  solely  and  peculiarly  belongs. 

The  ground  of  the  judicial  powers  given  to  Ecclesiastical 
Courts  is,  merely,  of  a  spiritual  consideration,  *^  pro  corree- 
tione  morum,  et  pro  salute  animse.^''  They  are  therefore 
addressed  to  the  conscience  of  the  party.  But  one  great  ob* 
ject  of  temporal  jurisdiction  is  the  public  peace ;  and  crimes 
against  the  public  peace  are  wholly,  and  in  all  their  parts, 
of  temporal  congnisance  alone.  A  felony  by  common  law 
was  also  so.  A  felony  by  statute  becomes  so  at  the  moment 
of  its  institution.  The  Temporal  Courts  alone  can  expound 
the  law,  and  judge  of  the  crime,  and  its  proofs;  in  doing 
so,  they  must  see  with  their  own  eyes,  and  try  by  their 
own  rules,  that  is,  by  the  common  law  of  the  land ;  it  is 
the  trust  and  sworn  duty  of  their  office. 

When  the  Acts  of  Henry  the  Eighth  first  declared  what 
marriages  should  be  lawful,  and  what  incestuous,  the  Tem- 
poral Courts,  though  they  had  before  no  jurisdiction,  and  the 
Acts  did  not  by  express  words  give  them  any  upon  the 
point,  decided,  incidentally,  upon  the  construction,  declared 
what  marriage  came  within  the  Levitical  decree,  and  pro- 
hibited the  Spiritual  Courts  from  giving  or  proceeding 
upon  any  other  construction. 

Whilst  an  ancient  statute  subsisted  (2  H.  4,  15),  by 
which  personal  punishment  was  incurred  on  holding  here* 
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tical  doctrines,  the  Temporal  Courts  took  notice,  inciden-^ 
tally,  whether  the  tenet  was  heretical  or  not ;  for  **  the 
King's  Court  will  examine  all  things  ordained  by  statute.** 

When  the  statute  of  W.  3  made  certain  blasphemous 
doctrines  a  temporal  crime,  the  Temporal  Courts  alone 
could  determine,  whether  the  doctrine  complained  of  was 
blasphemous  so  as  to  constitute  the  crime. 

If  a  man  should  be  indicted  for  taking  a  woman  by  force 
and  marrying  her,  or  for  marrying  a  child  without  her  father^s 
consent ;  or  for  a  rape  where  the  defence  is,  that  ^*  the 
woman  is  his  wife  f  in  all  these  cases,  the  Temporal  Courts 
are  bound  to  try  the  prisoner  by  the  rules  and  course  of  the 
common  law,  and  incidentally  to  determine  what  is  hereti' 
cal,  and  what  is  blasphemous ;  and  whether  it  was  a  marriage 
within  the  statute — a  marriage  without  consent ;  and  whe- 
ther, in  the  last  case,  the  woman  was  his  wife :  but  if  they 
should  happen  to  find,  that  sentences,  in  the  respective 
cases,  had  been  given  in  the  Spiritual  Court  upon  the 
heresy,  the  blasphemous  doctrines,  the  marriage  by  force, 
the  marriage  without  consent,  and  the  marriage  on  the  rape; 
and  the  Court  must  receive  such  sentences  as  conclusive 
evidence,  in  the  first  instance,  without  looking  into  the 
case ;  it  would  vest  the  substantial  and  effective  decision, 
though  not  the  cognisance  of  the  crimes,  in  the  Spiritual 
Court,  and  leave  to  the  Jury,  and  the  Temporal  Courts, 
nothing  but  a  nominal  form  of  proceeding,  upon  what 
would  amount  to  a  predetermined  conviction  or  acquittal ; 
which  must  have  the  effect  of  a  real  prohibition,  since  it 
would  be  in  vain  to  prefer  an  indictment,  where  an  act  of  a 
foreign  Court  shall  at  once  seal  up  the  lips  of  the  witnesses, 
the  Jury,  and  the  Court,  and  put  an  entire  stop  to  the  pro^ 
ceeding. 

And  yet  it  is  true,  that  the  Spiritual  Courts  have  no 
jurisdiction,  directly  or  indirectly,  in  any  matter  not  alto- 
gether spiritual ;  and  it  is  equally  true,  that  the  Temporal 
Courts  have  the  sole  and  entire  cognisance  of  crimes,  which 
are  wholly  and  altogether  temporal  in  their  nature. 

And  if  the  rule  of  evidence  must  be,  as  it  is  often  de- 
clared to  be,  reciprocal ;  and  that  in  all  cases  in  which  sen-* 
tences  fiavourable  to  the  prisoner,  are  to  be  admitted  as 
conclusive  evidence  for  him ;  the  sentences,  if  unfavourable 
to  the  prisoner,  are  in  like  manner  conclusive  evidence 


tke  JmigtA  •£  die  O 
M  tke  mffdef  m 

Tfce    "      ''    " 
FeloBj  ii  a  S*^  cave  af 
bart'ft  BcportB  k  k  keU,  dns  tkej 
pcire  fiv  feloBj,  bcftie  ike  Utmj 
awl  alihoagt,  after  covrkooo,  thej 
aad  sake  the 

ode  cu  pnnre  er  iBi|«ufe  aaydoap  sfgakm  ike  TerdicC; 
hf  fwm  J  ai  tfcat  Tefj  leaiacJ  jadge  dcchre%  ^kvooldbe 
to  iletemkie^  thoa^  aoC  capitally,  ^laa  a  capkal  crime, 
aad  tlicreby  jwlge  of  the  aaCare  of  the  crime,  and  the 
validitj  of  the  proofr ;  neidier  of  which  beloDgs  to  them 
to  do.** 

I^  therefore^  waA  a  seoteaee,  otoi  opon  a  amtter  with* 
io  their  jariMficdoo,  and  before  a  felony  cooiraittedy  should 
be  conduaTe  eridenoe  on  a  trial  for  felony  committed  after, 
the  opinion  of  a  Judge,  incompetent  to  the  poiposej  resolt- 
ing  (for  aoght  appears)  from  inconq>etent  proob  (as  sap- 
pose  the  sappletory  oath)  will  direct,  or  rule,  a  Jury  and  a 
Court  id  competent  jurisdiction,  without  confronting  any 
witnesses  or  hearing  any  proo& :  for  the  question  supposes, 
and  the  truth  is,  tliat  the  Tempcmd  Court  does  not  and 
cannot  examine,  whether  the  sentence  k  a  just  condusioD 
from  the  case,  either  in  law  or  &ct;  and  the  difficulty  will 
not  be  removed  by  presuming  that  every  Court  determines 
rigfady,  because  it  must  be  presumed  too>  that  the  parties 
did  right  in  bringing  the  full  and  true  case  before  the  Court ; 
and  if  they  did,  still  the  Court  will  have  determined  rigfady 
by  ecclesiasdcal  laws  and  rules,  and  not  by  those  laws  and 
rules  by  which  criminals  are  to  stand  or  Ml  in  this  country. 

If  the  reason  for  receiving  such  sentence  is,  because  it 
is  the  judgment  of  a  Court  competent  to  the  inquiry  then 
before  them ;  from  the  same  reason,  the  determinadon  of 
two  Jusdces  of  the  Peace  upon  the  frict  or  validity  of  a 
marriage,  in  adjudging  a  place  of  settlement,  may  hereafter 
be  offered  as  evidence,  and  give  the  law  to  the  highest 
Court  of  criminal  jurisdicdon. 
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But  if  a  direct  sentence  upon  the  identical  question,  in  a 
matrimonial  cause,  should  be  admitted  as  evidence  (though 
such  sentence  against  the  marriage  has  not  the  force  of  a 
final  decision,  that  there  was  none),  yet  a  cause  of  jactita- 
tion is  of  a  different  nature ;  it  is  ranked  as  a  cause  of  de- 
famation only,  and  not  as  a  matrimonial  cause,  unless 
where  the  defendant  pleads  a  marriage ;  and  whether  it 
contiaues  a  matrimonial  cause  throughout,  as  some  say,  or 
ceases  to  be  so  on  failure  of  proving  a  marriage,  as  others 
have  sud,  still  the  sentence  has  only  a  negative  and  quali- 
fied effect,  viz.  <<  that  the  party  has  foiled  in  his  proof,  and 
that  the  libellant  is  free  from  all  matrimonial  contract,  as  far 
as  yet  appears ;  ^  leaving  it  open  to  new  proofs  of  the  same 
marriage  in  the  same  cause,  or  to  any  proofs  of  that  or  any 
other  marriage  in  another  cause :  and  if  such  sentence  is  no 
plea  to  a  new  suit  there,  and  does  not  conclude  the  Court 
which  pronounces,  it  cannot  conclude  a  Court,  which  re- 
ceives the  sentence,  from  going  into  new  proofs  to  make 
out  that  or  any  other  marriage. 

So  that  admitting  the  sentence  in  its  full  extent  and 
import,  it  only  proves,  that  it  did  not  yet  appear  that  they 
were  married,  and  not  that  they  were  not  married  at  all ; 
and,  by  the  rule  laid  down  by  Lord  Chief  Justice  HoUj  such 
sentence  can  be  no  proof  of  anything  to  be  inferred  by 
argument  from  it ;  and  therefore  it  is  not  to  be  inferred, 
that  there  was  no  marriage  at  any  time  or  place,  because 
the  Court  had  not  then  sufficient  evidence  to  prove  a  mar- 
riage at  a  particular  time  and  place.  That  sentence,  and 
this  judgment,  may  stand  well  together,  and  both  proposi- 
tions be  equally  true :  it  may  be  true,  that  the  Spiritual 
Court  had  not  then  sufficient  proof  of  the  marriage  speci- 
fied, and  that  your  lordships  may  now,  unfortunately,  find 
sufficient  proof  of  some  marriage. 

But  if  it  was  a  direct  and  decisive  sentence  upon  the 
point,  and,  as  it  stands,  to  be  admitted  as  conclusive  evi- 
dence upon  the  Court,  and  not  to  be  impeached  from  with- 
in ;  yet,  like  all  other  acts  of  the  highest  judicial  authority, 
it  is  impeachable  from  without :  although  it  is  not  permitted 
to  show  that  the  Court  was  mistaken,  it  may  be  shown  that 
they  were  misled. 

Fraud  is  an  extrinsic,  collateral  act ;  which  vitiates  the 
most  solemn  proceedings  of  Courts  of  Justice.  Lord  Coke 
says,  it  avoids  all  judicial  acts,  ecclesiastical  or  temporal. 
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In  civil  suits  all  strangers  may  £siisify,  for  covin,  either 
fines,  or  real  or  feigned  recoveries ;  and  even  a  recovery 
by  a  just  title,  if  collusion  was  practised  to  prevent  a  fair 
defence;  and  this,  whether  the  covin  is  apparent  upon  the 
record,  as  not  essoining,  or  not  demanding  the  view,  or  by 
suffering  judgment  by  confession  or  default;  or  extrinsic, 
as  not  pleading  a  release,  collateral  warranty,  or  other  ad- 
vantageous pleas. 

In  criminal  proceedings,  if  an  offender  is  convicted  of 
felony  on  confession,  or  is  outlawed,  not  only  the  dme  of 
the  felony,  but  the  felony  itself,  may  be  traversed  by  a 
purchaser,  whose  conveyance  would  be  affected  as  it  stands ; 
and,  even  after  a  conviction  by  verdict,  he  may  traverse 
the  time. 

In  the  proceedings  of  the  Ecclesiastical  Court  the  same 
rule  holds.  In  Dyer  there  is  an  instance  of  a  second  admi- 
nistration, fraudulently  obtained,  to  defeat  an  execution  at 
law  against  the  first;  and  the  fact  being  admitted  by  de- 
murrer, the  Court  pronounced  against  the  fraudulent 
administration.  In  another  instance,  an  administration  had 
been  fraudulently  revoked;  and  the  fact  being  denied, 
issue  was  joined  upon  it ;  and  the  collusion  being  found  by 
a  Jury,  the  Court  gave  judgment  against  it. 

In  the  more  modem  cases,  the  question  seems  to  have 
been,  whether  the  parties  should  be  permitted  to  prove 
collusion;  and  not  seeming  to  doubt  but  that  strangers 
might  So  that  collusion,  being  a  matter,  extrinsic  of  the 
cause,  may  be  imputed  by  a  stranger,  and  tried  by  a  jury, 
and  determined  by  the  Courts  of  Temporal  Jurisdiction. 

And  if  a  fraud  will  vitiate  the  judicial  acts  of  the  Tem- 
poral Courts,  there  seems  as  much  reason  to  prevent  the 
miscliiefs  arising  from  collusion  in  the  Ecclesiastical  Courts, 
which,  from  the  nature  of  their  proceedings,  are  at  least  as 
much  exposed,  and  which  find  we  have  been,  in  facU 
as  much  exposed,  to  be  practised  upon  for  sinister  purposes, 
as  the  Courts  in  Westminster-hall. 

We  are  therefore  unanimously  of  opinion : 

First,  that  a  sentence  in  the  Spiritual  Court  against  a 
marriage  in  a  suit  of  jactitation  of  marriage  is  not  conclusive 
evidence,  so  $is  to  stop  the  counsel  for  the  Crown  from 
proving  the  marriage  in  an  indictment  for  polygamy. 

But  secondly,  admitting  such  sentence  to  be  conclusive 
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upon  such  indictment,  the  counsel  for  the  Crown  may  be 
admitted  to  avoid  the  effect  of  such  sentence,  by  proving 
the  same  to  have  been  obtained  by  fraud  or  collusion. 

Die  Sabbatiy  20  Aprilis,  1776. 
Ordered  by  the  Lords  Spiritual  and  Temporal  in  parlia- 
ment assembled,  that  the  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas  be,  and  he  is  hereby  desired  to  favour 
this  House  with  a  copy  of  his  Argument  upon  the  Ques- 
tions proposed  to  the  Judges  by  this  House  yesterday. 


HUGHES  V.  CORNELIUS. 


TRIN,  82  CAR.  2.— B.  R. 

[HEPOKTSD  2  8HOWEB9  2St2.] 

Th€  Menienoe  in  a  foreign  Court  of  Admiralty  decreeing  a  ship  to  he  law- 
ful prize  ^  ia  eondutive  ;  and  ther^fore^  though  erroneous,  the  owner  eamtot 
recover  the  ship  back  bg  trover  againet  the  vendee. 

Trover  brought  for  a  ship  and  goods,  and  on  a  spedal 
verdict  there  is  found  a  sentence  in  the  Admiralty  Court  in 
France,  which  was  with  the  defendant 

And  now  per  curiam  agreed  and  adjudged,  that  as  we 
are  to  take  notice  of  a  sentence  in  the  Admiralty  here, 
so  ought  we  of  those  abroad  in  other  nations,  and  we  must 
not  set  them  at  large  again,  for  otherwise  the  merchants 
would  be  in  a  pleasant  condition  !  for  suppose  a  decree 
here  in  the  Exchequer,  and  the  goods  happen  to  be  carried 
into  another  nation,  should  the  courts  abroad  unravel  this? 
It  is  but  agreeable  with  the  law  of  nations  that  we  should 
take  notice  and  approve  of  the  laws  of  their  countries  10 
such  particulars.  If  you  are  aggrieved,  you  must  apply 
yourself  to  the  king  and  council ;  it  being  a  matter  of  go- 
vernment, he  will  recommend  it  to  his  liege  ambassador 
if  he  see  cause  ;  and  if  not  remedied,  he  may  grant  letters 
of  marque  and  reprisal. 

'  And  this  case  was  so  resolved  by  all  the  Court  upon 
solemn  debate ;  this  being  of  an  English  ship  taken  by  the 
French,  and  as  a  Dutch  ship  in  time  of  war  between  the 
Dutch  and  the  French. 

Judgment  for  the  defendants. 


TREVIVAN  V.  LAWRENCE,  et  alios. 


MICH,  S  ANNE.-^B,  R. 

[rkpobted  sal.  276.] 

Estoppel. 

In  ejectment  upon  the  demise  of  R.  V.^  a  special  ver-  Mod.  c 

diet  was  found,  viz.  that  S.  R.  was  seised  in  fee  of  the  ^' 

lands  in  question,  and  that  being  so  seised  H.  M.  recovered  agaimt  terten- 

judgment  against  him  in  debt  for  127t,  in  B.  R.  in  Michael-  j^J^^f/f  f  • 

mas  Term  1656,  which  they  find  in  hcec  verba: — That  in  wrong  Term, 

Hilary,  13  W.  8,  the  lessor  of  the  plaintiff,  as  administra-  SJiImo^""^ 

tor  of  the  said  H.  M.,  sued  a  scire  facias^  reciting  the  judgment  for 

judgment  as  of  Trinity  Term,  against  the  tertenants  of  the  and  •«« elegit, 

lands  which  the  said  S.  R.  had  on  the  day  of  the  jud&maent  fj««*™«nt 

^  •»      o  brought;  the 

recovered,  or  at  any  time  afterwards.     That  the  tertenants  defendant  u 
(of  which  the  defendant  was  one)  appeared  and  pleaded  JJ^^^'S^^tg-o 
nid  tiel  record,  and  issue  joined  thereupon ;  and  a  day  was  of  the  vuiance. 
given  to  bring   in    the  record,   at  which  day  the  record 
of  the  judgment  of  Michaelmas  Term  1656,  was  produced, 
and  judgment  given  quod  fiabetur  tale  recordum^  and  exe- 
cution awarded :  That  thereupon  the  plaintiff  sued  out  an 
eUgitj  upon  which  an  inquisition  was  taken,  and  the  lands 
in  question  extended ;  and  for  the  variance  between  the 
judgment  recited  in  the  scire  facias^  and  that  given  in  evi- 
dence, the  Jury  doubted.     After  argument,  and  considera- 
tion from  Easter  Term  to  Michaelmas,  the  Court  held,  that 
the  defendants  were  estopped  by  this  judgment  in  the  scire 
faciasy  to  say  that  there  was  no  judgment  in  Trinity  Term, 
because  that  matter  had  been  tried  against  them,  and  the 
defendants  were  concluded  to  falsify  the  judgment  in  the 
point  tried.     Thus,  if  a  scire  facias  be  brought  against  the  i  sid.  54. 
issue  in  tail,  upon  u  judgment  in  debt  against  the  ancestor,  ?V™' !?' 
and  he  being  warned  makes  default,  he  shall  not  come  lXAb.ii2,i41. 

VOL.  u.  G  G 
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afterwards  and  say  that  he  is  tenant  in  tail ;  so  if  he  plead 

any  other  matter,  and  it  is  found  against  him.     Also  they 

held  the  judgment  upon  the  scire  facias  is  sufficient  title  in 

the  ejectment,  and  the  first  judgment  need  not  be  given  in 

evidence. 

Where  estoppel       2dly.  The  Court  held,  not  only  that  the  parties,  but  all 

interearof  the     ^'^^'^^^g  undcr  them,  or  this  recovery,  would  be  bound  by 

Und,  it  runt       this  cstoppel.     As  if  a  man  make  a  lease  by  indenture  of 

Ttitie!'  ^^  "     I^-»  i"  which  he  hath  nothing,  and  after  purchases  D.  in  fee, 

1  Lev.  43.         iind  after  bargains  and  sells  it  to  A.  and  his  heirs,  A.  shall 

2  keb.  364.        be   bound  by  this   estoppel ;  and  that  where  an  estoppel 
Mod.CMe«258.  ^orks  on  the  interest  of  the  lands,  it  runs  with  the  land 

ICayni.  ^1. 

March,  64.        into  whosc  hauds  soever  the  land  comes,  and  an  ejectment 
'*^*  ^'  is  maintainable  upon  the  mere  estoppel. 

Jury  is  boond         Sdly.  The  Court  held,  that  not  only  the  parties,  and  all 
uni©M  rtw  ^'  It    claiming  under  them,  but  the  Court  and  Jury  were  bound 
leaves  the  fsct     by  this  cstoppcl,  and  that  the  Jury  cannot  find  against  this 
pleadbg.  ^         estoppel ;  and  the  Court  took  this  difference,  that  where 
the  plaintiff's  title  is  by  estoppel,  and  the  defendant  pleads 
the  general  issue,  the  Jury  are  bound  by  the  estoppel;  for 
here  is  a  title  in  the  plaintiff  that  is  a  good  title  in  law,  and 
a  good  title  if  the  matter  had  been  disclosed  and  relied  on 
in  pleading ;  but  if  the  defendant  pleads  the  special  matter, 
and  the  plaintiff  will  not  rely  on  the  estoppel  when  he  may, 
but  take  issue  on  the  fact  the  Jury  shall  not  be  bound  by 
the  estoppel,  for  then  they  are  to  find  the  truth  of  the  fact 
Moor,  323.        which  is  against  him.     Thus,  in  debt  for  rent  on  an  inden- 
Co.  LittU?  b.    ture  of  lease,  if  the  defendant  plead  ml  debet,  he  cannot 
2  Co.  4, 5.         ^y^  jjj  eyidence,  that  the  plaintiff  had  nothing  in  the  tene- 
ments ;  because,  if  he  had  pleaded  that  specially,  the  plain- 
tiff might  have  replied  the  indenture  and  estopped  him ; 
but  if  the  defendant  plead  nihil  habuity  &c.,  and  the  plain- 
tiff will  not  rely  on  the  estoppel,  but  reply  habuit,  &c,  he 
waives  the  estoppel  and  leaves  it  at  large,  and  the  Jury 
shall  find  the  truth  notwithstanding  his  indenture. 


It  is  intended  in  this  note  to  offer  one  rules  of  common  seme  and  justice.  Tliede- 

or  two  remarks  upon  the  nature  ofestopm  finition  of  estoppel  given  by  Lord  Coke'ttt 

peUt  a  head  of  law  once  tortured  into  a  to  be  sure,  a  little  startling: — "  An  estop' 

variety  of  absurd  refinements,  but  now  pel  it  where  a  man  it  concluded  by  kit  own 

almost  reduced  to  consonancy  with  the  act  or  acceptance  to  tojf  the  truth.**    And. 
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certainly,  in  our  old  law  books,  truth  ap* 
pean  to  have  been  frequently  shut  out 
by  the  intervention  of  an  estoppel,  where 
reason  and  good  policy  required  that  it 
should  be  admitted.  However,  notwith- 
standing the  unpromising  definition  of  the 
word  ettoppek  it  is  in  nowise  unjust  or 
unreasonable,  but,  on  the  contrary,  in 
the  highest  degree  reasonable  and  just, 
that  some  solemn  mode  of  declaration 
should  be  provided  by  law  for  the  pur- 
pose of  enabling  men  to  bind  themselves 
tu  the  good  faith  and  truth  of  representa- 
tions on  which  other  persons  are  to  act. 
IfUerttt  reipubliete  ut  sit  Jimt  litium. 
But,  if  matters  which  have  been  once 
solemnly  decided  were  to  be  again  drawn 
into  controversy,  if  facts  once  solemnly 
affirmed  were  to  be  again  denied  when- 
ever the  affirmant  saw  his  opportunity, 
the  end  would  never  be  of  litigation  and 
confusion.  It  is  wise,  therefore,  to  pro- 
vide certain  means  by  which  a  roan  may 
be  concluded,  not  from  saying  the  truth, 
but  from  saying  that  that,  which,  by  the  in- 
tervention of  himself,  has  once  become  ac- 
credited for  truth,  is  false.  And  probably 
no  code,  however  rude,  ever  existed  with- 
out some  such  provision  for  the  security 
of  men  acting,  as  all  men  must,  upon  the 
representations  of  others. 

••  Touching  ei/opp^Zr,"  says  Lord  Coke, 
"  which  are  a  curious  and  excellent  sort 
of  learning,  it  is  to  be  observed,  that  there 
be  three  kinds  of  estoppels  ;  viz.  by  matter 
of  record,  by  matter  in  writings  and  by 
matter  m  pai$!^  Although  his  lordship 
uses  the  word  '  writing,'  it  is  clear  that  the 
writing  which  is  to  operate  as  an  estoppel 
must  be  a  <iw«f.~See  Stratlon  v.  Rastaii, 
2  T.  R.  366  ;  Lampon  v.  Corke,  5  B.  & 
A.  61 1 ;  Greavet  v.  Key,  3  B.  &  Ad.  313. 
Estoppels,  therefore,  are — 

1.  By  matter  of  record. 

2.  By  deed. 

3.  In  pais. 

A  number  of  instances  of  estoppel  by 
matter  of  record  are  to  be  found  in  the 
old  books,  whicli  ^^^  serve  to  illustrate  one 
proposition,  vis.  that  a  record  imports 
such  absolute  verity  that  no  person 
against  whom  it  is  producible  shall  be 
permitted  to  aver  against  it.  One  of  the 
latest  instances  of  this  occurred  in  R.  v. 
Cartile,  2  B.  &  Adol.  262.    In  that  case, 


the  defendant  had  been  convicted  of  a 
seditious  lib^l,  and  brought  a  writ  of  error 
in  the  Queen's  Bench,  assigning  for  error 
in  fact,  that  there  was  but  one  of  the 
justices  named  in  the  commission  present 
when  the  jury  gave  their  verdict.     On  the 
record  returned  to  the  King's  Bench,  (and 
which  was  made  up  in  the  ordinary  way,) 
it  appeared  that  a  sufficient  number  of  the 
justices  were  present,  and  the  court  held 
that  it  was  not  competent  to  the  defend- 
ant to  question  the  fact  so  stated.     "  The 
authorities,"    sud  Lord  Tenterden,  deli- 
vering the  judgment  of  the  court,  *'  are 
clear  that  a  party  cannot  be  received  to 
aver  as  error  in  fact,  a  matter  contrary  to 
the  record.**     In  1  Inst.  260,  Lord  Coke 
says : — ^  The  rolls  being  the  records  or  me- 
morials of  the  judges  of  the  courts  of  re- 
cord, import  in  them  such  incontroUable 
credit  and  verity,  as  they  admit  of  no  aver- 
ment, plea,  or  proof  to  the  contrary.  And  if 
such  a  record  be  alleged,  and  it  be  pleaded 
that  there  is  no  such  record,  it  shall  be 
tried  only  by  itself ;  and  the  reason  hereof 
is  apparent,  for  otherwise   (as  our  old 
authors  say,  and  that  truly)  there  should 
never  be  any  end  of  controversies,  which 
should   be  inconvenient."     ''  The  cases 
from  Yelverton  and  Sir  Thomas  Raymond, 
{King  v.    Gosper,  Yelv.  58 ;   Okeover  v. 
Overbury,    T.   Kaym.   231),    are    direct 
authorities  upon  this  point,  as  well  as 
that  for  which  they  were  cited ;  and  one 
of  the  instances  put  by  Lord  Haie,  viz. 
that  the  court  was  not  sitting,  is  very  like 
the  present  case.'*      Other  cases  were 
quoted  at  the  bar  upon  this  point ;  WfnsUer 
v.  Lee,  Cro.  Jac.  559  ;  Palmer  v.  Webb, 
9  Lord  Ray,  1415,  and  the  authorities 
in  Bac>  Abr.  tit.  Error,  and  it  is  unneces- 
sary to  repeat  them  ;  but  it  may  be  proper 
to  observe,  that  one  of  them,  viz.  MoUns 
V.  Werby,  1  Lev.  76,  1  Sid.  94,  1  Keble 
355,  is  quite  analogous  to  the  present. 
That  was  a  writ  of  error  on  a  judgment 
in  the  Palace  Court,  said  to  be  holden 
before  James   Duke   of    Ormond :    the 
error  assigned  was,  that  the  court   was 
not  holden  before  the  Dukct  but  before 
his  deputy  ;  and  this  was  held  not  assign- 
able, being  contrary  to  the  record.     In 
the  case  of  Bourne  v.  Cannington,  Cro. 
Jac.  244,  the  error  assigned  was,  that 
one  W.  B.,  of  Bradfield,  was  returned 
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upon  the  jury  process ;  and  one  W.  B., 
of  Metfield,  who  was  another^  person,  and 
not  returned,  was  sworn.  And  this  was 
held  not  assignable  for  error,  because 
contrary  to  the  record,  and  the  party 
estopped;  for,  otherwise,  every  record 
might  be  brought  in  question  upon  such 
surmise.  1  will  menlion  one  more  case 
only,  viz.  Cole  v.  Green,  I  Lev.  309.  An 
action  of  waste  was  brought  in  the  Court  of 
Hustings  of  the  city  of  London:  there 
were  two  trials  ;  upon  the  first,  the  ver- 
dict was  for  the  plaintiff,  and  upon  the 
second  for  the  defendant,  and  the  judg- 
ment was  given  for  the  defendant.  The 
plaintiff  brought  a  writ  of  error,  which 
was  heard  before  several  of  the  judges 
assigned  for  that  purpose  in  St.  Martin's 
le  Grand  ;  the  errors  there  assigned  are 
not  applicable  to  the  present  case.  The 
judgment  given  for  the  defendant  in  the 
Hustings  was  reversed^and  judgment  given 
for  the  plaintiff  on  the  first  verdict.  Upon 
this  reversal  of  the  judgment,  the  original 
defendant  brought  a  writ  of  error  in  the 
House  of  Lords,  and  there  assigned  for 
error  that  the  jury  did  not  come  out  of 
the  four  nearest  wards,  as  by  the  custom 
of  London  they  ought  to  do.  The  de- 
fendant in  error  pleaded  in  nuUo  ett  erro' 
turn,  and  upon  argument,  the  Lords,  with 
the  advice  of  the  judges,  resolved, — ^first, 
that  this  was  not  assignable  for  error, 
being  contrary  to  the  record,  because  the 
award  of  the  venire  facias  is  out  of  the  four 
nearest  wards,  and  the  writ  returned  served 
accordingly ;  and  secondly,  that  in  nulio 
est  erratum  is  a  demurrer ;  and  although 
there  be  error  in  fact,  that  is  not  confessed 
by  the  demurrer,  it  not  being  assignable, 
but  the  demurrer  upon  it  is  in  point  of 
law,  because  not  assignable,  and  the  judg- 
ment given  at  St  Martin's  was  affirmed. 
This  is  a  judgment  pronounced  by  the 
highest  tribunal  of  the  country ;  the  mat- 
ter is  settled,  as  I  have  before  observed, 
by  a  series  of  decisions,  and  the  rules  in 
this  respect  have  been  perfectly  esiab- 
Ibhed,  and  long  known  and  received  as 
law  in  Westminster  Hall.  For  these 
reasons  the  judgment  of  the  court  below 
must  be  affirmed."  SeealioReedy.JacJIf-' 
son,  1  East.  855,  where  the  court  would 
not  permit  evidence  to  be  given  that  the 
verdict  had  been  entered  by  a  mistake  of 


the  associate.  To  a  similar  effect  are  R. 
V.  Shaw,  R.  &  R.  C.  C.  526  ;  Lesghtou  v. 
Leighton,  1  Str.  210. 

However,  this  conclusive  effect  of  are- 
cord  is  limited  by  certain  rules  and  consi- 
derations. Several  cases  are  mentioned 
in  Com.  Di.  Estoppel,  E.  1  to  £.  10. 
(most  of  which  will  be  found  to  apply 
not  merely  to  an  estoppel  by  record,  but 
to  all  cases  of  estoppel  whatever,)  in 
which  it  does  not  operate  concluatvely. 
For  instance--^ 

1.  Where  the  record  is  coram  nonjudiee. 
As,  if  the  record  were  of  an  indictment 
purporting  to  have  been  determined  in 
the  Common  Pleas  a  court  having  no 
criminal  jurisdiction. 

2.  Where  the  truth  appears  in  the  same 
record  (Co.  Litt  S52,  h).  As,  for  instance, 
where  the  record  shows  that  a  judgment 
which  is  relied  upon  as  an  estoppel  has 
been  reversed  in  error. 

3.  Where  the  thing  averred  is  consisteiU 
teith  the  record, — which  is,  indeed,  no  ex- 
ception at  all. 

4.  Where  the  allegation  m  the  record  is 
uncertain.  For  an  estoppel,  not  being 
favoured  by  the  law,  ought  to  be  certain 
to  every  intent ;  Co.  Litt.  352  b,  S03  a. 
And  therefore, "  if  a  thing  be  not  directly 
and  precisely  alleged,  it  shall  be  no 
estoppel ;  "  Co.  Litt.  352  h, 

6.  Or  is  alleged  merely  by  way  of  sup- 
posal.  The  words  used  by  Lord  Coke 
are,  "  Matters  alleged  by  way  of  sup- 
posal  in  counts  shall  not  conclude  after 
nonsuit.  Otherwise,  it  is  afler  judgment 
given.  And,  afler  nonsuit,  aJbeit  the 
supposal  in  the  count  shall  not  conclude, 
yet  the  barre,  title,  replication,  or  other 
pleading,  of  either  party,  which  b  pre- 
cisely sdleged,  shall  conclude  after  non- 
suit, and  hereby  are  the  books  recon- 
ciled."   Co.  Litt.  352  6. 

Or,  6.  Is  not  traversable  or  materioL — 
See  Attorney  Gen.  v.  King,  5  Price  195  ; 
and  see  Co.  Litt.  352  b.  As,  for  instance, 
the  day  in  an  indictment. 

Or.  7.  Where  there  is  an  estoppel  against 
an  estoppel.  For,  to  use  tlie  expression  of 
Lord  Coke,  "  estoppel  against  esto(^i 
setteth  the  matter  at  large.*' 

But  the  principal  limitation  to  the  con- 
clusive effect  of  a  record  is  that  arising 
from  the  consideration  that  it  is,  in  most 
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catet,  not  binding,  or  even  evidence,  as 
between  all  persons. 

Questions  of  this  sort  usually  arise  on 

Judgmenis,  they  being  by  far  the  most 

extensive  species  of  records.    With  regard 

to  their  conclusive  effect,  they  may  be 

divided  into  two  classes : 

1.  Judgments  tfi  rem. 

2.  Judgments  in  personam ;  or  perhaps 
it  would  be  more  accurate  to  say  inter 
partet,  since,  as  will  presently  be  pointed 
out  more  clearly,  an  adjudication  upon 
the  ttattu  of  a  particular  person  is  as 
much  entitled  to  the  conclusive  effect  of 
a  judgment  m  rem,  as  is  an  adjudication 
on  the  ttatuM  of  a  particular  inanimate 
thing. 

With  regard  to  both  these  classes  one 
observation  may  be  made,  viz.  that,  for 
the  mere  purpose  of  proving  the  existence 
of  a  judgment,  the  production  of  a  re- 
cord of  either  sort  is  conclusive  upon 
all  the  world.  Thus,  though  a  judgment 
against  A.  is,  generally  speaking,  no  evi- 
dence against  B.,  yet,  where  A.  sues  B. 
for  negligence  as  his  agent,  he  may,  to 
prove  the  consequences  of  the  negligence 
to  himself,  produce  the  record  of  a  judg- 
ment obtained  against  him  by  a  third 
party,  in  an  action  brought  in  consequence 
of  that  negligence.  The  verdict  in  such 
case,  to  use  the  expressions  of  the  court 
in  Green  v.  New  River  Company,  4  T.  R. 
590,  is  evidence  as  to  the  quantum  of  dO" 
mages,  though  not  as  to  the  fact  of  the 
injury.  See  also  12.  v.  Hebden,  B.  N. 
P.«31. 

But,  in  the  great  majority  of  cases,  the 
record  of  the  judgment  is  produced  in 
evidence,  not  for  the  purpose  of  proving 
the  bare  fact  of  its  own  existence,  but  for 
that  of  concluding  some  party  upon  the 
point  adjudicated.  And  here  arises  the 
distinction,  above  adverted  to,  between 
judgments  in  rem  and  judgments  inter 
partes  ;  the  former  having  this  conclusive 
effect,  as  between  all  persons  whatever ; 
the  effect  of  the  latter  being  much  more 
limited. 

A  judgment  in  rem  I  conceive  to  be  an 
adjudication  pronounced  (as  its  name 
indeed  denotes)  upon  the  status  of  some 
particular  subject  matter,  by  a  tribunal 
having  competent  authority  for  that  pur- 
pose.   Such  an  adjudication,  being  a  most 


solemn  declaration  from  the  proper  and 
accredited  quarter,  that  the  status  of  the 
thing  adjudicated  upon  is  as  declared, 
concludes  all  persons  from  saying  that  the 
status  of  the  thing  adjudicated  upon  was 
not  such  as  declared  by  the  adjudication. 

The  principal  examples  of  the  effect  of 
judgments  in  rem  occur  in  the  Spiritual 
and  Admiralty  Courts,  and  will,  in  a  subse- 
quent part  of  the  note,  be  adverted  to. 
We  are  now  upon  the  judgments  of  courts, 
strictly  speaking,  of  record ;  and,  among 
these,  some  instances  may  be  found  of 
decisions  in  rem.  Thus,  the  Court  of  Ex- 
chequer having,  in  certain  revenue  cases, 
a  right  to  condemn  goods,  its  judgment 
is  conclusive  agaiust  all  the  world,  that 
the  goods  so  condemned  were  liable  to 
seizure.  "  Where,**  said  Lord  Kenyon, 
in  Geyer  v.  AyuUar,  7  T.  R.  696,  "  there 
has  been  a  proceeding  in  the  Exchequer, 
and  a  judgment  in  rem^  so  long  as  the 
judgment  remains  in  force,  it  is  obliga- 
tory upon  the  parties  who  have  civil  rights 
depending  on  the  same  question."  See 
also  B.  N.  P.  244 ;  and  see  the  elaborate 
judgment  in  Scott  v.  S/iearman^  2  Bl.  977. 
And  the  very  qualification  of  this  rule 
furnishes  the  best  illustration  of  the  ge- 
neral principle ;  for,  though  the  con- 
demnation of  the  goods  is  thus  conclusive, 
because  it  is  a  proceeding  in  rem,  yet  a 
conviction  of  the  person  committing  the 
illegality,  though  by  the  same  court  and 
concerning  the  same  transaction,  is  not 
so,  because  that  is  a  proceeding  in  per^ 
sonam.  Hart  v.  Macnamara,  4  Price  154, 
note.  As  to  the  effect  of  an  acquittal  of 
goods  in  the  Exchequer,  see  Coo&e  v. 
Sholl,  6  T.  R.  255. 

The  reader  will  sometimes  find  dicta, 
from  which  he  might  be  induced  to  infer, 
that,  in  order  that  a  judgment  in  rem  may 
have  this  binding  effect,  it  must  be  the 
judgment  of  a  court  of  exclusive  jurisdic' 
tion. 

It  is  submitted,  however,  that  this  pro- 
position cannot  be  maintained.  The  uni- 
versal effect  of  a  judgment  in  rem  de- 
pends, it  is  submitted,  on  thisprinciple, 
viz.  that  it  is  a  solemn  declaration,  pro- 
ceeding from  an  accredited  quarter  con- 
cerning the  status  of  the  thing  adjudicated 
upon  ;  which  very  declaration  operates  ac* 
cordingly  upon  the  status  of  the  thing  ad- 
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judieaied  vpon,  and,  ipso  faeio,  renders  it 
such  as  it  is  thereby  declared  to  be.  Thus 
a  condemnation  of  goods  in  the  Exche- 
quer not  merely  declares  the  goods  to  be 
liable  to  forfeiture,  but  accomplishes  the 
forfeiture  accordingly.     A  sentence  in  the 
Prize  Court  not  merely  declares  the  Tcssel 
prize,  but  vests  it  in  the  captors.     Now, 
when  the  itatus  of  the  thing  is  thus  alteretl, 
it  seems  to  follow,  as  a  necessary  conse- 
quence, that  the  sentence  altering  it  must 
conclude  all  the  world  ;  for    how  vain 
would  it  be  to  try  an  issue,  whether  the 
thing  be  or  be  not  as  decreed,  when  the 
decree  has  already  not  only  declared,  but 
rendered  it  such  ?    To  this  point  tend  the 
observations  of  the  court  in  Scott  v.  Shear- 
man, where  the  judgment  in  rem  is  held 
to  be  conclusive  in  the  action,  "  because 
the  property  of  the  goods  being  changed, 
and  irrevocably  vesicd  in  the  Crown  by 
the  judgment  of  condemnation,  it  follows, 
as  a  necessary  consequence,  that  npither 
trespass  nor  trover  can  be  maintained  for 
taking  them  in  an  orderly  manner.'*     And 
it  is  submitted  that  this  must  be  Lord 
Coket  meaning,  where  he  states  in  1  Inst. 
352  b,  that  *•  where  the  record  of  the  estop- 
pel doth  run  to  the  disabilitie  or  legitima- 
tion of  the  person,  there  all  strangers  shall 
take  benefit  of  that  record,  as  oudawm,  ex^ 
eommengementy  profei*um,  attainder  ofpro' 
munire,  icfeUmie,  &e.,  battardie,  mulier- 
tie,  and  shall  conclude  the  parties^  though 
they  be  ttrangert  to  the  record,"    In  all 
these  cases,  it  will  be  observed,  the  record 
operates  upon  the  statiu  of  the  individual. 
Thus  judgment  of  outlawrie  not  merely 
declares  the  party  an  outlaw,  but  renders 
him  so,  and  is,  therefore,  as  it  is  submitted, 
a  judgment  in  rem^  and  resembles  the  act 
of  the  Ecclesiastical  Couit  depriving  a 
man  of  his  preferment  or  conferring  on 
him  the  new  character  of  an  administra- 
tor. 

Now  if  this  be  the  principle,  it  seems  im- 
possible to  say  that  where  the  ttatus  of  the 
thing  is  actually  operated  on,  that  opera- 
tion shall  be  of  less  effect  because  some 
other  court,  had  it  been  called  upon, 
might  have  produced  a  similar  one.  It  is 
admitted  that  it  may  happen  that,  after  a 
court  of  competent  jurisdiction  has  de- 
creed in  rem,  some  other  court  proceed- 
ing likewise  in  rem,  may  pronounce  a 
contrary   decree  on    the  same    subject- 


matter.     But  it  is  sabnttcd,  tk^ 
second  court  arrogates  to  itself  a 
of  appeai^  and  that  it  Is  only  ikwatd 
light  of  a  judgmeot  of  ft  eourt  of  ftpfwl 
that  its  dedsioo  an  be  looked 
warrantable. 

With  regard  to  these  jodgnwal 
it  b  scarce  necessary  further  to 
that  they,  like  all  other*,  &U  wkkio  the 
rule  laid  down  by  Chief  Baron 
and  above  dted  ;  and  are  cooclaBlve 
to  nothing  which  might  have  not 
question,  or  was  not  material. 
General  v.  Kittg^  5  Price  195. 

Next,  with  regard  to  the  jadgsaeot  of  a 
court  of  record  inter  parteu 

The  great  maxim  which  gorenv  its 
effect  is, — Ret  inter  afior  ette  mUeri  aooere 
non  debet.  The  rule  laid  down  in  the 
celebrated  judgment  of />r  Grey,  C.  J.  is, 
it  will  be  recollected,  that  the  jndgoMnt 
is  conclusive  between  the  mme  pmHieu 
In  BuUer's  Niei  iVms,  283,  the  mle,  nd 
the  reason  for  the  rule,  are  stated  to  be 
that  **  the  verdict  ought  to  be  between 
the  same  parties,  because,  otherwise,  a 
man  might  be  bound  by  a  decitton,  wko 
had  not  the  liberty  to  cross-examine ;  and 
nothing  can  be  more  contrary  to  natnral 
justice,  than  that  a  man  should  be  injured 
by  a  determination  that  he,  or  fkoee  under 
wham  he  claims,  was  not  at  liberty  to 
controvert."  To  the  same  effect  is  Comiym'M 
Di.  tit.  Estoppel,  Co.  Litt.  352,  and  GmaU 
V.  Wainman,  3  Bingh.  N.  C.  69,  wthi  per 
Tmdal,  C.  J.  "  According  to  Co.  Utt. 
352  a,  every  estoppel  ought  to  be  reei" 
prooal ;  and  that  b  the  reason  that,  rego- 
larly,  a  stranger  shall  neither  take  advan- 
tage of  nor  be  bound  by  the  estoppel.* 
It  would  be  hard,  indeed,  if  it  were 
otherwise."  See,  too,  in  the  ease  of  a 
deed,  Dos  d.  Marchant  v.  JSVria^fon,  6 
Bing.N.C.  79. 

The  words  above  printed  in  italics  from 
the  passage  in  BuUer  give  the  proper 
expression  of  the  extent  to  which  estoppels 
are  permitted  under  this  rule.  It  wonld 
be  hard,  it  is  remarked, "  that  a  man  shoold 
be  injured  by  a  determination  that  he,  or 
those  under  whom  he  claims,  was  not  at 
liberty  to  controvert.*' 

There  is,  however,  no  hardship  in  hold- 
ing that  a  man  shall  be  bound  by  that 
which  would  have  bound  those  under 
whom  he  claims  quoad  the  subject-matter 
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of  the  claim  ;  for  qui  tenHi  eommodum  ten- 
ure debet  el  onia,  and  no  man  can,  except 
in  certain  cases  excepted  by  the  statute 
law  and  the  law  merchant,  transfer  to 
another  a  better  right  than  he  himself 
possesses. 

The  record,  therefore,  of  a  verdict  fol- 
lowed by  a  judgment  in  a  suit  inter  peries 
will  estop, 

1.  Parties — and 

2.  Priviet  thereto. 

One  of  the  chief  authorities  as  to  the 
effect  of  a  previous  verdict  in  an  action 
inter  partes  is  Chitram  v.  Moretoood,  S 
East,  346,  in  which  the  principles  and  au- 
thorities on  which  this  part  of  the  law  of 
estoppel  depends  are  stated  with  great 
force,  learning,  and  clearness,  by  the  L. 
C.  J.  In  Outram  v.  Morewood^  the  de- 
claration against  Morewood  and  Ellen 
his  wife  was  in  trespass,  for  breaking 
and  entering  the  Cow  Close,  and  digging 
coal  there. 

Plea  2.  That  on  the  2d  of  November, 
38  Eliz.,  John  Zouch  was  seised  in  fee 
of  the  heus  in  quo,  and  levied  a  fine  to 
the  use  of  Roper  and  others  in  fee,  who 
suffered  a  recovery  to  the  use,  as  to  the 
coal,  of  John  Zouch  for  eighty  years,  si 
iamdiu  vixerit,  remainder  to  John  Zouch 
'junior  (his  son)  in  tail  male,  remainder  to 
John  Zouch  junior  in  fee  ;  that  John 
Zouch  senior  died,  and  that  John  Zouch 
junior  conveyed  by  bargain  and  sale  to 
Johnson,  Turner,  and  Meymoth  in  fee  ; 
that  the  coal  mentioned  in  the  declaration 
was  part  ofUie  coal  so  bargained  and  sold, 
and  that  John  Zouch,  junior,  afterwards 
died  without  issue.  Title  was  then  derived 
from  Johnson,  Turner,  and  Meymoth,  to 
George  Morewood,  who  devised  to  the 
defendant  Ellen  in  fee,  and  died  seised, 
after  which  the  defendant  Ellen  inter- 
married with  the  other  defendant.  Where- 
fore, &c. 

Peplicatinn.  That  the  defendants  ought 
not  to  be  admitted  to  aver  that  the  coal 
mentioned  in  the  declaration  was  part  of 
the  coal  bargained  and  sold,  because,  in 
£.  32,  G.  3,  the  plaintiff  sued  the  defend- 
ant Ellen  in  trespass  for  breaking  and 
entering  the  same  identical  coal-mine. 
That  the  said  Ellen  pleaded  title  as  above, 
and  averred  that  the  coal  in  the  declara- 
tion in  that  action  mentioned  was  part  of 


the  coal  bargained  and  sold  as  aforesaid. 
That  the  plaintiff  traversed  the  last^men- 
tioned  averment,  that  issue  was  joined  on 
that  traverse,  and  the  issue  found  for  the 
plaintiff,  and  that  judgment  thereupon  fol- 
lowed, and  so  the  plaintiff  prayed  judg- 
ment, 5t,  &c. 

Demurrer  and  Joinder, 
The  replication  was  held  good.    **  The 
question,"  said  Lord  tlllenborough,  C.  J., 
"  is  whether  the  defendants,  the  husband  and 
wife,  are  estopped  by  this  verdict  and  judg- 
ment from  averring',  contrary  to  the  title 
there  found  against  the  wife,  that  the  coal-' 
mines  now  in  question  are  parcel  of  the 
coal-mines  bargained  and  sold  by  tlie  in- 
denture above  mentioned.      The    opera- 
tion and  effect  of  this  finding,  if  it  oper- 
ate at  all  as  a  conclusive  bar,  must  be 
by  way  of  estoppel.    If  the  wife  were 
bound  by  this  finding,   as  an  estoppel, 
and  precluded  from  averring  the  contrary 
of  what  was  then  so  found,  the  husband, 
in  respect  of  his  privity,  either  in  estate 
or  in  law,  would  be  equally  bound,  ac- 
cording to  what  is  said  in  Co.  Litt.  352  a. 
'  Privies  in  estate,  as  the  feoffee,  lessee, 
&c. — privies  in  law,  as  the  lords  by  escheat, 
tenant  by  the  courtesy,  tenant  in  dower, 
the  incumbent  of  a  benefice,  and  others 
that  come  in  by  act  in  law  in  the  post, 
shall  be  bound  by  and  take  advantage  of 
estoppels.'     The  question  then  is.  Is  the 
wife  herself  estopped  by  this  former  find- 
ing to  aver  the  contrary  ?     In  Brooke, 
tit.  Estoppels,  pi.  15,  (who  cites  33  H. 
6,  7,  19,  50  ;  and  see  also  Bro.   Estate, 
156,  2  E.  4,  17,)  it  is  said  to  be  '  agreed 
that  all  the  records  in  which  the  freehold 
comes  in  debate  shall  be  estopped  with  the 
land,  and  run  with  the  land,  so  that  a  man 
may  plead  this  as  party,  or  as  heir,  as 
privy,  or  by  que    estate.'     But  if  it  be 
said,  that  by  *  the  freehold  coming  in  de- 
bate,' must  be  meant  a  question  respecting 
the  same,  in  a  suit  in  which  the  freehold 
is  immediately  recoverable  as  in  an  as- 
sise or  writ  of  entry,  I  answer  that  a 
recovery  in  any  one  suit  upon  issue  joined 
on  matter  of  title,  is  equally  conclusive 
upon  the  subject-matter  of  such  title,  and 
that  a  finding  *upon  title  in  trespass  not 
only  operates  as  a  bar  to  the  future  re- 
covery of  damages  for  a  trespass  founded 
on  the  same  injury,  but  also  operates  by 
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way  of  Mtoppel  to  aoy  acttoo  for  an  in- 
juiy  to  the  Mine  tuppofed  right  of  poa- 
•etiion" 

His  lorckhip  cited  a  case  reported  in  3 
Leon.  I94f  in  support  of  the  above  Tiew, 
and,  after  commenting^  upon  the  authori- 
ties relied  upon  as  sustaining  the  contrary 
doctrine  and  showing  that  no  one  of  them 
negatived  the  conclusiveness  of  a  verdict 
found  on  any  precise  point  once  put  in 
issue  between  the  same  parties  or  their 
privies*  concluded  by  saying, — **  The  cases 
adverted  to  by  Lord  Hale,  and  which 
have  been  fully  explained  and  enforced 
by  the  defendant's  counsel,  together  with 
the  other  authorities  on  the  subject  of 
protestation  and  estoppel,  cited  from  Bro. 
Abr.  ProicMtaUon,  pi.  0,— Fitzherbert,  Es- 
toppel, pi.  20,  are,  in  our  opinion,  as  well 
as  upon  the  reason  and  convenience  of 
the  thing,  and  the  analogy  to  the  rules  of 
law  in  other  cases,  decisive  that  the  hus- 
band and  wife,  the  defendantt  in  thu  case, 
are  estopped  by  the  former  verdict  and 
Judgment  on  the  same  point  in  the  action  of 
trespass,  to  which  the  wife  was  a  party, 
from  averring  that  the  coal-^nines  in  question 
are  parcel  of  the  coal^mmes  bargained  and 
sold  by  Sir  John  Zouch,  and  consequently 
that  the  plaintiff  ought  to  recover." 

See  further,— JKorrf  v.  Wilkinson,  4  B. 
&  A.  4J2;  Simpson  v.  Pichenng,  1  C. 
M.  &  R.  529;  and  Eastmure  v.  Laufes,  6 
Bingh.  N.  C.  450 ;  from  which  last  case 
it  appears,  as  was  indeed  always  clear  on 
principle,  that  a  verdict  negativing  the 
right  of  a  defendant  stated  in  his  plea,  ex. 
gr.  of  set-off,  estops  him  in  a  subsequent 
action  from  asserting  that  right  as  plain- 
tiff against  the  same  party.  It  was  an 
action  of  debt  with  the  common  counls 
for  money  had  and  received,  money  paid, 
and  on  an  account  stated.  The  f^/ea  stated 
that  the  defendant  in  this  action  having 
formerly  sued  the  plaintiff,  he  pleaded  the 
present  demand  by  way  of  set-off^  and  that 
a  verdict  was  found  against  the  set-off. 
Replication,  That  no  evidence  was  of- 
fered in  support  of  the  said  plea  of  set- 
off. Demurrer  thereupon.  ''And  the  ques- 
tion," said  his  lordship,  '*  is  whether,  after 
a  precise  issue  has  been  found  against 
the  plaintiff,  he  may  bring  an  action,  and 
agitate  the  whole  matter  over  again."  . .  . 
'*  Consistently  with  the  decision  in  Ou- 


tram  v.  Morewood,  I  cannot  see  how  sa 
estoppel  can  be  set  aside  on  tlia  gnmU 
set  forth  in  thb  replicatioo.'* 

It  must  be  observed,  howerer,  that  a 
Terdict  against  a  man  suing  in  one  capa- 
city will  not  estop  him  when  he  sues  u 
another  distinct  capacity,  and,  in  fact,  as 
a  different  person  in  law.  BobimsoiCs  eut 
5  Rep.  32  b ;  Com.  DL  Estoppel,  C. 

With  regard  to  the  effect  of  the  estop- 
pel upon  privies^ — Privies  are  divided  by 
Lord  Coke  into  three  classes : 

1.  Privies  in  blood. 

2.  Privies  in  law. 

3.  Privies  by  estate. 

The  doctrine  of  estoppel,  however,  so 
far  as  it  applies  to  persons  fidling  under 
each  of  these  three  denominations,  applies 
to  them  on  one  and  the  same  principle ; 
namely,  that  a  party  claiming  thrsagh 
another  is  estopped  by  that  which  estop* 
ped  that  other  respecting  the  same  snb- 
ject-matter.  Thus,  an  heir  who  is  privy  is 
blood  would  be  estopped  by  a  verdict 
against  his  ancestor  through  whoa  be 
claims.  Locke  v.  Norbome,  3  Mod.  141. 
An  executor  or  administrator,  suing  as 
such,  would  be  bound  by  a  verdict  against 
his  testator  or  intestate  to  whom  be  is 
privy  in  law.  R.  v.  Hebden,  And.  389. 
Loid  Coke  tells  us  in  the  passage  cited 
by  Lord  Ellenborough  in  Ouiram  v. 
Morewood,  that "  the  lord  by  escheat,  the 
tenant  by  the  curtesy,  the  tenant  in  dower, 
and  the  incumbent  of  a  benefice,  shall 
be  bound  by  and  shall  take  advantage  of 
estoppels ; ''  Co.  Litt.  352  b.  It  will  have 
been  seen,  that,  in  that  very  case,  it  wss 
decided  that  a  verdict  against  a  wife 
would  bind  the  future  husband.  And  see 
Lord  Kenyon^s  observations  in  Rex  t. 
Mayor  of  York,  5  T.  R.  (the  dictwfs  it- 
ferred  to  is  at  page  72 ;  sed  vide  R-  ▼> 
Grimes,  6  Burr.  2601).  With  regard  to 
privies  in  estate, — It  is  apprehended  that 
a  verdict  against  the  feoffor  would  estop 
the  feoffee  ;  and  against  the  lessor,  the  les- 
see ;  et  sic  de  similibus,  Blakemort  v. 
Glamorganshire  Canal  Co,,  2  C.  M.  & 
Ros.  133  (where,  however,  the  questioo 
was  merely  as  to  the  admissibility  of  the 
verdict  in  evidence).  And  see  the  cases 
o^  fines  which  proceed  on  the  same  piia- 
ciple,  being,  like  judgments  after  verdict, 
estoppels  of  record ;  e.  g.  Helps  v.  Htrt' 
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figrd^  2  B.  &  A.  242,  and  the  authorities 
cited  in  the  argument  there. 

In  Doe  ▼.  Earl  of  Derby,  1  Ad.  &  £U. 
78d>  (which  was  aUo  a  case  not  of  estop* 
pel»  but  of  adaiissibility,)  Mr.  Justice 
LUtledale  remarks,  at  page  790>  "  A  pas- 
sage has  been  cited  from  Comyn's  Di.  Evi- 
dence,  A.  5,  where  it  is  said,  that '  a  verdict 
in  another  action,  for  the  same  cause,  shall 
be  allowed  to  be  evidence  between  the 
same  parties.  So  it  shall  be  evidence 
when  the  verdict  was  for  one  under  whom 
any  of  the  present  parties  claim.'  But 
that  nnut  mean  a  claim  acqmred  through 
tuch  party  subsequently  to  the  verdict." 

It  need  hardly  be  remarked,  that  the 
effect  of  verdicts,  whether  upon  parties 
or  privies,  altogether  depends  on  the 
question,  whether  the  same  point  was  in 
issue.  A  verdict  between  two  parties 
upon  one  question  can^  of  course,  have  no 
binding  effect  in  an  issue  joined  between 
them  on  another.  (See  B.  N.  P.  233.) 
Nor  will  the  verdict  be  admissible,  unless 
it  appears  clear  that  the  same  point  actu- 
ally was  in  issue.  It  is  not  sufficient 
that  it  might  have  been  so.  See  the  ex- 
pressions of  Lord  Ellenborough  in  Outram 
▼.  Morewood,  ubi  supra,  where,  speaking 
of  the  verdict  in  Evelyn  v.  Harries^  his 
lordship  says,  that  '*  it  could  not  have 
been  pleaded  by  way  of  estoppel,  because 
fw  issue  was  taketi  in  the  first  action  upon 
any  precise  point,  wliich  is  necessary  to  con- 
stitute  an  estoppel  in  the  second  action.*^ 

However,  it  is  not  necessary  that  the 
point  on  which  it  is  sought  to  estop  should 
have  been  the  only  one  in  issue  on  the  pre- 
vious occasion.  It  is  enough  if  it  be  one 
which  must  have  been  decided.  Rex  v. 
St.  Pancras,  Peake  219.  Nor  need  the 
form  of  action  be  the  fame  in  each  case. 
Cleve  V.  Powell,  1  M.  &  Rob.  228  ;  Kitchen 
▼.  Campbell,  2  B1.  830,  a  case,  also,  of 
the  admissibility  of  a  verdict  in  evidence, 
but  the  principle  is  the  same.  See  for  a 
case  in  which  an  estoppel  by  deed  was 
prevented  from  arising  by  the  want  of 
sufficient  precision,  lUylU  v.  Bucknelly 
8  B.  &  Adol.  278. 

Having  thus  barely  touched  upon  the 
question  between  whom  is  the  record  an 
estoppel  f  it  appears  right  to  devote  a  few 
words  to  the  inquiry,  in  what  manner  is 
the  estoppel,  where  it  exists,  to  be  made 


available  ?  Now,  upon  this  question,  an 
opinion  has  of  late  prevailed  that,  in  order 
to  render  a  verdict  conclusive  by  way  of 
estoppel,  it  must  be  pleaded  as  such. 
This  opinion  seems  to  have  originated  in 
the  language  of  Goddttr^s  case,  2  Co. 
4  b.  In  that  case,  Goddard,  adminis- 
tratorof  Newton, brought  an  action  against 
Denton  on  a  bond  made  to  his  intestate, 
dated  4th  April,  24  Eliz.  The  de- 
fendant pleaded  that  the  intestate  died 
before  the  date  of  the  bond,  and  so 
that  it  was  not  his  deed ;  on  which  the 
plaintiff  took  issue ;  and  the  jury  found 
specially  that  the  bond  was  delivered  on 
the  dOth  of  July,  23  Eliz.,  by  the  defend- 
ant, but  that  the  intestate  died  before  the 
date ;  and  the  court  gave  judgment  for 
the  plaintiff. 

This  decision,  it  is  obvious,  does  by  no 
means  necessarily  involve  the  point  under 
discussion,  for  the  date  was  immaterial  to 
the  issue  joined  on  non  est  factum ;  and 
Lord  Coke,  in  the  same  case,  expressly 
tells  us  that,  had  the  deed  had  an  impossi- 
ble date,  it  would  still  be  good  and  take 
effect  by  the  delivery.  Now,  if  the  deed 
might  be  the  defendant's  deed,  and  yet 
the  date  impossible,  it  follows  that  the 
impossibility  of  the  date  could  not  estop 
the  plaintiff  in  an  issue  joined  on  non  est 
factum.  But  Lord  Coke  states  that  the 
reason  of  the  judgment  was,  that  although 
"  the  obligee  in  pleading  cannot  allege  the 
delivery  before  the  date,  as  was  adjudged 
in  12  Hen.  6.  1,  which  case  was  ^rmed 
to  be  good  law,  because  he  is  estopped  to 
take  an  averment  against  anything  ex- 
pressed in  the  deed  ;  yet  the  jurors,  who 
are  sworn  to  say  the  truth,  shall  not  be 
estopped ;  for  an  estoppel  is  to  conclude 
one  to  say  the  truth,  and  therefore  jurors 
cannot  be  e%io^^eA,becau9e  they  are  sworn 
to  say  the  truth"  It  must,  however,  be 
observed,  that  the  jurors  are  not  sworn  to 
say  the  truth,  but  a  true  verdict  to  give 
according  to  the  evidence.  Now  an  es- 
toppel precludes  the  party  estopped  from 
offering  any  evidence  to  the  contrary ; 
and  it  appears  difficult  to  see  in  what  man* 
ner  the  oath  of  a  juror  can  be  opposed 
to  the  rule,  that  a  record  shall  prevent  the 
party  against  whom  it  is  offered  in  evi- 
dence from  producing  other  evidence  to 
controvert  it,  and  that,  all  the  evidence 
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beings  thua  one  way,  namely,  vfUh  the 
record^  the  jury  ithali  be  bound  to  give 
their  verdict  for  the  party  with  whom  all 
the  evidence  is,  and  against  the  party  in 
whose  favour  there  is  no  evidence. 

The  doctrine  in  Goddard*»  case  is  cited 
without  any  remaric  in  B.  N.  P.  298  b. 
But,  notwithstanding^  several  cases  occur- 
red in  which  records  and  deeds  seem  to 
have  been  treated  as  conclwdve  when  pro- 
duced in  evidence.  The  expressions  of  C. 
J.  De  Grey,  in  the  Duchess  of  Kingston's 
case,  will  be  found  to  be  to  that  effect — the 
judgment,  his  lordship  says,  is, "  in  plead- 
ing, a  bar,  in  evidence,  coneluave."  In 
As&n  V.  Parkin,  2  Burr.  665,  ante,  vol.  I., 
264,  the  judgment  in  the  action  of  eject- 
ment is  expressly  stated  to  be  conclusive 
in  the  subsequent  action  for  mesne  profits ; 
and  see  R.  v.  St.  Pancrcu,  Peakes  N.  P. 
C.  219,(where  a  conviction  against  a  parish 
for  non-repairing  was  held  conchuive  evi^ 
dence  of  liability  upon  a  subsequent  indict- 
ment). Strutt  V.  Bovington,  6  Esp.  57  ; 
and  Kitchen  v.  CampbeU,  «  Bl.  830. 

At  length  came  Vooght  v.  }Vinch,2  B.  & 
A.  662,  on  which  the  doctrine  that  seems 
to  have  obtained  of  late  is  mainly  founded. 
In  that  case  the  declaration  stated  that  the 
plaintiff  was  entitled  to  a  mill  and  the 
benefit  of  a  stream,  and  that  the  defendant 
widened  and  deepened  a  ditch  leading  out 
of  the  stream,  and  thereby  diverted  water 
from  the  mill  to  the  damage  thereof.  The 
plea  was  not  guilty.  At  the  trial,  the 
defendant  gave  in  evidence  the  record  of 
a  former  action  for  the  same  cause  between 
the  same  parties,  in  which  the  plea  had 
been  the  same,  and  the  verdict  for  the 
defendant.  That  action  was  commoiKed 
in  1817.  The  declaration  in  the  piesent 
case  stated  the  grievances  to  have  been 
committed  on  June  1,  1814,  and  on  divers 
days  and  times  between  that  day  and  the 
commencement  of  the  present  suit.  The 
judge  refused  to  hold  that  the  record  of 
this  verdict  was  conclusive  evidence 
against  the  plaintiff,  and  the  court  thought 
he  was  right  in  so  holding. 

It  was  assumed  tliat  the  verdict  would 
have  been  conclusive  if  pleaded.  Whether 
it  would  have  been  so  or  no  is  perhaps 
therefore  scarce  worth  inquiring.  Possi- 
bly, had  it  been  pleaded  by  way  of  es- 
toppel, the  plaintiff  would  have  urged  on 


a  demurrer  that,  for  anght  that  appeared* 
the  former  verdict  might  have  proceeded, 
not  on  the  question  of  right,  bot  on  tbe 
fact  that  the  defendant  had  then  com- 
mitted no  disturbance  at  all,  and  that  sock 
a  verdict  could  not  be  conclusive  in  the 
present  action  ;  for  that  although  he  had 
not  then,  yet  he  might  since  have  commit- 
ted an  actionable  disturbance.  (See  Few 
V.  Backhouse,  8  hd.  &  £11.789).  •  How- 
ever, the  learned  counsel  for  the  defendant 
urged  that  the  former  verdict  would  hare 
been  conclusive  by  way  of  estoppel,  if  so 
pleaded.  The  bench  assumed  throughoat 
their  judgment  that  it  would  have  been  so, 
and  the  judgment  in  Vooght  v.  Winek 
proceeds  on  that  assumption.—"  I  am  of 
opinion,"said  the  Lord  Chief  Juatice,  **  that 
the  verdict  and  judgment  obtained  for  the 
defendant  in  the  former  action  was  not 
conclusive  evidence  against  the  plaintiff 
on  the  plea  of  not  guilty.  It  would, 
indeed,  have  been  conclusive  if  pleaded 
in  bar  to  the  action  by  way  of  estoppel." 

On  the  authority  of  Voogkt  v.  Winck 
was  decided  Doe  v.  Huddart,  2  C.  M.  & 
R.  816,  5  Tyrwh.  846.  in  which  the  Cooit 
of  Exchequer  held  that  a  judgment  in 
ejectment  was  not  conclusive  in  the  action 
for  mesne  profits.  That  it  is  conclusire 
when  pleaded  by  way  of  estoppel  has 
been  decided  in  Doe  v.  Wright,  Trin.  T. 
1839,  B.  R. 

It  is  submitted  that  the  cases  of  Vooght 
V.  Wmch  and  Doe  v.  Huddart,  are  by  no 
means  at  variance  with  the  doctrine  of 
L.  C.  J.  De  Grey ;  viz.,  that  a  judgment 
on  the  same  point  between  the  same  par- 
ties is  in  pleading  a  bar,  in  etfidenee,  con- 
clusive. And  it  is  submitted  that  the  true 
meaning  of  this  is,  that  it  is  conclusive 
as  a  plea  where  there  is  an  opportunity 
of  pleading  it,  but  that  where  there  is  no 
such  opportunity,  then  it  is  conclusive  es 
evidence :  and  that  Vooght  v.  Winch  and 
Doe  V.  Huddart  merely  decide  that  a  paitj 
may  wai?e  the  benefit  of  an  estoppel,  and 
that  he  elects  to  waive  it  by  not  pleading 
it  when  he  has  an  opportunity  of  doing  so. 

This  doctrine  is  propounded  with  some 
confidence,  because  it  was  the  doctriue  of 
the  court  in  Trevivan  v-  Lawrence,  ap- 
proved of  by  the  Common  Pleas  in  Ma- 
grath  v.  Hardy,  4  Bingh.  N.  C.  TBS;  a 
case  in  which  the  estoppel  was  held  to  be 
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waived,  the  defendant  having  omitted  to 
plead  it  as  he  might  have  done. 

In  an  elaborate  judgment  delivered 
after  a  Cur  adv.  vuli,  the  Lord  Chief  Jus- 
tice comments  on  this  subject  as  follows  : 
— *'  The  law  on  this  point  is  laid  down 
with  great  distinctness  in  the  case  of 
TVevmtn  v.  Lawrence,  The  court,  it  is 
said^  took  this  difference — that  where  the 
plaintiff's  title  is  by  estoppel  and  the 
defendant  pleads  the  general  issue,  the 
jury  are  bound  by  the  estoppel ;  for  here 
is  a  title  in  the  plaintiff  that  is  a  good  title 
in  law,  and  a  good  title  if  the  matter  had 
been  disclosed  and  relied  on  in  pleading ; 
but^  if  the  defendant  pleads  the  special 
matter,  and  ihe  plaintiff  will  not  rely  on 
the  estoppel  when  he  may,  the  jury  shall 
not  be  bound  by  the  estoppel,  because 
they  are  to  find  the  truth  of  the  fact  which 
is  against  him.  Thus,  in  debt  for  rent  on 
an  indenture  of  lease,  if  the  defendant 
plead  nU  debet,  he  cannot  give  in  evidence 
that  the  plaintiff  had  nothing  in  the  tene- 
ments ;  because,  if  he  had  pleaded  that 
specially,  the  plaintiff  might  have  replied 
the  indenture  and  estopped  him;  but, 
if  the  defendant  plead  nihii  habuit,  Sec  and 
the  plaintiff  will  not  rely  on  the  estoppel 
but  reply  habtiit,  &c.  he  waives  the  es* 
toppel  and  leaves  it  at  large,  and  the  jury 
shall  find  the  truth  notwithstanding  the 
indenture.** 

And  his  lordship  proceeds  to  state,  that 
the  judgment  of  the  court,  standing  on 
this  ground,  is  distinguishable  from  cer- 
tain cases  which  had  been  cited  at  the 
bar,  and  in  which  the  estoppel  had  been 
held  available. 

Adopting  this  distinction,  it  is  submitted 
that  all  the  decisions  may  be  reconciled  : 
for,  as  to  Voogkt  v.  Winch,  that  case  pro- 
ceeded on  the  express  ground  that  the 
defendant  might  have  pleaded  the  estoppel, 
on  which  circumstance  each  of  the  judges 
will  be  found  to  have  expressly  relied. 
In  Doe  V.  Hwldart,  the  prior  judgment  in 
ejectment  might  have  been  replied  ;  for, 
though,  previous  to  the  rules  of  Hil.  1884, 
the  plea  of  "  not  guilty"  in  trespass  put  the 
uhole  title  in  issue  as  well  as  the  taking 
of  the  profits,  and,  therefore,  where  that 
plea  was  pleaded,  the  estoppel  could  not  be 
replied,  since  it  was  uncertain  whether 
the  defendant  meant  to  deny  the  plain- 


tiff's title,  on  which  alone  he  was  con- 
cluded by  the  record  of  the  ejectment,  or 
to  deny  merely  the  taking  of  the  profits  ; 
yet,  as  soon  as  by  the  rules  of  Hil.  1834, 
the  is8ue  of  not  guilty  was  narrowed  and 
the  plea  that  the  plaintiff'  never  was  pos* 
sessed  became  a  usual  one,  the  record  in 
ejectment  became  pleadable  in  reply  to 
that  plea  by  way  of  estoppel.  Doe  v.  Wright, 
Trin.  1839,  B.  R.,  and,  of  coarse,  accord- 
ing to  the  rule  in  Hardy  v.  Magrath  and 
T^revioan  v.  Lawrence,  could  not  be  con- 
clusive in  evidence,  and  was  properly 
decided  in  Doe  v.  Huddart  not  to  be  so. 
The  same  observation  disposes  of  Bowman 
V.  Kostrom,  2  Ad.  &  £11.  295,  where  a 
recital  in  a  deed  which  might  have  been 
pleaded  was  held  to  be  no  estoppel  in 
evidence. 

If  the  law  of  estoppel  be  founded  on 
justice  and  good  sense— if  it  be  true  that 
nemo  debet  bis  vexari  pro  eddem  causa — ^it 
would  be  strange  to  say  that  the  accidental 
form  of  an  issue  should  deprive  a  party  of 
the  benefit  of  it,  and  force  him  to  litigate 
the  same  question  twice  over. 

Besides  the  judgments  of  courts  of 
record  there  are  certain  other  judicial 
proceedings  which  possess  a  conclusive 
effect,  though  not  emanating  from  a  court, 
strictly  speaking,  of  record.  I  propose  to 
mention  one  or  two  of  these,  which  may, 
perhaps,  without  impropriety  be  designa- 
ted as 

EsUtppels  quasi  of  Record, 

Decrees  of  the  High  Court  of  Chancery 
(which,  although  a  superior  court,  seems 
not  to  be,  at  least  upon  its  equity  side,  a 
court  of  record,  see  Co.  Litt.  260,)  stand, 
nevertheless,  on  the  same  level  with  the 
judgments  of  the  three  superior  courts  of 
common  law.  It  is  laid  down  in  BuUer's 
Nisi  Prius,  5243,  that  ''a decree  in  Chan- 
cery may  be  given  in  evidence  between 
the  same  parties,  or  any  claiming  under 
them,  for  their  judgments  must  be  of 
authority  in  those  cases  where  the  law 
gives  them  a  jurisdiction ;  for  it  were  very 
absurd  that  the  law  should  give  them  a 
jurisdiction  and  yet  not  suffer  what  is 
done  by  force  of  that  jurisdiction  to  be 
full  proof.  In  the  case  of  Manchester 
Mills,  Dougl.  222.  note  13,  it  was  laid 
down  by  Lord  Mansfield,  that  '  a  decree 
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esUbiishing  a  custom  to  send  corn  to  be 
ground  at  a  particular  mill  ought  not  to 
be  controTerted,  nor  the  existence  of  the 
custom  litigated  any  further  before  a  jury ; 
and  that  such  decree  bound  all  persons  of 
the  same  description  with  the  original 
defendanu/  "  See  also  Trotter  ▼.  Biake, 
8  Mod.  231. 

Judgments  of  the  Courts  EccUiiastical 
are  of  two  sorts — m  rem  and  inter  partes. 
A  grant  oi  probate  or  of  administration  is 
in  the  nature  of  a  decree  m  rem,  and 
actually  invests  the  executor  or  adminis- 
trator with  the  character  which  it  declares 
to  belong  to  him.  Accordingly,  such 
grant  of  probate  or  adminutration  is  con- 
cittsive  against  all  the  world.  Noel  v. 
Welis,  1  Lew,  235,  6.  It  may,  indeed,  be 
shown  that  the  grant  was  revoked,  for  that 
is  the  further  act  of  the  same  courts  or 
that  it  was  forged,  for  that  shows  it  not  to 
be  the  act  of  the  court  at  all,  or  that  it 
was  granted  by  a  court  having  no  juris- 
diction, for  then  it  is  a  nonentity.  But  it 
cannot  be  shown  that  the  testator  was 
mad,  or  that  the  will  was  forged,  for  those 
facts  might  have  been  alleged  in  the 
Ecclesiastical  Court  in  opposition  to  the 
grant  of  probate  or  administration.  Noel 
T.  Wells  J  ubi  supra.  On  this  ground  it 
was  that  the  Queen's  Bench,  in  AlUn  v. 
Dundas,  8  T.  R.  125,  held,  that  payment 
of  money  to  an  executor  who  had  obtained 
probate  of  a  forged  will,  which  was  after- 
wards repealed,  is  a  discharge  to  the  party 
paying  it ;  since,  the  probate  being  con- 
clusive evidence  of  the  executorship  as 
long  as  it  remained  unrepealed,  the  debtor 
would,  when  he  was  called  upon  to  pay,  have 
had  no  defence  against  an  action  brought 
by  the  executor  under  the  forged  will. 
Mr.  J.  Bulier  in  that  case  said,  *'  The  first 
question  to  be  considered  is,  what  iv  t/te 
effect  of  a  probate  f  It  has  been  con- 
tended by  the  counsel,  first,  that  it  is  not 
a  judicial  act ;  and,  secondly,  that  it  is 
nut  conclusive.  But  I  am  most  clearly  of 
Opinion  that  it  is  a  judicial  act ;  for  the 
Ecclesiastical  Court  may  hear  and  examine 
the  witnesses  on  the  different  sides  whe- 
ther a  will  be  or  be  not  properly  made. 
That  is  the  only  court  which  can  pro- 
nounce whether  or  not  the  will  is  good, 
and  the  courts  of  common  law  have  no  ju- 
risdiction over  the  subject.   Secondly,  the 


probate  is  conclusive  till  it  is  repealed  ; 
and  no  court  of  common  law  can  admit 
evidence  to  impeach  it  Then  this  caw 
was  compared  to  a  probate  of  a  supposed 
will  of  a  living  person :  but  in  such  a  case 
the  Ecclesiastiod  Courts  have  no  jurisdic- 
tion, and  their  probate  can  have  no  effect ; 
their  jurisdiction  is  only  to  grant  probate 
of  the  wills  of  dead  persons.  The  dis- 
tinction in  this  respect  is  this, — ^if  tber 
have  jurisdiction,  their  sentence,  as  loog 
as  it  stands  unrepealed,  shall  avail  in  all 
other  places ;  if  they  have  no  jurisdiction, 
their  whole  proceedings  are  a  nullity." 

On  the  same  principle,  a  sentence  in  a 
matrimonial  suit  is  conclusive,  for  it  is  an 
adjudication  upon  the  status  of  the  parties, 
see  Da  Costa  v.  Villa  Real^  Str.  961 ; 
Buntings  case,  4  Co.  29 ;  Kenn*t  case, 
7  Co.  42 ;  and  see  the  instances  of  sen- 
tences of  deprivation  collected  by  Lord 
Holt  in  his  judgment  in  Phillips  v.  Bury, 
2  T.  R.  346.  But  it  is  otherwise  when 
the  suit  is  for  a  jactitation  of  marriage ; 
for  there  the  spiritual  court  does  not  in- 
tend to  affect  the  status  of  the  parties  by 
its  decree,  but  merely  to  prevent  one 
party  from  falsely  asserting  that  a  mar- 
riage happened  under  certain  specified 
circumstances.  See  the  Duchess  of  King- 
storCs  case,  and  quere  as  to  Jones  v.  Bow, 
Carth.  225. 

It  need  hardly  be  added,  that  such  sen- 
tences do  not,  any  more  than  the  records 
of  the  superior  courts,  conclude  as  to 
matters  which  may  or  may  not  have  been 
controverted.  See  Blackham's  case,  1 
Salk.  290. 

It  is  laid  down  in  the  Duchess  ofKing» 
stones  case  that  the  decree  of  the  spiritual 
court  is  not  conclusive  in  a  criminal  pro- 
ceeding; and  this  is  stated  to  be  upon 
grounds  of  public  policy.  It  seems  difficult, 
however,  to  support  this  view  on  principle. 
A  sentence  in  the  spiritual  couriinterpertei 
could  not  indeed  be  conclusive  in  a  crimi- 
nal proceeding,  because  the  parties  litigant 
would  not  have  been  the  same  in  both 
courts.  But  it  is  difficult  to  see  bow  a 
decree  m  rem,  which  operates  upon  tbe 
status  of  the  individual  and  renders  the 
fiict  what  the  court  adjudicates  it  to  be- 
lt is  difficult,  I  say,  to  see  how  such  a 
sentence  can  be  otherwise  than  conclusire. 
In  the  Duchess  of  Kingsion*s  case  it  was 
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unnecessary  to  decide  this  point,  the 
sentence  being  in  personam.  In  R,  v. 
Buttery,  R.  6c  R.  C.  C.  842,  a  pro- 
bate  was  held  not  to  be  conclusive  evi- 
dence that  the  party  who  obtained  it 
had  not  forged  the  willi  which  may  at 
first  sight  seeoi  inconsistent  with  the  doc- 
trine in  Noel  v.  Wells,  1  Lev.  286,  above 
cited  ;  viz.»  that  the  party  in  a  civil  action 
cannot  avoid  the  probate  by  showing  the 
will  to  be  forged.  But,  on  consideration, 
the  cases  will  appear  to  be  consistent ; 
for,  in  the  civil  suit,  the  evidence  is  offered 
for  the  purpose  of  showing  that  the  party 
who  obtained  probata  did  not  thereby  he~ 
come  executor^  which  character  the  spiritual 
court  has  adjudged  him  to  possess ;  but, 
in  the  criminal  case,  the  party  offering  the 
evidence  admits  the  probate  to  be  valid 
till  repealed,  admits  the  defendant  to  hare 
thereby  become  executor,  but  merely 
seeks  to  show  what  means  he  used  in 
order  to  become  so ;  which  is  no  more  than 
if  he  sought  to  prove  that  in  the  affidavit 
in  which  the  prisoner  verified  the  scripts 
he  had  committed  perjury.  On  the 
other  ^and,iu  R.  v.  Grundon,  Cowp.  did, 
a  sentence  of  expulsion  from  a  college 
was  held  conclusive  in  answer  to  an  iu- 
dictmeut  for  an  assault  on  the  express 
ground  that  it  resembled  a  sentence  of 
the  spiritual  courL 

In  R,  v.  Vincent,  I  Str.  481,  indeed, 
the  doctrine  of  the  conclusiveness  of  the 
sentence  was  carried  to  a  greater  extent, 
and  it  seems  to  be  impossible  to  support 
that  case  consistently  with  R,  v.  BtUteryy 
and  R.  v.  Macnaniara,^  &  R.  C.  C.  342; 
the  latter  decisions  are  those  which 
must  be  now  regarded  law,  being  not 
only  later  in  date,  but  the  decbiuns  of  nine 
judges ;  whereas  22.  v.  Vincent  was  decided 
by  C.  J.  King  alone. 

With  regard  to  Courts  of  Admkalty, 
the  rule  with  regard  to  their  sentences  is 
the  same  as  that  regarding  the  sentences 
of  spiritual  courts  where  their  proceeding 
is  in  rem ;— for  instance,  when  a  vessel  is 
condemned  as  prize,  it  seems  never  to 
have  been  disputed  that  the  sentence  is 
conclusive  upon  all  the  world.  See  the 
notes  to  Le  Caux  v.  Eden,  Dougl.  614, 
in  which  is  set  out  the  elaborate  judg- 
ment in  lAndo  y.  Rodney,  containing  a 
learned  inquiry  into  the  nature  of  the 


Prize  Court  of  Admiralty,  and  the  distinc- 
tion between  it  and  the  Instance  Court. 
The  question  as  to  the  conclusiveness  of 
the  sentence  of  a  price  court  has  usually 
arisen  in  cases  turning  upon  the  effect  of 
foreign  sentences,  several  of  which  will 
be  presently  enumerated. 

The  sentence  of  a  college  imitor  de- 
priving or  expelling  is  conclusive  ;  and  it 
b  apprehended  is  so  against  all  the  world, 
since  the  visitor's  proceeding  is  in  rem, 
and  he  pronounces  operatively  upon  the 
status  of  the  party  deprived  ;  see  PkUUps 
V.  Bury,  Skinn.  417.  Lord  Raym.  5, 
which  was  decided  by  three  judges,  con- 
trary to  the  opinion  of  Lord  HoU,  which 
opinion  was,  however,  afterwards  upheld 
on  error.  His  lordship's  argument  is  fully 
given  in  2  T.  R.  346,  in  which  he  assimt* 
lates  the  case  to  that  of  a  sentence  of 
deprivation  by  the  Ecclesiastical  Court, 
and  cites  numerous  authorities  to  show 
that  that  has  always  been  conclusive.  In 
Phillips  ▼.  Bury  the  sentence  of  depriva- 
tion passed  upon  the  old  rector  was  held 
conclusive  in  an  ejectment  by  the  new 
rector.  In  R,  v.  Grundon,  Cowp.  315, 
the  same  point  was  decided  upon  an 
indictment  for  assaulting  a  fellow-com- 
moner of  Queen^s  (who  had  been  expelled) 
and  turning  him  out  of  the  college  garden. 

On  the  same  principle  the  sentence  of 
a  court  martial  seems  to  be  conclusive. 
See  Rex  v.  Suddis,  1  East.  306 ;  for  this 
court,  to  use  the  words  of  Lord  Lough' 
borough,  in  Grant  v.  Gould,  2  H.  Bl.  100, 
'*  being  establbhed  in  this  country  by 
positive  law,  the  proceedings  of  it  must 
depend  upon  the  same  rules  with  all 
other  courts  which  are  instituted  and 
have  particular  powers  given  to  them.* 
See  In  re  John  Walter  Poe,  5  B.  6c 
Adol.681. 

Sentence  of  deprivation  by  a  visitor 
appears  to  differ  from  the  other  cases 
above  touched  upon  in  this  respect,  viz., 
that  it  is  the  sentence  of  a  tribunal  which 
has  in  many  instances  been  created  by  a 
private  individual.  This  does  not,  how* 
ever,  seem  to  alter  the  principle ;  for, 
though  no  private  individual  can  create  a 
court  whose  sentence  shall  have  operation 
on  the  persons  or  properties  of  others,  yet 
there  is  no  reason  why  he  should  not 
create  one  having  operation  on  his  own ; 
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unleti,  indeed,  he  introduce  tome  term 
inconaisteot  with  public  policy. 

Thofy  on  the  same  ground  on  which  a 
vititor's  lentence  is  supported,  stands  the 
case  of  the  trustees  of  a  school  dismissing 
the  schoolmaster  for  misconduct  Doe  v. 
Haddon,  3  Dougl.  810 :  and  the  ordinary 
case  of  an  arbitrator,  whose  forum  is  a 
domestic  one,  constituted  by  the  parties 
themselves  who  are  bound  by  its  award. 

It  has  never,  that  I  am  aware  of,  been 
decided  that,  where  a  decree  in  Chan- 
cery, a  sentence  of  the  Ecclesiastical 
Court,  or  any  other  matter  qunsi  of  record 
is  conclusive,  any  necessity  exists  of 
pleading  it  in  order  that  it  may  be  held 
so.  This  furnishes  another  ailment 
against  the  reasoning  on  which  Goddard*i 
case  and  Voogkl  ▼.  Winch  are  thought  by 
some  to  have  proceeded ;  for  surely  the  ob- 
ligation of  the  jury  to  find  a  true  verdict  is 
equally  great,  whether  the  matter  offered 
as  conclusive  be  a  decree  or  a  judgment. 
The  rules  which  now  regulate  pleadings 
will  probably  compel  parties  to  place 
them  on  the  record  oftener  than  hereto- 
fore. 

The  above  observations  have  been  con* 
fined  to  the  judgments  of  our  own  tribu- 
nals ;  but,  before  quitting  this  part  of  the 
sulject,  it  seems  right  to  say  a  few  words 
upon  the  effect  of  foreign  ones. 

With  regard  to  foreign  judgments^  (and 
colonial  judgments  are  included  within 
these  terms),  it  is  even  now  not  quite  set- 
tled to  what  precise  extent  they  bind  in 
this  country.  "  Great  doubts,"  to  use  the 
expressions  of  the  L.  C.  J.  Tindal,  *  have 
formerly  existed,  and  some  degree  of 
doubt  still  exists,  whether  a  judgment  so 
recovered  is  conclusive  between  the  par- 
ties, or  whether  the  matter  may  be  opened 
and  agitated  in  this  country  ;"  5  Bingh. 
N.  C.  221.  They  certainly  do  not  occa^ 
sion  a  merger  of  the  original  ground  of 
action,  Smith  v.  Nicolls,  5  Bingh.  N.  C. 
208 ;  Hall  v.  Odber,  1 1  East.  124.  And, 
when  it  becomes  necessary  to  enforce 
them  in  this  country,  the  plaintiff  has  his 
option  either  to  resort  to  the  original 
ground  of  action,  or  bring  an  astumptit  on 
the  judgment  recovered ;  per  THwJal,  h, 
C.  J.»  ihid.  It  may  possibly  be,  that,  if  the 
plaintiff  should  adopt  the  former  part  of 
this  alternative  and  sue  on  the  original 


ground  of  action,  it  would  be  open  to  the 
defendant  to  controvert  that  ground  of 
action  notwithstanding  the  prodnctioD  of 
the  foreign  judgment,  on  the  aaine  priori- 
pie  on  which  it  is  held  that  where  there 
is  an  opportunity  of  placing  the  judgment 
of  one  of  our  own  superior  courts  on  the 
record,  and  it  is  not  placed  there,  it  will 
not  be  conclusive.  Vooghi  v.  Wineh^  2 
B.  &  A.  162  ;  Doe  v.  Huddart,  2  C.  M. 
h  Rose.  3 16.  That  it  will,  however,  oper- 
ate in  such  a  case  as  at  least  prima  fade 
evidence  of  the  plaintiff's  right  seemi 
clear  both  upon  principle  and  authority. 
See  per  Eyre,  C.  J.,  PhUlipt  y.  Hunter, 
2  H.  Bl.  410 ;  and  see  Sinelair  t.  /Voter, 
Dougl.  6  no.,  and  HaU  v.  Odber,  II 
East.  124. 

But  next,  which  is  by  far  the  most 
common  case,  let  us  suppose  the  action 
to  be  brought  upon  the  foreign  judgment, 
—the  question  arises,  would  it  be  com- 
petent to  the  defendant,  admitdng  iu 
existence,  to  controvert  it  to  any,  and 
if  to  any,  to  what  extent?  This  ques- 
tion formerly  arose  upon  a  plea  of  inm- 
asiutnpnt,  upon  the  trial  of  which,  the 
judgment  being  offered  in  evidence  wss 
asserted  by  one  side  and  denied  by  the 
other  to  be  conclusive.  There  may  be  now 
some  doubt  whether,  in  such  an  action, 
circumstances  impeaching  it  ought  to  be 
pleaded  specially,  or  given  in  evidence 
under  the  plea  of  fton-iummpnl  as  tend- 
ing to  rebut  the  implication  of  a  promise 
arising  from  the  existence  of  the  judg- 
ment stated  in  the  declaration.  How- 
ever this  may  be,  there  are  some  points 
clear  upon  the  question  of  conclusiveness. 
First,  it  is  clear  that,  if  the  judgment 
appear  on  the  face  of  the  proceeding!  to 
be  founded  on  a  mistaken  notion  of  the 
English  law,  Novelli  v.  Rom,  2  B.  &  AdoL 
757,  or  of  the  law  of  nations,  PoUard  v. 
Bell,  8  T.  R.  444  ;  Binf  v.  Appleton,  ibid 
662 ;  Barinff  v,  Clagett,  3  B.  &  P.  215 ; 
Bolton  V.  Gladstone,  2  Taunt  85 ;  or  to 
offend  common  reason  and  justice,  B«- 
chanan  ▼.  Rucker,  3  Camp.  63,  9  East. 
192,  S.  C,  and  see  Cavan  v.  Stewart,  1 
Stark.  524,  Frankland  t.  M^Gtuty,  1 
Knapp.  274 ;  or  even  to  be  gros.4dy  de- 
fective, Obicini  y.  Bkgh,  8  Bing.  351 ; 
it  would  not  be  conclusive  either  in  a  de^ 
daration  or  a  plea.  It  will«  probaUy,  alto, 
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be  thought  not  too  much  to  say,  that  our 
courts  would  allow  it  to  be  impeached  by 
extrinsic  evidence,  offered  for  the  purpose 
of  showing  that  the  court  which  pro- 
nounced it  had  no  jurisdiction,  see  Have^ 
hck  V.  Rockwoody  8  T.  R.  2G8 ;  or  that  it 
was  obtained  by  fraud,  for  that,  to  use 
the  language  of  the  L.  C.  J.,  is  an  extrin- 
sic collateral  act,  which  vitiates  the  most 
solemn  proceedings  even  of  our  own 
courts ;  or  by  means  contrary  to  the 
established  principles  of  justice,  as,  for 
instance,  without  summoning  or  obtain- 
iog  the  appearance  of  the  party  de- 
fendant; for  such  an  objection,  if  ap- 
parent on  the  proceedings,  would  be 
fatal ;  and  it  would  probably  be  thought 
too  great  a  confidence  to  repose  in  the 
officers  of  a  foreign  court,  if  we  were  to 
assume  the  impossibility  of  their  stating 
the  observance  of  such  forms  in  cases 
where  they  were  not  actually  obserfed. 
Indeed,  in  this  country,  a  party  may,  as 
we  know>  obtain  a  judgment  against  an- 
other behind  his  back,  if  he  will  abuse  the 
forms  of  the  superior  court  and  deceive  its 
officers.  To  be  sure,  if  he  were  to  attempt 
to  enforce  such  a  judgment,  the  defendant 
would  have  a  speedy  remedy  by  applying 
to  have  it  set  aside  and  the  offender 
punished  by  attachment.  Where  it  is  the 
judgment  of  a  foreign  court,  however,  he 
may  have  no  such  means  of  redress,  and 
is  almost  certain  to  have  no  opportunity 
given  him  to  adopt  them.  See  Gwnneu 
V.  Carroll,  1  B.  &  Adol.  463,  where  the 
question  was  discussed  whether  it  could 
be  shown  in  answer  to  an  Irish  judgment, 
that  it  was  entered  up  by  the  wrong  per- 
son. However  this  may  be,  it  appears 
from  Malony  v.  Gibbotu,  S  Campb.  602, 
that  the  statement,  upon  the  face  of  the 
proceedings,  that  the  proper  formalities 
have  been  observed,  is  prima  Jkeie  evi- 
dence at  least  that  they  were  so— that 
was  an  action  on  a  Jamaica  judgment. 
After  the  declaration  was  the  following 
entry  : — **  And  the  said  J.  Gibbons,  by 
J.  Ferrier,  his  attorney,  comes  and  de- 
fends, &c.  and  says  nothing  in  bar  or 
preclusion  of  the  said  action,**  ^c.  It 
was  objected,  that  the  plaintiff  ought  to 
prove  that  Ferrier  was  properly  consti- 
tuted the  defendant's  attorney.  Lord 
ElUtUtaroughf  however,  said,  **  I  will  look 


to  these  foreign  judgments  with  great 
jealousy ;  but  I  must  give  them  credit  for 
the  &cts  which  they  specifically  allege, 
and  I  must  presume  in  the  present  case 
that  the  court  saw  Ferrier  properly  con- 
stituted attorney  for  the  defendant," 

It  is  not  intended  to  enter  here  into 
any  review  of  the  cases  in  which  the 
question  has  been,  whether  the  defendant 
was  so  far  in  the  nature  of  a  resident 
within  the  colony,  or  jurisdiction  of  the 
foreign  court  as  would  satisfy  the  principle 
stated  in  BucKanan  v.  Rucker,  and  Bee- 
quel  V.  McCarthy,  2  B.  &  Ad.  951,— the 
object  of  this  note  being  to  inquire,  not 
into  the  essentials  of  a  valid  judgment,  but 
into  the  question,  how  far  forth  the  judg- 
ment stating  those  essentials,  be  they 
what  they  may,  is  evidence  of  their 
existence. 

Assuming,  then,that  a  foreign  judgment 
is  impeachable  for  a  defect  apparent  on 
the  face  of  it — assuming,  also,  that  it  is 
impeachable  by  extrinsic  evidence  adduced 
to  show  that  the  court  which  pronounced 
it  had  no  jurisdiction,  or  that  it  was  ob- 
tained by  fraud,  or  by  a  neglect  of  those 
precautions  which  the  universal  principles 
of  justice  render  necessary ; — the  question 
which  arises  next  is,  whether  it  can  he  im^ 
peached  upon  the  merits  f  Now,  upon 
one  side  it  u  said,  that  the  tribunals  of  this 
country  are  not  hound  to  enforce  the 
judgments  of  a  foreign  court,  that  when 
they  do  so,  it  is  d!e  gratia,  and  from  a 
wish  to  extend  the  limits  of  justice — am- 
pUare  justitiam.  But  that  it  would  be 
to  amplify  injustice,  not  justice,  were 
they  to  enforce  a  sentence,  which  ought 
never  to  have  been  pronounced  because 
against  the  party  with  whom  right  was. 
On  the  other  side,  it  is  answered  with 
great  force,  that  invariable  experience 
shows,  that  facts  can  never  be  inquired 
into  so  well  as  on  the  spot  where  they 
arose,  and  laws  never  administered  so 
satisfactorily  as  in  the  tribunals  of  the 
country  governed  by  them ;  that,  if  our 
courts  were  to  allow  matters  judicially 
decided  upon  to  be  again  opened  at  any 
distance  of  time  or  place,  the  consequence 
would  be,  in  ninety-nine  cases  out  of  a 
hundred,  that  they  would  be  deceived  by 
the  concoction  of  testimony,  or  by  the 
abstraction  of  it,  or  by  the  want  of  it,  and 
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that  injustice  and  mistakes,  instead  of 
being  amended,  would  be  generated. 

Now  on  both  sides  of  this  question 
there  is  a  good  deal  of  authority.  On 
the  former  side  is  the  opinion  of  Lord 
Mantfield  in  Walker  v.  Witter,  Dougl.  1  ; 
of  E^re,  C.  B.,  in  PhiiJipt  v.  Hunter,  2 
H.  Bl.  410;  and  of  Mr.  Justice  Bn^  in 
Gafbruith  v.  Neville,  Dougl.  5  note,  where 
his  lordship  cited  a  resolution  of  the 
House  of  Lords  in  Sineltur  v.  Fnuer,  '20 
Howell's  Su.  Tr.  468,  to  the  effect,  that 
'*  the  judgment  of  the  supreme  court  of 
Jamaica  ought  to  be  received  as  evidence 
prima  facie  of  the  debt,  and  that  it  lies 
upon  the  defendant  to  impeach  the  justice 
thereof,  or  to  show  the  same  to  have  been 
irregularly  or  unduly  obtained."  It  will, 
however,  be  observed,  that  in  none  of  the 
above  cases  was  it  necessary  to  decide  the 
question  of  conclusiveness.  In  Sinclair 
V.  Frater,  the  ground  of  appeal  to  the 
lords  was,  not  that  the  Scotch  court  had 
held  the  Jamaica  judgment  conclusive, 
but  that  it  had  refused  to  receive  it  even 
as  prima  facie  evidence  of  the  existence  of 
the  debt.  Amott  v.  Redfem,  3  Bingh. 
853,  sometimes  cited  as  an  authority  on 
this  side  of  the  question,  b,  in  reality, 
none,  for  there  the  only  decision  was, 
as  in  Sinclair  v.  Frater,  on  the  autho- 
rity of  which  it  proceeded,  that  the 
Scotch  judgment  was  at  all  events  primA 
facie  evidence.  On  the  contrary,  the 
L.  C.  J.  Bett  expressly  says,  "  We 
think  that  it  is  not  necessary  to  con- 
sider whether  the  judgment  pronounced 
by  the  Scotch  court  can  be  impeached 
here." 

On  the  other  side,  b  the  opinion  of 
Lord  Hardwicke  in  Boucher  v.  Laweon^ 
Cas.  Temp.  Hardwicke  89 ;  of  Lord 
Kenyan  in  Galbraith  ▼.  Neville,  Dougl.  5, 
note ;  and  Lord  Ellenborough  in  Taileton 
Y.  Tarleton,  4  M.  &  S.  21.  In  that  case 
the  plaintiff,  the  defendant,  and  D.  B. 
bad  been  partners,  and  the  defendant  and 
D.  B.  had  covenanted  to  indemnify  the 
plaintiff  against  the  debts  of  the  late  firm. 
In  an  action  on  that  covenant,  in  order  to 
prove  the  damnification,  a  copy  of  a 
foreign  judgment  was  put  in,  in  conse- 
quence of  which  the  plaintiff's  property 
had  been  seized.  Evidence  was  offered 
to  impeach  the  correctnesf  of  this  judg- 


ment, which  being  disallowed,  the  de- 
fendant moved  for  a  new  trial. 

The  rule  was  refused.  Lord  Eliem- 
borough  said :  "  I  thought  I  did  not  ait  at 
Nin  Print  to  try  a  writ  of  error  in  tbis 
case  upon  the  proceedings  of  the  cooit 
abroad.  The  defendant  had  notice  of  the 
proceedings,  and  should  have  a|»pcwred 
and  made  his  defence."  It  moal,  hov- 
ever,  be  observed,  that  Mr.  J.  Bayitsf  took 
a  dbtinction  which  would  suffice  to  pro- 
vent  this  case  from  bearing  gready  on  the 
question  now  under  discossioii.  His 
lordship  said,  "  At  between  the  partke  to 
the  tuit,  the  justice  of  it  mijfht  ogam,  he 
litiffoted ;  but,  as  against  a  stranger,  it 
could  not."  Thb  dictum,  so  far  as  it  beois 
upon  the  point,  seems  to  be  ia  fisTonr  of 
Lord  ManslSeld't  view. 

In  Becquet  v.  McCarthy,  2  B.  &  Ad. 
95,  evidence  was  received  at  mti  prine  to 
contradict  the  facts  on  which  the  colonial 
judgment  proceeded.  It  was  obaerred, 
during  the  argument  in  the  followiag 
term,  that  it  was  not  clear  that  that  evi- 
dence was  admissible.  And  Mr.  J.  Pttrke 
observed,  that  '*  the  Vice-Chaneelior  had 
held  in  Martin  v.  NicoUt,  3  Sim.  458, 
that  the  grounds  of  a  foreign  judgmeat 
cannot  be  reviewed  in  the  courts  of  this 
country ;  and  that  a  bill  for  a  discovery 
and  a  commission  to  examine  witnesses 
in  Aniigua  in  aid  of  the  plaintiff's  defence 
to  an  action  brought  on  the  judgment  in 
thb  country  was  demurrable."  Thb  case 
b,  perhaps,  the  authority  most  diiedly 
bearing  on  the  question.  There  is  an 
older  case  of  Burrow*  v.  Jemimo,  Str. 
733,  where  an  acceptor,  whose  aoeepi- 
ance  had  been  vacated  by  a  decree  at 
Leghorn^  being  afterwards  sued  here, 
obtained  an  injunction,  which  would,  how- 
ever, I  presume,  hardly  be  granted  in  such 
a  case  at  this  day.  In  Smith  v.  NieoiiM^  5 
Bingh.  N.  C.  22\,  the  Lord  C.  J.  Timdai^ 
in  the  passage  above  cited,  treats  the  poiai 
as  still  undecided.  '*  Great  doubts,'*  his 
lordship  says,  '*have  formerly  extste<L 
and  some  degree  of  doubt  still  exists^ 
whether  a  judgment  so  recovered  b  con- 
clusive between  the  parties,  or  whether 
the  matter  may  be  opened  and  agitated 
in  thb  country." 

A  mere  note  like  the  present  aflfords  no 
room  for  entering  further  into  thb  dtfficali 
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and  interesting  question.  The  doubt 
which  surrounds  it  has  probably  been  a 
f(ood  deal  iucreaaed  by  arguments  in 
which  it  has  been  assumed  that  no  dis- 
tinction exists  between  the  claim  to  ques- 
tion a  foreign  judgment  on  the  merits, 
and  to  question  it  upon  the  ground  of 
fraud,  or  want  of  jurisdiction,  or  that  it 
was  unduly  obtained.  See  for  the  Ame- 
rican law  upon  this  subject,  Story,  Conf. 
L.  c.  IS;  Kent's  Comm.  Lee.  27. 

But  whatever  difficulty  there  may  exist 
in  solving  the  above  point,  thus  far  at 
least  is  settled, — that  a  foreign  judgment 
cannot  be  conclusive  here,  which  is  not 
shown  to  be  so  in  the  country  where  it 
was  pronounced.  That  was  decided  in 
Plummer  v.  Woodbunw,  4  B.  &  C.  625, 
where  the  foreign  judgment  was  pleaded, 
and  the  plea  held  bad,  on  the  ground  that 
its  conclusiveness  in  the  country  where  it 
was  given  was  not  alleged  on  the  record. 
This  decision  is  recognised  in  Smith  v. 
A'ico//f,  5  Bingh.  N.  C.  222.  A  fortiori, 
a  foreign  judgment  cannot  be  held  con- 
clusive here,  where  the  proceedings  are  so 
defectively  set  out  that  the  point  which  it 
is  sought  to  establish  by  it,  does  not  clearly 
appear  to  be  decided.  Obicini  v.  Blight 
8  Bingh.  351 ;  Sadler  v.  Robins,  I  Camp. 
253. 

There  are,  however,  some  cases  in  which 
the  effect  in  evidence  of  the  judgment 
of  a  foreign  court  is  regulated  by  different 
considerations  from  the  above, — I  mean 
cases  in  which  the  judgment  is  in  rem,  or 
concerns  something  in  its  nature  local. 

The  commonest  instance  of  the  effect 
of  the  judgment  of  a  foreign  court  of 
competent  jurisdiction  in  rem  w  ufforded 
by  the  sentences  of  Courts  of  Admiralty 
on  questions  of  prize.  ^*  That  these  sen- 
tences are  admissible  and  conclusive  evi* 
dence  of  the  fact  they  decide,  it  seems  not 
safe  now  to  question/'  were  the  expres- 
sions of  Le  Blanc,  J.,  in  Lothian  v.  Hen- 
dereoTi,  3  B.  &  P.  517.  And  this  opinion 
is  amply  borne  out  by  prior  and  subse- 
quent authorities.  See  Kindfnley  v. 
Ckaee,  Park  Ins.  490 ;  BoUon  v.  Glad- 
tione,  5  East,  160  ;  Baring  v.  Clagett,  3 
B.  &  P.  214 ;  Chriitie  v.  Secreian,  8  T. 
R.  196.  Such  a  sentence,  being  in  rem, 
binds  the  rights  of  third  persons.  In- 
deed, the  question  as  to  the  effect  of  such 
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proceedings  has  usually  arisen  between 
persons  not  parties  to  them ;  for,  in  most  of 
these  cases,  the  question  has  been  between 
the  underwriter  and  the  assured,  and  the 
point  in  issue,  whether  the  latter's  warranty 
of  neutrality  has  been  complied  with  ;  to 
prove  the  non-compliance  with  the  war- 
ranty,  the  sentence  of  a  foreign  court  con- 
demning the  vessel  as  enemy's  property, 
has  been  produced,  and  has  been  admitted 
to  be  conclusive.  In  Kindenletf  v.  Chate, 
Park.  490,  the  Master  of  the  Rolls  said  : 
'*  It  has  been  clearly  setiled,  from  the 
time  of  Lord  Hale  down  to  the  present 
period,  that  the  sentence  of  condemnation 
in  a  Court  of  Admiralty,  when  it  proceeds 
on  the  ground  of  enemies'  property,  is 
conclusive  that  the  property  belongs  to 
enemies,  and,  not  only  for  the  imnudiaie 
purpose  of  such  sentence,  but  is  binding  on 
all  courts  and  against  all  persons.  Tho 
sentence  of  a  Court  of  Admiralty  pro- 
ceeding m  rem  must  bind  all  parties, — 
must  bind  all  tbe  world."  "  Since  the 
judgment  of  the  House  of  Lords  in 
Lothian  v.  Henderson,**  said  Lord  Ellen- 
borough,  delivering  judgment  in  Bolton  v. 
Gladstone,  5  East,  160,  "it  may  be  as- 
sumed, as  the  settled  doctrine  of  a  couit 
of  English  law,  that  all  sentences  of 
courts  of  competent  jurisdiction  to  decide 
questions  of  prize  are  to  be  received  here 
as  conclusive  evidence  in  actions  upon 
policies  of  insurance  upon  every  subject 
immediately  and  properly  within  the 
jurisdiction  of  such  foreign  courts,  and 
upon  which  they  have  professed  to  decide 
judicially."  This  doctrine  being,  there- 
fore, well  established,  the  question  in  later 
cases  has  become,  not  whether  the  judg- 
ment of  the  foreign  court  be  in  its  nature 
conclusive,  but,  whether  it  be  a  judgment 
upon  the  point  in  controversy  :  since  it  is 
obvious  that  it  would  be  absurd  to  treat  it 
as  conclusive  upon  points  which  it  did  not 
involve,  or  which,  although  they  may 
have  been  involved  in  it,  yet,  from  the 
manner  in  which  it  is  framed,  do  not 
appear  to  have  been  so.  This  view  was 
acted  on  by  the  King's  Bench  in  Bemardi 
V.  Motteux,  2  Dougl.  575,  which  is  thus 
commented  upon  by  Mr.  J.  Lawrence  in 

Lothian  v.  Henderson,  3  B.  «8e  P.  526  . 

**  The  case  of  Bernards  v.  Mutteux*  said 
his  lordship,  "  is  the  original   authorit/ 
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upon  which  all  the  other  cases  upon  this 
subject  have  been  founded.  In  that  case 
the  detennination  of  a  Court  of  Admiralty 
in  France  was  held  not  conclusive  against 
a  warranty  of  neutrality.  And  there, 
Lord  Mansfield  stated  the  difficulty  to  be, 
the  not  being  able  to  collect  the  grounds 
on  which  the  French  Court  of  Admiralty 
went,  whether  that  of  enemies'  properly, 
or  that  of  papers  being  thrown  overboard 
contrary  to  an  arret  of  that  country  ;  and 
thinking,  that  enough  did  not  appear  on 
the  sentence  to  ascertain  precisely  upon 
what  it  was  founded,  aud  that  the  French 
Admiralty  might  have  proceeded  on  the 
ground  of  the  papers  being  thrown  over- 
board, determined  in  favour  of  the  plain- 
tiff, on  the  ambiguity  of  the  sentence  " 

In  a  subsequent  case,  Sakucd  ▼. 
Woodmass,  Park  862,  Lord  Mansfield  laid 
it  down  as  a  rule,  that,  where  no  other 
ground  appeared,  the  condemnation  of  a 
ship  at  prize  must  be  taken  to  have  pro- 
ceeded on  the  ground  of  enemies'  property, 
and  distinguished  that  case  from  Bernardi 
v.  MoUeux,  as  there  another  ground, 
namely  the  arrSt,  appeared,  on  which  the 
condemnation  might  have  proceeded. 

Consonant  with  Bernardi  v.  Motteux  is 
Pollard  V.  Bell,  8  T.  R.  435,  where  the 
subject  will  be  found  largely  discussed, 
Bird  V.  Appleton,  ibid.  562  ;  Homeyer  v. 
LuthingUmf  1  Camp.  89  ;  Calvert  v.  Bo- 
rn/, 7  T.  R.  325  :  Fisher  v.  Ogle,  1  Camp. 
417;  and  Dalglieth  v.  HodsoHy  7  Bing. 
504.  In  Baring  v.  Clagett,  3  B.  &  P. 
215,  Lord  Alvanley  thus  gives  the  his- 
tory of  the  decisions  upon  this  part  of 
the  subject.  'Mt  was  once,*'  says  his 
lordship,  "  doubted  by  Lord  Kenyon  in 
the  case  of  De  Souza  y.  Ewer,  whether 
the  mere  fact  of  condemnation  as  prize 
was  not,  of  itself,  conduBive  against  the 
warranty  of  neutrality,  though  special 
grounds  of  condemnation  appeared  in  the 
sentence  not  warranted  by  the  law  of 
nations,  for  it  was  considered  that  a  con- 
trary doctrine  would  impute  bad  faith  to 
the  tribunal  by  whom  the  condemnation 
was  pronounced :  and,  unless  such  spe- 
cial groimds  appear,  the  sentence  is  un- 
doubtedly couclusive.  Accordingly,  in 
Saloucci  v.  Woodmass,  where  a  ship  war- 
ranted neutral  was  condemned  as  good  and 
lawful  prize,  that  single  allegation  in  the 


sentence  was  deemed  suffident  to  negative 
the  neutrality  of  the  ship,  because,  as  w 
special  ground,  of  condemnatian  appeenit 
the  court  held  themselves  bound  to  sap- 
pose  that  it  proceeded  on  the  just  and  lav- 
ful  ground  of  the  ship  being  enemies'  pro- 
perty.    But,  in  Bernardi  v.  Motiatx,  the 
Court  considered  the  sentence  condusiTe 
as  to  every  thing  it  professed  to  dedde, 
yet  held  themselves  at  liberty  to  examine 
whether  the  ground  on  which  the  sentence 
proceeded  actually  falsified  the  warranty 
contained  in  the  policy.     Then  follows  a 
series  of  decisions  in  which  the  courts 
have  determined,  that,  if  the  condemna- 
tion does  not  plainly  proceed  upon  tbe 
ground  of  enemies'  property,  or  that  of 
the  ship  not  having  complied  with  subsist- 
ing treaties  between  her  own  country  and 
that  of  the  capturing  power,  hut  on  the 
ground  of  regulations  arbitrarily  imposed 
by  the  latter,  to  which  neither  the  go- 
vernment of  the  captured  ship  nor  the 
other  powers  of  Europe  have  been  made 
parties,  such  a  condemnation  shall  not 
be  admitted  as  conclusive  against  a  war- 
ranty of  neutrality*      And  his  lordship 
dted  Mayne  v.  Walter,  Park  363 ;  Fd- 
lard  V.  Bell  8  T.  R.  434  ;  Bird  T.  Appk- 
ton,  8  T.  R.  562 ;  and  Price  v.  ffcft  1 
East  363. 

Upon  the  whole,  the  rale  appear*  to  be, 
that  the  sentence  of  a  foreign  court  of 
admiralty  of  competent  jurisdiction,  pro- 
nounced in  rem,  is  conclusive,  against  all 
the  world,  as  to  the  existence  of  the  ground 
on  which  the  court  professes  to  dedde. 
2.  It  would  seem  from  Saloucci  v. 
Woodmass,  that  such  a  court  shall  perkafs, 
where  it  states  no  ground  of  dedsion,  be 
presumed  to  have  decided  on  the  ground 
which  would  warrant  its  dedsion  in  the 
terms  in  which  it  is  pronounced ;  and 
that,  therefore,  where  a  -vessel  is  con- 
demned as  prize,  the  court  would  be  pre- 
sumed to  have  condemned  it  on  the  proper 
ground,  namely,  an  infraction  of  neutra- 
lity, or  what  amounts  to  the  same  things, 

a  breach  of  treaty.     But, 
8dly.  That  this  presumption  ends,  wheie 

it  appears  doubtful  upon  the  face  of  the 
sentence  itself,  whether  the  ship  was  not 
condemned  upon  some  other  ground  ; 
such,  for  instance,  as  the  infraction  of  t 
mere  local  ordinance.    In  such  a  case,  it 
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is  apparent,  that  the  words  <u  hv^  prize, 
even  if  med,  may  be,  and  probably  are,  a 
mere  misapplication  of  terms,  so  far  as 
they  may  lead  to  the  inference  that  a 
breach  of  neutrality  has  been  committed. 

It  must,  however,  be  confessed,  that,not- 
withstanding^  Lord  Mansfield's  decision  in 
Stdoucci  ▼.  WoodmasSf  and  Lord  Alvanley's 
seeming  approval  of  it  in  Baring  v.  Clagett, 
it  appears  probable  that  the  second  of 
the  above  propositions  may  hereafter  be 
successfully  drawn  into  question ;  for 
certainly  it  seems  scarcely  compatible 
with  some  of  the  expressions  of  the  judges 
in  more  recent  cases.  Thus,  in  Da/giiesh 
▼.  Hodson,  Tindal,  C.  J.,  says, — "  The  ge- 
neral law  upon  the  subject  is  well  known, 
that  the  sentence  of  a  foreign  court  of 
admiralty  of  competent  jurisdiction  is 
binding  upon  all  parties,  and  in  all  coun- 
tries, as  to  the  fact  on  which  such  con- 
demnation proceeded,  where  such  fact 
appears  on  the  face  of  the  sentence  free 
from  doubt  and  ambiguity.  But  it  is  at 
tlie  same  time  as  well  established,  that,  in 
order  to  conclude  the  parties  from  con- 
testing the  ground  of  condemnation  in  an 
English  court  of  law,  such  ground  must 
appear  clearly  on  the  face  of  the  sentence. 
//  mutt  not  be  collected  from  inference 
only!*  Now,  certainly^  in  a  case  like 
SaUntcci  y.  Woodmast,  the  ground  of  de- 
cision not  being  expressed,  must,  if  col- 
lected at  all,  be  collected  by  inference. 
Indeed,  it  seems  almost  impossible  to  re- 
concile the  decision  in  Saloucci  v.  Wood' 
nuuM,  with  that  o(  Fisher  v.  Ogle,  1  Campb. 
418 ;  and  if  a  choice  is  to  be  made  be- 
tween the  two  decisions,  the  feeling  of 
the  courts  seems  certainly  to  be  at  present 
against  extending  the  effect  of  foreign 
sentences. 

In  Fiiher  t.  Ogle,  to  falsify  a  represent- 
ation that  the  ship  was  American,  a  sen- 
tence of  the  Admiralty  Court  of  Marti- 
nique was  produced,  this  stated,  "  that  it 
resulted  evidently  from  the  papers  on 
board,  that  the  expedition  of  the  said  ship 
Juno,  her  cargo,  and  her  operations  on 
the  coast  of  Africa,  were  for  account  of 
the  Brothers  Geddes,  merchants  of  Lon- 
don, who  had,  to  mask  the  English  pro- 
perty of  this  outfit,  borrowed  the  Ameri- 
can flag  and  passport  of  the  said  ship 
Juno,  and  taken  for  their  agent  and  part- 


ner in  the  expedition  Captain  Fisher  fur- 
nbhed  with  a  certificate  of  citizen  of  the 
United  States."  The  sentence  then  went 
on  to  declare  as  good  and  valid  prize 
the  slave  ship  Juno,  and  to  confiscate 
the  ship  and  cargo  to  the  profit  of  the 
captors. 

Lord  Ellenborough  said,—"  We  show  a 
sufiScient  respect  to  French  sentences,  if 
we  attach  credit  in  our  courts  to  what 
they  distinctly  say.  It  is  often  painful  to 
go  this  length,  considering  the  piratical 
way  in  which  they  proceed.  But  this 
sentence  does  not  say  the  ship  was  not 
American,  and  it  is  not  to  be  considered 
evidence  of  what  it  does  not  specifically 
affirm.  I  dare  say  such  sentences  will  be 
positive  enough  in  future,  since  those 
who  frame  them  are  disposed  to  consider 
every  thing  as  good  prize  against  all 
mankind.  When  they  do  speak  out,  I  will 
give  them  the  same  effect  here  which  they 
receive  in  other  places.  But  there  is  no 
proof  that,  in  the  present  case,  the  pro- 
perty was  not  American,  though  such  an 
inference  might  be  drawn  from  certain 
indirect  statements  in  the  sentence  now 
presented  to  us.**  • 

A  motion  for  a  new  trial  was  refused, 
and  his  lordship  said — <*  It  is  by  an  over" 
strained  comity  that  these  sentences  are 
received  as  conclusive  evidence  of  facts 
which  they  positively  aver,  and  on  which 
they  specifically  profess  to  be  founded." 

This  case  was  decided  in  the  year  1806. 
On  a  subsequent  occasion,  his  lordship 
expressed  similar  sentiments,  saying :  •— 
"  I  am  by  no  means  disposed  to  extend  the 
comity  which  has  been  shown  to  these 
sentences  of  foreign  admiralty  courts.  I 
shall  die,  like  Lord  Thurlow,  in  the  belief 
that  they  never  ought  to  have  been  ad- 
mitted. The  doctrine  in  their  favour 
rests  on  an  authority  in  Shower,  which 
does  not  fully  support  it,  and  the  practice 
of  receiving  them  often  leads,  in  its  con^ 
sequences,  to  the  greatest  injustice." 

It  is  plain  that,  unless  the  foreign  court 
be  one  of  competent  jurisdiction,  its  sen- 
tence, far  from  being  conclusive,  can  have 
no  effect  at  all.  Thus,  it  is  a  settled  point 
of  international  law  that  the  prize  court 
of  one  belligerent  cannot  sit  in  the  domi- 
nions of  a  neutral  power.  **  Its  doing 
so,"  as  Sir  William  Scott  observed  in  the 
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celebrated  case  of  the  Find  Oyen,  6  T. 
R.  270,  note,  **  is  a  licentious  attempt  to 
exercise  the  rights  of  war  within  the  bosom 
of  a  neutral  country."  Accordingly,  to 
the  sentence  of  such  a  tribunal,  our  courts 
attribute  no  credit  or  authority  whatever. 
Havelock  ▼.  Rockwood,  8  T  R.  276  ;  Do- 
naldson T.  ThonuoHi  1  Camp.  429  ;  which 
cases  overrule  Smith  t.  Surridge,  4  Esp. 
26.  See  the  distinction  taken  in  Oddy  ▼. 
Bovil,  7  T.  R.  523,  between  a  prize  court 
held  In  the  dominions  of  a  neutral,  and 
one  held  in  those  of  a  co-belligerent. 

Another  instance  of  the  effect  of  the 
sentence  of  a  foreign  court  in  rem  is  afford- 
ed by  the  decree  of  such  a  court  estal>- 
lishing  or  nullifying  a  marriage.  Such  a 
sentence  would,  it  is  apprehended,  be  con- 
clusive, if  pronounced  on  a  marriage  wUh" 
in  the  jurisdiction  of  tuch  court  to  adju- 
dicate upon.  Lord  Ilardwicke's  observa- 
tions in  Roach  v.  Garvan,  1  Ves.  sen.  159, 
are  often  cited  on  this  subject.  "  As  to 
the  fact  of  the  marriage,  (says  his  lord- 
ship,) it  has  been  argued  to  be  valid  from 
being  established  by  the  sentence  of  a 
court  in  France  having  proper  jurisdiction. 
And  it  is  true,  if  that  is  so,  it  is  conclusive, 
whether  in  a  foreign  court  or  not,  from  the 
law  of  nations ;  otherwise,  the  rights  of 
mankind  would  be  very  precarious  and 
uncertain."  In  Boucher  v.  Lawson,  Cas. 
Temp.  Hardwicke  9,  the  C.  Justice  men- 
tions, that  "  in  the  time  of  Car.  2,  a  suit 
was  brought  on  a  contract  of  marriage, 
and  the  sentence  of  the  ecclesiastical  court 
of  Turin  was  given  in  evidence,  and 
allowed  to  be  conclusive."  This  appears 
to  be  the  same  case  as  Eocpte  Cottington, 
extracted  in  2  Swanston  326,  m  notis  from 
Lord  Nottingham's  MSS.,  whence  it  ap- 
pears, that  on  June  10,30  Car.  2,  (1678,) 
Mr.  Cottington  presented  a  petition  to 
the  Lords  of  Parliament,  *'  praying  to 
be  relieved  against  a  sentence  given  by 
the  delegates  in  a  matrimonial  cause, 
wherein  they  had  adjudged  that  Signora 
Angelina  Margarita  Gallina,  a  very  lewd 
woman,  was  the  petitioner's  lawful  wife.** 
The  ground  of  the  petition  was,  that  the 
Signora  had  another  husband  living  at 
Turin ;  and  that,  though  she  had  been  di- 
vorced from  that  other  husband  bv  the 
sentence  of  the  Archbishop  of  Turin,  yet 
that  the  sentence  of  divorce  was  invalid. 


Lord  Nottingham,  however,  stated  hi« 
opinion  to  be  clear  that  the  sentence  wss 
not  examinable  in  this  country,  and  that 
the  court  of  delegates  had  acted  right  m 
holding  it  conclusive. 

It  appears  certain  (it  maybe  remarked) 
that  this  divorce  was  one  between  two 
foreigners  married  abroad;  and  it  has 
been  laid  down  by  high  authority  that  a 
foreign  court  has  no  jurisdiction  to  annul 
a  marriage  solemnised  in  this  country,  on 
grounds  upon  which  it  could  not  be  de- 
clared void  by  the  courts  here. 

**  Undoubtedly,"  says  Lord  Stowcll,  ia 
Sinclair  v.  Sinclair,  1  Hagg.  C.  C.  Cs. 
297,  '*  a  sentence  of  separation  in  a  proper 
court  for  adultery  would  be  entitled  to 
credit  and  attention  in  this  court ;  but  I 
think  the  conclusion  is  carried  too  far, 
when  it  is  said,  that  a  sentence  of  nnllitj 
of  marriage  is  necessarily  and  universally 
binding  in  other  countries.  Adultery  and 
its  proofs  are  nearly  the  same  in  all 
countries  ;  the  validity  of  marriage,  how- 
ever, must  depend,  in  a  great  degree,  on 
the  local  regulations  of  the  country  where 
it  is  celebrated.  A  sentence  of  nullity  of 
marriage,  therefore,  in  the  country  where 
it  was  solemnised,  would  carry  with  it 
great  authority  in  this  country,  but  I  am 
not  prepared  to  say  that  the  judgment  of 
a  third  country  on  the  validity  of  a  mu- 
JiAge  not  frithin  its  territories,  nor  luulbt' 
tween  subjects  of  that  country,  would  be 
universally  binding.  For  instance,  the 
marriage  alleged  by  the  husband  is  a 
French  marriage.  A  French  judgment 
on  that  marriage  would  have  been  of 
considerable  weight ;  but  it  does  not  fol- 
low that  the  judgment  of  a  court  at  Brus- 
sels on  a  marriage  in  France  would  have 
the  same  authority,  much  less  on  a  mar- 
riage celebrated  here  in  England."  In 
Macarihy  v.  De  Caix^  3  Hagg.  642,  note, 
Mr.  Tuke  having  married  in  England, 
was  divorced  in  Denmark.  The  wife 
came  to  England  and  died ;  the  husband 
took  out  letters  of  administration  in  Eng- 
land to  his  wife,  and,  upon  his  death,  there 
was  a  suit  in  Chancery  between  his  exe- 
cutors and  the  wife's  next  of  kin,  relative 
to  the  property.  Brougham,  L.C.,  de- 
creed in  favour  of  the  executors,  observ- 
ing that  the  English  marriage  could  nor 
be  annulled  bv  the   Danish  law.      No 
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question  of  doniicil  seenis  to  have  been 
raised  either  in  this  case,  or,  as  far  as  we 
can  judge  from  the  report,  on  which,  how- 
ever. Dr.  Lushington  has  animadverted 
as  extremely  meagre,  in  R.  v.  Loliey,  R. 
&  R.  237,  in  which  LoIIey  was  convicted 
of  bigamy,  for  having  married  Helen 
Hunter  during  the  life  of  Anne  Sevaia, 
to  whom  he  had  been  previously  married, 
but  from  whom  he  had  been  divorced  in 
Scotland.  The  point  was  reserved  for  the 
opinion  of  the  Twelve  Judges,  who  are 
stated  to  have  been  unanimously  of  opi- 
nion, **  that  no  sentence  or  act  of  any 
foreign  country  or  state  could  dissolve  an 
English  murriage  a  vinculo  matrimonii, 
for  ground  on  which  it  was  not  liable  to  be 
ditsolved a  vinculo  matrimonii  \n  England." 

However,  though  the  rule  is  thus 
broadly  stated,  Dr.  I.ushington  in  his 
elaborate  judgment  in  Conway^  otherwise 
Beaseley,  v.  Beaseley,  has  pointed  out  a 
question,  on  which,  though  falling  within 
the  generality  of  its  term?,  he  does  not 
look  upon  it  as  conclusive.  Thai  case 
itself,  which  is  reported  in  8  Hagg.  Ecc.R. 
639,  was  decided  upon  the  authority  of 
Lolle/s,  from  which  it  was  impossible  to 
distinguish  it.  But  Dr.  Lushington  said, 
that,  in  his  opinion,  the  question  of  domi- 
dl  might,  if  it  arose,  form  an  important 
and  distinguishing  feature, — "  A  case," 
said  he,  '*  in  which  all  the  parties  are  do- 
miciled in  England,  and  resort  is  had  to 
Scotland,  (with  which  neither  of  them 
has  any  connexion,)  for  no  other  purpose 
than  to  obtain  a  divorce  a  vinculo^  may 
possibly  be  decided  on  principles  which 
would  not  altogether  apply  to  a  case  dif- 
ferently circumstanced,  as  where,  prior  to 
(he  cause  arising  on  account  of  which  a 
divorce  was  sought,  the  parties  had  been 
bona  fide  domiciled  in  Scotland.  Unless 
£  am  satisfied  that  every  view  of  this 
question  had  been  taken,  the  court  cannot, 
from  the  case  referred  to  (LoUey's)  assume 
it  to  have  been  established,  as  an  univer- 
sal rule,  that  a  marriage  had  in  England 
and  originally  valid  by  the  law  of  Eng« 
land,  cannot,  under  any  possible  circum- 
stances, be  dissolved  by  the  decree  of  a 
foreign  court." 

In  Tovey  v.  Lindsay,  1  Dow.  117;  Same 
v.  Same,  ibid.  131  ;  and  which  was  argued 
on  a  Scotch  appeal  subsequentl.^o  LoUcy's 


case,  the  question  was  most  elaborately 
discussed  ;  and  not  merely  with  reference 
to  the  place  of  contract,  and  to  the  do- 
micil  at  the  time  of  the  divorce,  but  with 
regard,  also,  to  the  forum  originit ;  the 
question  being  raised,  whether  the  Scotch 
courts,  founding  their  jurisdiction  on  the 
original  domicil  of  the  husband,  could  di- 
vorce a  vinculo  matrimonii,  though  the 
marriage  was  in  England,  and  the  actual 
domicil  of  both  parties  was  in  England. 
The  remarks  of  Lords  Eldon  and  Redes- 
dale  will  be  found  very  instructive.  Their 
Lordships'  impression  seems  to  have 
been,  that  the  divorce  was  bad  ;  but  the 
case  was  remitted  for  further  considera- 
tion to  the  Court  in  Scotland. 

The  question  as  to  the  precise  power 
of  a  foreign  court  over  a  marriage  solem- 
nised between  strangers,  or  in  a  different 
country,  has  been  much  discussed  by 
foreign  jurists.  It  is  obvious,  at  first 
sight,  that  it  divides  iUelf  into  a  number 
of  distinct  cases,  each  susceptible  of  differ- 
ent considerations ;  for,  1st,  the  marriage 
sought  to  be  avoided  by  the  sentence  of 
the  foreign  court,  may  be,  between  two 
strangers,  and  solemnised  in  a  strange 
country ;  or,  2dly,  between  two  natives  of 
the  country  where  the  court  sits,  but  solem- 
nised in  a  strange  country ;  or,  Sdly,  be- 
tween two  strangers,  but  solemnised  in 
the  country  where  the  court  sits ;  and  the 
cases  2dly  and  Sdly,  above  put,  may  be 
again  subdivided ;  for  the  marriage  of  two 
persons  solemnised  in  a  country  to  which 
they  are  strangers,  may  be  contracted* 
either  according  to  the  forms  in  use  in 
that  country,  or  else  according  to  a  form 
which  some  municipal  law  of  their  own 
country  has  directed  shall  be  sufficient 
abroad.  All  the  above  cases  will  be 
again  varied  by  supposing  one  of  the  con- 
tracting parties  to  be  a  native,  and  the 
other  a  stranger.  A  further  distinction 
(which  we  have  seen  is  treated  as  import- 
ant) will  arise  where  the  parties,  or  either 
party,  have  become,  or  were  originally, 
domiciled  in  the  country  in  the  courts  of 
which  the  validity  of  their  marriage  is 
drawn  into  question.  It  would  obviously 
be  incompatible  with  the  plan  of  this  note 
to  involve  the  reader  in  such  controver- 
sies. I  will,  therefore*  simply  remark, 
that,  whether  the  judgment  of  a  foreign 
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court  l>e,  or  be  nof^  admissible,  in  some  of 
the  above  cases,  to  prove  the  distoltuian 
of  a  marriage,  still,  it  is  apprehended  that 
the  sentence  of  a  foreign  court  affirming 
the  validity  of  a  marriage  would  always 
be  admissible  here,  inasmuch  as  marriage 
is  a  fact  proveable  by  reputation ;  (see 
Scrimpihire  v.  Scrimpshire,  2  Hagg.  340, 
897  ;  Sinclair  v.  Sinciair,  1  Hagg.  297). 
And  possibly,  on  this  ground,  it  might 
even  be    made  a  question,  whether  the 
void  sentence  of  a  foreign  court,  purport* 
ing  to  dissolve  an  English  marriage,  ought 
not  to  be  received  as  good  prima  facie 
evidence  of  the  eiistence  of  the  very  mar- 
riage sought  to  be  dissolved  by  it.    The 
reader,  if  desirous  of  pursuing  the  sub- 
ject, will  find  it  discussed  on  general  prin- 
ciples,  and    at  considerable    length,   in 
Story's  Conflict  of  Laws.     For  the  pre- 
sent I  will  but  transcribe  the  observation 
of  Lord  Redesdale  in  Tovey  y.  Lindsay^ 
1  Dow.  140,  viz.— •*  that  if  any  one,  from 
any  quarter,  might  go  and  establish  a  do- 
micil  in  Scotland,  and  by  that  means  draw 
bis  wife  to  a  Scotch  forum,  and  proceed 
against  her  for  an  absolute  dissolution  of 
the  marriage,— if  this  were  to  prevail, 
any  person  has  it  in  his  power  to  alter 
the  nature  of  his  most  solemn  engage- 
ments.    The  wife  might  say,  that  mch 
was  ntft  her  contract ;  and,  if  this  were  not 
held  to  be  a  sufficient  answer,  the  court 
below  might,  on  the  same  principle,  judge 
all  other  contracts  by  their  own  law,  as 

well  as  that  of  marriage It  could 

not  be  just  that  one  party  should  be  able, 
at  his  option,  to  dissolve  a  contract  by  a 
law  different  from  that  under  which  it 
was  formed,  and  by  which  the  other  party 
understood  it  to  be  governed." 

With  regard  to  foreign  judgments  vpon 
matters  in  their  nature  locals — such,  for 
instance,  as  title  to  landed  property. 
They,  it  is  apprehended,  must  be  treated 
as  conclusive  here,  on  account  of  the 
impossibility  of  their  being  efFectualty 
questioned.  It  seems  obvious,  however, 
that  their  effect  here  must  not  be  greater 
than  would  be  attributed  to  them  abroad. 
And,  therefore,  if  the  right  to  land  in 
France  were  to  come  incidentally  in  ques- 
tion before  the  courts  in  this  country,  a 
judgment  in  the  courts  of  France  between 
A.  and  B.  could  not,  it  is  apprehended. 


be  evidence  here  between  A.  and  C,  ob- 
less  it  were  first  shown  that  such  a  judg- 
ment would  in  France  have  the  effect  of  a 
judgment  in  fvm,  and  bind  third  parties. 
Piummer  ▼.  Woodbowme,  4  B.  &  C.  6*A 
and  Smith  v.  Nicolis,  5  Biog.  N.  a  222, 
seem  sufficiently  to  prove  this  propontioB. 
Next,  as  to  Estoppek  by  DeeiL 
"  No  man,**  says  Lord   Maosfield,  ia 
Goodtitie  V.  Baiiey,  Cowpi  €01,  "  shall  be 
allowed  to  dispute  his  own  solemn  deed." 
Numerous  instances  of  the   oondnsive 
effect  of  a  deed  are  to  be  found  in  the 
books.     See  Fairtitle  v.  Gilbert,  2  T.  R. 
17),  (and  see  the  distinction  meutioaed 
there  between  a  trustee  for  the  pnblic, 
and  other  persons,  as  to  which  see  also. 
Doe  d.  Baggaley  v.  Hares,  4  B.  &  Ad. 
437).    See  also,  on  the  general  piiadplf. 
Bight  V.  Proctor, 4  Burr.  2208 ;  Bonmer  v. 
WiUcimson,  2  B.  &  A.  682 ;  Johmeaa  v. 
Mason,  1  Esp.  89.     And,  not  only  is  the 
deed  conclusive  on  the  party  ezecntug 
it,  as  to  the  very  point  intended  to  be 
effected  by  the  instrument ;    (See  /Zown* 
tree  v.  Jacob,  2  Taunt  141 ;  Harding  v. 
Ambler,  3  M.  &  W.  279 ;  Co.  Litt  8^s,) 
but  also  as  to  facts  recited  ia  it    (See 
Nash  V.  Ttimer,   1  Esp.   217  ;   Rees  d. 
Chamberlain  v.  Lloyd,  Wightwick,  123; 
Jones  V.   Williams,  2  Stark.  &i).    Thus, 
in  Bowman  v.  TayUw,  2  Ad.  &  £11.  278^ 
the  deed  recited,  that  the  plaintiff  had 
invented  certain  improvements,  for  which 
he  had  obtained  a  patent;  and  the  de- 
fendant, in  consideration  of  a  licence  to 
use  it,  entered  into  certain  covenants,  for 
the  breach  of  which  h6  was  sued,  it  was 
held  that  he  could  not  traverse  the  in- 
vention of  the  plaintiff,  and  that  a  plea  to 
that  effect  was  bad  upon  demurrer.    The 
passage  from  Co.  Litt  352  b,  was  cited 
to  the  effect  that  "  a  recital  doth  not  con- 
clude because  it  is  no  direct  affirmation." 
However,  the  court  were  unanimous  ia 
giving  effect  to  the  estoppeL    "  The  law 
of  estoppel,"  said  Mr.  J.  Taunton,  **  is  not 
so  unjust  or  absurd  as  it  has  been  too  much 
the  custom  to  represent    The  principle 
is,  that  where  a  man  has  entered  into  a 
solemn  engagement  by  and  under  his 
hand  and  seal,  as  to  certain  facts,  be 
shall  not  be  permitted  to  deny  any  matter 
which  he  has  so  asserted.    The  question 
here  is,  whether  this  be  a  matter  so  as* 
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serted  by  tbe  defendant  under  his  hand 
and  sea),  that  he  shall  not  be  permitted 
to  deny  it  in  pleading.  It  is  said,  that 
the  allegation  in  the  deed  is  made  by  way 
of  recital,  bat  I  do  not  see  that  a  state- 
ment such  as  this  is  the  less  positive,  be- 
cause it  is  introduced  by  a  "  Whereas." 

To  the  same  effect  as  Bowman  v.  Tay- 
lor b  Lainson  v.  Tremere,  1  Ad.  &  Ell. 
792,  That  was  an  action  on  a  bond,  the 
condition  of  which,  being  set  out  on  oyer, 
recited  an  indenture  of  demise  at  a  rent 
of  1 70/.,  for  payment  of  which  the  bond 
was  conditioned.  The  plea  set  out  an 
indenture,  which  it  averred  to  be  the 
same  as  that  mentioned  in  the  condition, 
and  in  which  the  rent  was  140/.,  due 
payment  of  which  was  averred.  Repli- 
cation, non-payment  of  the  170/.  rent ;  and 
demurrer.  The  court  held  that  the  de- 
fendant was  estopped  from  saying  that  the 
rent  reserved  was  different  from  that  re- 
cited, and  gave  judgment  for  the  plaintiff^ 
(see  Harding  v.  Ambler,  3  M.&  W.279). 
To  the  same  effect  as  Bowman  y.  Taylor 
and  Lainson  v.  lyemere  is  Hill  v.  Man- 
Chester  and  Salford  Watenvorlet  Company, 
2  B.  &  Adol.  844. 

In  the  above  three  cases  of  Laimon  v. 
Tremere,  HiU  v.  M.  &  S.  W.  W.  Co.,  and 
Bowman  v.  Taylor,  the  prior  authorities 
will  be  found  collected. 

A  distinction  has  been  frequently 
noticed  between  the  effect  of  a  general 
and  of  a  particular  recital.  '*  In  Rolle's 
Abridgment,  Estoppel,  P.  pi.  1  &  7^  it  is 
laid  down,  that  "  if  the  condition  contain 
a  generality  to  be  done,  the  party  shall 
not  be  estopped  to  say  there  was  not  any 
such  thing.  But»  in  all  cases  where  the 
condition  of  a  bond  has  reference  to  a 
particular  thing,  the  obligor  shall  be 
estopped  to  say  that  there  is  no  such 
thing.  The  same  rule  as  to  generalities 
and  particularities  is  laid  down  in  Strowd 
V.  Willis,  Cro.  Eliz.  762,  and  SheUy  v. 
Wright,  Willes  9,  and  urged  in  argument 
in  Hosier  v.  Searle,  2  B.  &  P.  299,  and 
Hill  V.  Manchester  and  Salford  Water^ 
works  Company."  Per  Lord  Denman  de- 
livering the  judgment  of  the  court  in 
Lainson  t.  Tremere, 

The  ground  of  this  distinction  I  appre- 
hend to  be  the  same  as  has  been  already 
laid  down  with  reference  to  estoppels  by 


matter  of  record,  namely,  that  an  estoppel 
must  be  certain.  In  Doe  d.  Jeffreys  v. 
BuckneU,  2  B.  &  Adol.  278,  a  party 
had  covenanted  with  a  mortgagee  that 
he  was  **  legally  or  equitably  "  entitled, 
a  subsequent  mortgagee  was  held  not  to 
be  estopped  from  setting  up  the  legal 
estate,  which  the  mortgagor  had  acquired 
after  the  first  mortgage.  **  There  is," 
said  Lord  Tenterden,  delivering  the  judg* 
ment  of  the  court,  "a  want  of  that  eer^ 
tainty  of  allegation  which  is  necessary  to 
make  it  an  estoppel."  Lord  Holt  lays 
it  down  in  Sailer  v.  Kidley,  1  Show  69, 
that  general  recital  is  not  an  estoppel, 
though  recital  of  a  particular  fact  is.**  Sec 
Comyn's  Di.  Estoppel,  A.  2,  Rainsford  v. 
Smith,  Dyer  196  a,  note. 

With  regard  to  the  mode  in  which  an 
estoppel  by  deed  is  to  be  used,  it  is  appre- 
hended that  the  rule  is  the  same  as  that 
which,  as  is  above  contended,  governs  the 
user  of  an  estoppel  by  the  judgment  of  a 
court  of  record,  viz.  that  the  estoppel 
must  be  pleaded  if  there  be  an  opportu- 
nity, otherwise,  the  party  omitting  to  plead 
it  waives  the  estoppel,  and  the  jury  must 
find  the  truth ;  Bowman  v.  Rostron,  2 
Adol.  &  £11.  295;  Wilson  v.  Butler, 
4  Bing,  N.  C.  748.  It  is,  however,  clear 
that,  where  the  estoppel  is  apparent  on  the 
face  of  the  record,  advantage  of  it  may  be 
taken  on  demurrer.  This,  it  will  be  seen, 
was  done  in  Botoman  v.  Taylor,  and  Hill 
V.  Manchester  and  Salford  Waterworks 
Company.  And  a  number  of  instances  will 
be  found  in  the  instructive  notes  to  Veale 
y.  Warner,  2  Wms.  Saund.  d25  a,  where 
the  authorities  on  this  point  are  collected. 

This  seems  the  best  place  in  which  to 
advert  to  a  rule  which,  although  general^ 
is  most  frequently  applied  to  cases  of 
estoppel  by  deed,  viz.  Ouit  there  can  he  no 
estoppel  where  an  interest  passes.  Thus, 
though  a  lessee  is  estopped  from  showing 
that  his  lessor  had  no  title  to  the  premises 
demised,  yet  he  may  show  that  he  was 
entitled  to  a  particular  estate  which  has 
expired.  See  Doe  v.  Seaton,  2  C.  M.  & 
Rose  728 ;  and  see  the  notes  to  Walton 
V.  Waterhouse,  2  Wms.  Saund.  418,  in 
which  this  portion  of  the  subject  is  so 
fully  treated  by  the  learned  editors,  that 
it  would  be  a  mere  waste  of  time  to  re- 
capitulate their  observations- 
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Esiappei  b^  mailer  in  pais. 
The  instance*  giren  by  Lord  Coke  of 
GttoppeU  in  paU  are : — "  By  matter  in 
paitf  at  by  iiverie,  by  entry,  by  acceptance 
of  rent,  by  partition,  and  by  acceptance  of 
an  estate,"  as  in  the  case  put  by  Little- 
ton in  sees.  666,  667. 

The  example  given  by  Littleton  of 
an  estoppel  by  acceptance  ot  an  estate  is 
the  case  of  a  feoffment  without  writing 
accompanying  it ;  a  caoe  which  could  not 
arise  at  present,  in  consequence  of  the 
statute  of  Fraud?.  We  have,  however, 
numerous  instances  of  this  sort  of  estop- 
|)el ;  for  no  rule  can  be  more  clearly 
settled,  than,  that  a  man  shall  not  be 
permitted,  during  his  possession  of  fire- 
mises,  to  dispute  the  title  of  the  landlord 
under  whom  he  entered.  The  case  ofienest 
cited  for  this  is  perhaps  Doe  d.  Knight  ▼. 
Lady  Smythe,  4  M.  <S-  S.  847.  "  It  has," 
said  Dampier,  J^  in  that  case,  "  been  ruled 
often,  that  neither  the  tenant,  nor  anv  one 
claiming  by  him,  can  dispute  the  land- 
lord's title.  This,  I  believe,  has  been  the 
rule  for  the  last  twenty-live  years,  and,  I 
remember,  was  so  laid  down  by  BuUer,  J., 
upon  the  western  circuit."  Accordingly, 
in  Doe  d.  BuUen  v.  MiUs,  2  B.  &  Adol. 
1 7,  it  was  held,  that,  if  a  tenant  consents 
to  give  up  possession  to  a  party  claiming 
by  a  title  adverse  to  his  own  landlord,  that 
party  is  estopped,  as  the  tenant  would 
have  been,  from  disputing  the  landlord's 
title.  So  a  person  who  defends  in 
ejectment  as  landlord  is  bound  by  an 
estoppel  of  this  sort  exinting  against  the 
tenant  in  possession ;  Doe  v.  l^ady  Smyfhe, 
ubi  iu/,ra ;  Doe  v.  Mizem^  2  Moo.  &  Uob. 

A  great  number  of  instances  of  this 
sort  will  be  found  collected  in  the  note 
to  Veale  v.  Warner^  I  Wms.  Sauud. 
325 ;  in  addition  to  which,  see  Doe  v. 
Fuller,  I  Tyrwh.  h  Gr.  17;  Parry  v. 
//otue,  Holt  489 ;  Hall  v.  ButUr,  2  P. 
&  Dav.  874;  Fleming  v.  GtMdituf,  10 
Bingh.  649,  in  which  it  is  laid  down,  that, 
where  premises  are  let  by  the  agent  of 
an  unnamed  landlord,  as  (luch,  the  tenant 
who  has  gone  into  possession  is  estopped 
from  disputing  the  title  oft  he  unnamed  land- 
lord when  disclosed.  See  also  Francis  v. 
Doe,  4  Mee.  &  Welsh.  331,  where  a  firm 
taking  a  lease  from  one  of  the  partners  was 


held  to  be  estopped.  The  princspie  of  the 
rule  includes  even  a  licensee,  who  is  pre* 
vented  from  disputing  the  title  of  the 
person  who  licensed  him;  Doe  A.  Johmon 
v.  Baytup,  3  Ad.  &  Eli.  188.  In  that 
case,  the  defendant  asked  leave  of  the 
party  possessed  to  get  vegetables  to  the 
garden,  and,  having  thus  obtained  an  en- 
trance, took  possession  of  the  boose, 
claiming  a  title.  It  was  held  that  she  was 
estopped.  "  In  the  case,**  said  Mr.  J. 
Patteson,  **  of  a  person  who  bat  becoae 
tenant  there  is  no  doubt  at  to  the  law. 
Doe  dem.  Kniphi  v.  Lady  Smythe  shows 
that  he  must  first  give  up  posteMiOD  to 
the  party  by  whom  he  was  let  in,  and  then, 
if  he,  or  any  one  claiming  by  him,  has  a 
title  aliunde,  that  title  may  be  tried  by 

ejectment The  rule  as  to  claming 

title,  which  applies  to  the  case  of  a  tenant, 
extends  also  to  that  of  a  fierson  coming 
in  by  permission  as  a  mere  lodger,  or  as  a 

servant." 

But  though  the  tenant  cannot  dispute 

the  landlords  title,  he  is  permitted  to 
show  that  it  has  expired,  (see  the  autho- 
rities collected  in  the  notes  to  Walton  v. 
Waterhoute,  I  Wm!».  Snmd.  418,)  for,  in 
that  CHse,  he  does  not  dispute  the  title,  but 
confesses  and  avoids  it  by  matter  ex  pott 
facto :  thus  in  Hopcraft  v.  Kfyu  9  Biiigh. 
613,  Hopcraft  was  let  into  possession  by 
Hawkins,  upon  the  12th  of  February, 
1831,  at  a  quarterly  rent  for  a  year  cer- 
tain. But  Hawkins'  own  title  was  under 
Kent,  and  was  defeasible  upon  the  non- 
completion  of  certain  matters  which,  not 
having  been  completed,  Kent  re-entered 
before  any  rent  l)ecame  payable  from 
Hopcraft  to  Hawkins,  and  kept  out  Ho|)- 
craft  for  some  weeks,  but  afterwards 
restored  him  to  possession  under  a  new 
agreement  and  at  a  different  rent  payable 
to  himself.  Hawkins  afterwards  distrained 
for  the  rent  he  had  reserved,  and,  in  an 
action  of  replevin,  it  was  held  that  Hop- 
craft was  not  estopped  from  showing, 
under  a  plea  of  non  tenuit,  that  his  land* 
lord  had  a  defeasible  title  only,  and  that 
it  had  been  defeated  as  above-mentioned. 
See  Doe  v.  Seaton,  2  C.&  M.  Rose.  728. 
As  it  is  competent  to  the  tenant  to 
show  when  the  title  of  the  landlord  ex- 
pired, so  he  may  dispute  its  validity  at 
any  time  previous  to  his  own  tenancy,  so 
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at  to  avoid  an  assurance  made  by  the 
landlord  before  ila  commencement.  Doe 
d.  OHeer  ▼.  Powell,  1  Adol.  &  EU.  531. 

The  estoppel  by  payment  of  rent  is  not 
80  strong  as  that  by  acceptance  of  the 
tenancy  :  for  a  person  who  has  paid  rent 
is  allowed  to  show  that  he  did  so  in  con- 
sequence of  mistake  or  miftrepresentation. 
FenntT  ▼.  Duplock,  2  Bingh.  10  ;  Rogers 
V.  Pitcher,  6  Taunt.  202.  "  The  rule  is 
clear,"  said  Dallas,  J.,  in  that  case,  "  that, 
generally,  a  tenant  cannot  dispute  his 
landlord's  title ;  but  here  it  comes  to  this 
question,  whether,  after  a  person  has  been 
in  possession  under  another  lessor,  if  he 
has  been  persuaded  to  attorn  under  cir- 
cumstances which  do  not  warrant  it,  it 
may  not  be  open  to  him  to  pruve  that  the 
rent  was  paid  without  sufficient  k round  : 
and  I  think  it  is.  In  Doe  d.  Harvey  v. 
Francis,  9  M.  &  Rob.  57,  the  lessor  of 
the  plaintiff  proved  payment  of  rent — the 
defendant  proposed  to  put  in  an  answer 
in  Chancery,  in  which  he  had  sworn  that 
he  had  no  real  intereft  in  the  premises, 
but  had  acted  as  agent  for  a  body  of 
adventurers.  It  was  objected  that  the 
defendant  was  estopped  from  disputing 
the  title  of  a  person  to  whom  he  had  paid 
rent.  The  objection,  however,  was  over- 
ruled by  Mr.  J.  Patteson,  who  said  *that 
where  a  tenancy  was  attempted  to  be 
established  by  mere  payment  of  rent, 
without  any  proof  of  an  actual  demise,  or 
of  the  tenant's  having  been  let  into  pos- 
session by  the  person  to  whom  the  pay- 
ment was  made,  evidence  is  always 
admissible  on  the  part  of  the  tenant  to 
explain  the  payment  of  rent,  and  to  show 
on  whose  behaif  such  rent  was  received.' " 
See  also  Brook  v.  Biggs,  2  Bingh.  N.  i\ 
272,  and  the  judgment  of  Patteson,  J ,  in 
HaU  V.  Butler,  2  P.  &  D.  374. 

However,  if  the  tenant  cannot  show 
some  special  reason  to  the  contrary,  he 
will  be  concluded  by  payment  of  renL 
In  Cooper  v.  Blandy,  1  Bingh.  N.  C.  45, 
two  persons,  under  whom  the  plaintiff 
in  replevin  claimed,  had  paid  rent  to  the 
<lefendant,— '*  Whether  or  not,*  said  the 
L.  C.  J.  delivering  judgment,  "  such  a 
payment  is,  in  all  cases,  and,  at  all  events, 
an  estoppel,  which  precludes  the  occupier 
from  showing  that  some  other  person  is 
entitled,  we  need  not  decide  here.     In 


Rogers  v.  Pitcher,  it  was  held  that,  under 
some  circumstances,  it  may  not  be  an 
estoppel.  But  it  is  not  pretended  here 
that  any  other  person  is  entitled  to  the 
rent ;  and  after  two  successive  tenants, 
under  whom  the  plaintiff  comes  into  pos- 
session, have  admitted  the  defendant's 
title,  we  are  called  on  to  say  he  has  none. 
Before  calling  on  us  to  come  to  any  such 
conclusion,  the  plaintiff  should,  at  least, 
show  that  he  paid  the  rent  to  the  defend- 
ant by  mistake,  and  that  some  other 
person  was  entitled  to  receive  it." — 
Bosanquet,  J.,  in  delivering  hif*  judgment, 
cited  the  expressions  of  Bayley,  J.  in 
Ponton  V.  Jnnest  3  Camp.  872, — *•  I  have 
no  doubt  that  submitting  to  a  distress 
acknowledges  the  tenancy.  The  land- 
lord after  distraining  cannot  bring  an 
ejectment ;  and  the  occupier,  if  he  does 
not  replevy,  is,  I  think,  precluded  from 
denying  the  title  of  the  landlord."  See 
also  Doe  v.  Plomir,  9  Bingh.  41.  In 
Doe  d.  Nepean  v.  Budden,  5  B.  &  A. 
698,  the  court  seems 'to  have  hinted  in 
their  judgment  that  the  criterion  would 
be,  whether  the  person  whose  title  the 
tenant  seeks  to  set  up  be  one  whose  name 
the  landlord  would  be  entitled  to  use  in 
an  ejectment.  If  this  be  the  criterion,  it 
is  consistent  with  Cooper  v.  Blandy, 

Estoppel  by  admittance  is  mentioned  by 
Lord  Coke,  Co.  Litt  352  b,  as  one  species 
of  estoppel  by  matter  of  record.  The 
roll  of  a  manor  is  perhaps,  however, 
pcarcely  to  be  called  a  record  ;  and  in  the 
late  case  of  Doe  d  Nepean  v.  Budden,  5 
B.  &  A.  026,  the  objection  to  a  tenant  s 
disputing  the  title  of  the  lord  who  had 
admitted  him  seemed  to  be  rested  by  the 
court  rather  upon  the  ordinary  principle 
by  which  a  tenant  is  precluded  from  dis- 
puting his  landlord  s  title. 

Contrary  to  the  feeling  which  seems  to 
have  pervaded  the  courts  with  regard  to 
other  classes  of  estoppel,  their  inclination 
appears  to  have  been  to  extend  the  list 
of  estoppels  in  pais,  especially  in  mer- 
cantile transactions,  where  men  are  obliged 
to  trust  much  to  appearances.  Thus,  it 
has  often  been  laid  down,  that  the  accep- 
tor is  precluded  from  disputing  the  drawer's 
ability,  or,  if  after  sight  of  the  bill,  hand- 
writing ;  the  indorsee  from  disputing  that 
of   any  antecedent   party  to    the  bill ; 
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Jetiyi  ▼.  Fawkr,  Str.  046 ;  Lambert  ▼. 
Pack,  Salk.  127,  L.  Raym.  443 ;  Crick' 
low  f .  Parry t  8  Campb.  182 ;  the  agent 
from  questioning  the  title  of  his  principal 
to  the  subject  matter  of  the  agency  :  Go*" 
ting  T.  Bimie,  7  Bingh.  839;  HoU  v. 
Griffin,  10  Bingh.  246  ;  Wkiie  v.  BartkU. 
9  Bingh.  378  ;  Kieran  v.  Saunders,  6  A. 
&  E.  515.  And  see  the  general  rule  laid 
down  in  Pickard  y.  Sean,  6  A.  &  E.  475. 
"  The  rule  of  law  is  clear,"  said  Lord 
Denman,  delivering  the  judgment  of  the 
court  in  that  case,  "  that  where  one,  by 
his  words  or  conduct,  wilfully  causes 
another  to  believe  in  the  existence  of  a 
certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same 
time*    See  the  above  principle  affirmed 


in  Gregff  v.  Welit^  2  P.  &  Dav.  290 ;  and 
see  Sandys  v.  Hodgeon,  2  P.  &  Dav.  433. 
The  truth  is,  that  the  courts  have  been, 
for  some  time,  favourable  to  the  utility  of 
the  doctrine  of  estoppel,  hostile  to  its  tech- 
nicality. Perceiving  how  essential  it  is  to 
the  quick  and  easy  transaction  of  businesi, 
that  one  man  should  be  able  to  put  ftidi 
in  the  conduct  and  representations  of  his 
fellow,  they  have  inclined  to  hold  such 
conduct  and  such  representations  bindtog 
in  cases  where  a  mischief  or  injustice 
would  be  caused  by  treating  their  effect 
as  revocable.  At  the  same  time,  they 
have  been  unwilling  to  allow  men  to  be 
entrapped  by  formal  statements  and  ad- 
missions which  were  perhaps  looked  upon 
as  unimportant  when  made,  and  by  which 
no  one  ever  was  deceived  or  induced  to 
alter  his  position.  Such  estoppels  are 
still,  as  formerly,  coosideied  odiemi. 
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PRINCIPAL  MATTERS  REPORTED  IN  THE  TEXT. 


ACCOMMODATION  BILL. 
See  Biii  of  Exchange, 

ADMISSION. 

See  Declaration^  2. 

ADVERSE  POSSESSION. 

Before  8  &  4  W.  4,  c.  27»     Taylor  d.  Atkynt  t.  Horde^  324. 
Since  3  &  4  W.  4,  c.  27.    Nepean  y.  Doe,  307. 

AGENT. 

See  Principal  and  AgenL 

AGREEMENT. 

See  Statute  of  Frauds. 

BANKRUPTCY. 

1.  If  a  bankrapt,  on  the  eve  of  his  bankruptcy,  fraudulently  deliver  goodi 
to  one  of  his  creditors,  the  assignees  may  disaffirm  the  contract,  and  re- 
cover the  value  of  the  goods  in  trover ;  but  if  they  bring  astumptH, 
they  affirm  the  contract,  and  then  the  creditor  may  set  off  his  debt 

Where  the  defendant  lent  his  acceptance  to  the  bankrupt  on  a  bill 
which  did  not  become  due  till  after  the  act  of  bankruptcy,  and  was  then 
outstanding  in  the  hands  of  third  persons ;  yet  the  defendant,  having 
paid  the  amount  after  the  commission  issued,  and  before  the  action 
brought  by  the  assignees,  b  entitled  to  a  set-offi    Smith  v.  Hodton,  81. 

8.  Trover  for  cloths,  deposited  by  the  bankrupt  previous  to  his  bankruptcy 
with  the  defendant,  a  fuller,  for  the  purpose  of  being  dressed.  Held,  that 
the  defendant  was  not  entitled  to  detain  them  for  his  general  balance 
for  work  done  by  him  for  the  bankrupt  previously  to  the  bankruptcy, 
for  that  there  was  no  mutual  credit  within  Stat«  6,  G.  2,  c.  SO,  sec.  28. 
Ro»e  y.  Hart,  172. 

3.  Right  of  assignees  to  things  in  bankrupt's  order  and  disposition.  See 
Fixtures,  2. 
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BILL  OF  EXCHANGE. 

A-,  a  creditor  of  B.  to  115/.  3«.  8</.,  took  hit  bill  fur  20/.  od  C,  who  had 
not  then  nor  afterwards  any  effects  of  B.  in  his  bands.  The  bill,  when 
due,  was  dishonoured,  and  no  notice  thereof  was  given  by  A.  to  B. ; 
still  A.'s  demand  on  the  bill  was  not  discharged  ;  but  he  may  sue  out  a 
commission  of  bankrupt  against  B.,  and  his  debt  will  support  it  Bicker- 
dike  ▼.  BoUman^  22. 

CERTAINTY 

In  pleading.    See  Pleading. 

COMPETENCY 

Of  witness.    See  Evidence. 

COMPULSION 

Of  process,  money  paid  under  not  recoTerable.  See  Money  had  and 
received. 

CONDITION  PRECEDENT. 

If  a  sailor  hired  for  a  voyage  take  a  note  from  his  employer  for  a  certain 
sum,  provided  he  proceed,  continue,  and  do  his  duty  on  board  for  the 
voyage,  and  before  the  arrival  of  the  ship  he  dies,  no  >ages  can 
be  claimed,  either  on  the  contract  or  on  a  quantum  menoL  Cutter  v. 
Powell,  1. 

CONSIDERATION. 
See  Agreement. 

CONTRIBUTION. 

If  A.  recover  in  tort  against  two  defendants,  and  levy  the  whole  damages 
on  one,  that  one  cannot  recover  a  moiety  agtunst  the  other  for  his  con- 
tribution ;  aliter  in  assunqtsit.     Merrywether  v.  Nixan,  297. 

DAMAGE, 

To  be  actionable  must  not  be  too  remote.     Vican  v.  WUcockt^  dOO. 

DEBTOR  AND  CREDITOR. 
See  Insurance. 

DECLARATION. 

1.  If  a  person  have  peculiar  mean!:  of  knowing  a  fact,  and  make  a  decla- 
ration or  written  entry  of  thai  l<«ct  which  is  against  his  interest  at  the 
time,  it  is  evidence  of  the  fact  as  between  third  persons  after  his  death. 
Higham  v.  Ridgway,  183. 

2.  The  defendant  may  give  in  evidence  the  declarations  or  admissions  of 
I  the  pluntiff  on  the  record,  although  such  plaintiff  be  only  a  trustee  for 
f                                                   a  third  person.    Bauerman  v.  Radenhu,  228. 

!^  DEED, 

I  Construction  of, 

A.,  in  consideration  of  natural  love  and  100/.  by  deeds  of  lease  and  re- 
lease, granted,  released,  and  confirmed  certain  premises,  after  his  own 
death,  to  his  brother  B.  in  tail,  remainder  to  C,  the  son  of  another 

\  brother  of  A.  in  fee ;  and  he  covenanted  and  granted  that  the  premises 
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should,  after  hb  death,  be  held  by  B.  and  the  heirs  of  his  body,  or  bjr 
C.  and  his  heirs^  according  to  the  true  intent  of  the  deed.  Held,  that 
the  deed  could  not  operate  as  a  release,  because  it  attempted  to  cou- 
yey  a  freehold  inftUuro ;  but  that  it  was  good  as  a  covenant  to  stand 
seised.     Roe  ▼.  Tranmarr,  288. 

DEFAMATION. 

To  print  of  any  person  that  he  is  a  swindler  is  a  libel,  and  actionable. 
A  justiBcation  of  such  charge  must  state  the  particular  instances  of 
fraud  by  which  the  defendant  means  to  support  it. 

It  is  not  necessary,  in  order  to  maintain  an  action  of  libel,  that  the 
imputation  should  be  one  which,  if  spoken^  would  be  actionable  as 
slander.    J^Aruon  y.  Stuart^  30. 

ENTRY. 

See  Declaration^ ' 

Right  of  into  laud,  when  barred.    See  Adverse  Ponesskm. 

ESTOPPEL. 

1.  The  interest  when  it  accrues  feeds  the  estoppel.  Doe  d.  Chrutmat  v. 
Oliver,  AM. 

8.  Judgment,  when  an  estoppel.    Duchett  of  Kingston's  ease,  424. 

8.  Rules  relating  to  estoppel.     Trevivan  v.  Lawrence,  436. 

4.  Foreign  Court  of  Admiralty.  When  its  judgments  estop.  Htighes  r. 
Cornelius,  434. 

EVIDENCE. 

1.  A  broker  who  underwrites  a  policy  of  insurance,  after  getting  it  under- 
written by  others,  is  a  competent  witness  for  the  defendant  in  an  action 
against  any  of  those  who  underwrote  before  him.  And  if  he  had 
engaged  to  contribute  to  the  defendant's  costs,  and  has  an  action  de« 
pending  against  himself  on  the  same  policy,  and  has  joined,  as  a 
plaintiff,  in  a  bill  in  equity  for  a  discovery,  the  objections  arising  from 
these  circumstances  may  be  removed  by  the  defendant's  releasing  him 
from  any  contribution  to  the  costs  in  law  or  in  equity,  and  by  an  offer 
by  himself  and  the  defendant  to  pay  the  costs  in  equity,  and  to  dismiss 
the  bill  as  to  them.  In  genera],  a  person  is  a  competent  witness,  unless 
he  be  interested  in  the  event  of  the  suit ;  and  in  some  cases  even  an 
interested  person  is  a  competent  witness  from  necessity.  Bent  v. 
Baker,  39. 

2.  Of  declaration  by  deceased.    See  Dedaraikm, 

FACTOR. 

See  Agent. 

FALSE  REPRESENTATION. 

A  false  affirmation  made  by  the  defendant  with  intent  to  defraud  the 
plaintiff,  whereby  the  plaintiff  receives  damage,  is  the  ground  of  an 
action  on  the  case  in  the  nature  of  deceit.  In  such  an  action  it  is  not 
necessary  that  the  defendant  should  be  benefited  by  the  deceit,  or 
that  he  should  collude  with  the  party  who  is.    Pasley  v.  Freeman,  55. 
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FIXTURES. 

1.  A  tenant  in  agricnltore,  who  erected  at  hit  own  eipense,  and  for  the 
mere  necessary  and  convenient  occupation  of  his  farm,  a  beast-boose, 
carpenter's  shop,  fael-house,  cart-boose,  pomp-hoose,  and  fold-yard 
waUf  which  buildings  were  of  brick  and  mortar,  and  tiled,  and  let  into 
the  gp'oond,  cannot  remove  the  same,, though  during  his  term,  and 
though  he  thereby  left  the  premises  in  the  same  state  as  when  he  entered. 
There  appears  to  be  a  distinction  between  annexations  to  the  freehold 
of  that  nature  for  the  purpose  of  trade,  and  those  made  for  the 
purpose  of  agriculture,  and  better  enjoying  the  immediate  profits  of 
the  land,  in  favour  of  the  tenant's  right  to  remove  the  former :  that 
is,  where  the  superincumbent  building  is  erected  as  a  mere  accessary 
to  a  personal  chattel,  as  an  engine ;  but  where  it  is  accessary  to  the 
realty,  it  can  in  no  case  be  removed.     Elwes  v.  Mawe,  99. 

2.  A.,  B.,  and  C,  partners  and  distillers,  occupied  certain  premises  leased 
to  A.  and  another,  and  used  in  common  in  the  trade,  the  stills,  vats,  and 
utensils  necessary  for  carrying  it  on,  the  property  of  which  stills,  &c. 
afterwards  appeared  to  be  in  A.  On  the  dissolution  of  the  partnership, 
which  was  a  losing  concern,  it  was  agreed  that  C,  and  one  J.,  should 
carry  on  the  business  on  the  premises  ;  and  by  deed  between  the  two 
last  and  A.,  it  was  covenanted  and  agreed,  that  A.  should  withdraw 
from  the  premises,  and  permit  C.  and  J.  to  use,  occupy,  and  enjoy  the 
distil-house  and  premises,  paying  the  reserved  rent,  &c.,  and  the  several 
stills,  vats,  and  utensils  of  trade  specified  and  numbered  in  a  schedule 
annexed,  in  consideration  of  an  annuity  to  be  paid  by  C.  and  J.  to  A. 
and  his  wife  and  the  survivor ;  with  liberty  for  C.  and  J.,  on  the 
decease  of  A.  and  his  wife,  to  purchase  the  distil-house  and  premises 
for  the  remainder  of  A.'s  term,  and  the  stills,  vats,  &c.  mentioned  in 
the  schedule ;  and  C.  and  J.  covenanted  to  keep  the  stills,  vats,  and 
utensils  in  repair,  and  deliver  them  op  at  the  time,  if  not  porchased  ; 
and  there  was  a  proviso  for  re-entry,  if  the  annuity  were  two  months 
in  arrear.  Under  this,  C.  and  J.  took  possession  of  the  premises,  with 
the  stills,  vats,  and  utensils,  and  carried  on  the  business  as  before ;  and 
made  payments  of  the  annuity,  which  afterwards  fell  in  arrear  more 
than  two  months ;  but  A.*s  widow  and  executrix,  who  survived  him,  did 
not  enter,  but  brought  an  action  for  the  arrears,  which  was  stopped 
by  the  bankruptcy  of  C.  and  J.,  who  continued  in  possession  of  the 
stills,  vats,  and  utensils,  on  the  premises.  On  a  question,  whether 
such  stills,  vats,  and  utensils,  so  continuing  in  possession  of  C.  and  J., 
the  new  partners,  and  used  by  them  in  their  trade  in  the  same  manner 
as  they  had  been  by  the  former  partners,  of  whom  A.  the  owner  was 
one,  passed  under  the  Stat  21  Jac.  1,  c.  19,  s.  10  and  11,  to  the  assig- 
nees of  C.  and  J.  as  being  in  the  possession,  order,  and  disposition  of 
the  bankrupts  at  the  time  of  their  bankruptcy  as  reputed  owners  ? 
and  nothing  appearing  to  the  world  to  rebut  the  presumpdon  of  true 
ownership  in  the  bankrupts  arising  out  of  their  possession  and  reputed 
ownership  (of  which  reputed  ownership  the  jury  are  to  judge  from  the 
circumstances),  held — 
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1.  That  the  stills  which  were  fixed  to  the  freehold  did  not  pass  to  the 
assignees  under  the  words  '*  goods  and  chattels  "  in  the  statute. 

2.  That  the  vats,  &c.,  which  were  not  so  fixed,  did  pass  to  the  assignees,  as 
being  left  by  the  true  owner  in  the  possession,  order,  and  disposition 
(as  it  appeared  to  the  eye  of  the  world)  of  the  bankrupts  as  reputed 
owners. 

3.  That  the  case  would  have  admitted  of  a  different  consideration,  if 
there  had  been  a  usage  in  the  trade  for  the  utensils  of  it  to  be  let  out 
to  the  traders,  as  that  might  have  rebutted  the  presumption  of  owner- 
ship arising  from  the  possession  and  apparent  order  and  disposition  of 
them.     Horn  \.  Baker,  122. 

FRAUD. 

See  False  Repretentatian. 

GUARANTY. 

See  Statute  of  Frauds. 

HIGHWAY. 

The  property  of  a  highway  is  in  the  owner  of  the  soil,  subject  to  an  ease- 
ment for  the  benefit  of  the  public  ;  therefore  a  plea-in-law  of  an  attorney 
for  taking  cattie  damage  feasant,  that  the  cattie  escaped  from  a  public 
highway  into  the  locus  in  quo,  through  the  defect  of  fences,  must  show 
that  they  were  passing  on  the  highway  when  they  escaped ;  it  is  not 
enough  to  show  that  they  were  in  the  highway  when  they  escaped. 
Dovaston  v.  Payne,  90. 

HUSBAND  AND  WIFE. 

When  the  wife's  contract  binds  the  husband— when  not  Manhy  y.  Scott, 
244 ;  Montague  t.  Benedict^  273  ;  Seaton  v.  Benedict,  279. 

INSURANCE. 

A  creditor  may  insure  the  life  of  his  debtor  to  the  extent  of  his  debt,  but 
such  a  contract  is  substantially  a  contract  of  indemnity  against  the  loss 
of  the  debt  Therefore,  if  after  the  death  of  the  debtor,  his  executors 
pay  the  debt  to  the  creditor,  the  latter  cannot  afterwards  recover  upon 
the  policy,  though  the  debtor  died  insolvent,  and  the  executors  were 
furnished  witii  tiie  means  of  payment  by  a  tiiird  party.  GodsaU  v. 
Boldero,  156. 

JUSTIFICATION. 
See  Defamation. 

LANDLORD  AND  TENANT. 

1.  If  a  landlord  lease  for  seven  years  by  parol,  and  agree  that  the  tenant 
shallenteratLady-day  and  quit  at  Candlemas,  though  the  lease  be 
void  by  the  Statute  of  Frauds  as  to  the  duration  of  the  term,  the  tenant 
holds  under  the  terms  of  the  lease  in  other  respects,  and  therefore  the 
landlord  can  only  put  an  end  to  the  tenancy  at  Candlemas.  Doe  d. 
Rufge  V.  Bell,  72. 
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2.  Though,  by  the  Statute  of  Fraudi,  tt  it  enacted,  that  all  leases  bj 
parol  for  more  than  three  years  shall  have  the  effect  of  leases  at  will 
only,  such  a  lease  may  be  made  to  enure  as  a  tenancy  from  year  to 
year.     Clayton  v.  Blakey,  74. 

LEASE. 

See  Landlord  and  Tenant, 

LIBEL. 

See  Defamation, 

MONEY  HAD  AND  RECEIVED,— i4c/to»/ir. 

Where  money  has  been  paid  by  the  plaintiff  to  the  defendant,  under 
compulsion  of  legal  process,  which  is  afterwards  discovered  not  to 
have  been  due,  the  pluntiff  cannot  recover  it  back  in  an  action  for 
money  had  and  received.    Maniot  v.  Hampton,  237. 

MUTUAL  CREDIT. 
See  Bankruptcy, 

NOTICE  OF  DISHONOUR. 

See  Bill  of  Exchange, 

PLEADING, 

Certainty  in.     See  Defamation, 

PRINCIPAL  AND  AGENT. 

1.  If  a  factor  sell  goods  as  his  own,  and  the  buyer  knows  nothing  of  any 
principal,  the  buyer  may  set  off  any  demand  he  may  have  on  the  factor 
against  the  demand  for  the  goods  made  by  the  principal.  George  v. 
Clagett,  77. 

2.  If  the  seller  of  goods,  knowing  at  the  time  that  the  buyer,  though 
dealing  with  him  in  bis  own  name,  is  in  truth  the  agent  of  another, 
elect  to  give  the  credit  to  such  agent,  he  cannot  afterwards  recover 
against  the  known  principal ;  but  if  the  principal  be  not  known  at  the 
time  of  the  purchase  made  by  the  agent,  it  seems,  that  when  discovered, 
the  principal  or  the  agent  may  be  sued  at  the  election  of  seller,  unless 
where,  by  the  usage  of  trade,  the  credit  is  understood  to  be  confined  to 
the  agent  so  dealing,  as  particularly  in  the  case  of  principals  residing 
abroad.     Paierton  v.  Ganda»egui,  198. 

3.  A.,  a  merchant,  purchases  goods  of  B.  for  the  use  ofC,  who  is  present, 
and  selects  the  goods,  and  stipulates  with  B.  the  price  and  other  terms 
of  the  purchase ;  A.  credits  B.  with  the  amount,  and  debits  C.  with 
the  amount  and  a  commission  ;  B.  debits  A.  in  his  books  and  invoices ; 
B.  cannot  recover  the  price  of  the  goods  against  C.  Addison  v.  (?aa- 
daseqid,  204. 

4.  At  the  time  of  making  a  contract  of  sale,  the  party  buying  the  goods 
represented  that  he  was  buying  them  on  account  of  persons  resident  in 
Scotland,  but  did  not  mention  their  names,  and  the  seller  did  not  in- 
quire who  they  were,  but  afterwards  debited  the  party  who  purchased 
the  goods.  Held,  that  the  seller  might  afterwards  sue  the  priacipsls 
for  the  price.     Thomson  v.  Davenport,  212. 
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SALE. 

See  Statute  of  Frauds. 

SET-OFF. 

See  Principal  and  Agent,  and  see  Bankruptcy^  1. 

SLANDER. 

See  Defanuttum. 

STATUTE  OF  FRAUDS. 

L  See  Landlord  and  Tenant,  SL 

2.  No  person  can,  by  the  Statute  of  Frauds,  be  charged  upon  any  pro- 
mise to  pay  the  debt  of  another,  unless  the  agreement  upon  which  the 
action  is  brought,  or  some  note  or  memorandum  thereof,  be  in  writing ; 
by  which  word  agreeofent  must  be  understood  the  consideration  for  the 
promise,  as  well  as  the  promise  itself.  And,  therefore,  where  one  pro- 
mised in  writing  to  pay  the  debt  of  a  third  person  without  stating  on 
what  consideration^  it  was  holden  that  parol  evidence  of  the  considera- 
tion was  inadmissible  by  the  Statute  of  Frauds,  and,  consequently,  such 
promise  appearing  to  be  without  consideration  upon  the  face  of  the 
written  agreement,  it  was  nudum  pactum,  and  gave  no  ground  of  action. 
Wain  V.  Warlten,  147. 

VENDOR  AND  PURCHASER. 
See  Sale. 

WIFE. 

See  Husband  and  Wife. 
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ACCOMMODATION  BILL. 

See  Bill  of  Exchange. 

ADMINISTRATOR, 

His  title  accrues,  when,  403. 

ADVERSE  POSSESSION, 

Prior  to  d  &  4  W.  4,  c.  27—396. 

AaerStat21  Jac.  I,t6td: 

Against  wliom  that  statute  ran,  ibid. 

What  possession  adverse  for  the  purpose  of  the  Statute  ofNonelaim,  398- 

9,400. 
Alteration  of  the  law  by  St.  3  &  4  W.  4,  c.  97—400. 
Time  of  limitation  now  runs  from  the  period  wKen  the  right  accmedf  401. 
Period  at  which  the  right  first  accrued^  how  to  be  ascertained,  ibid. 
Enactment  of  third  section  on  this  subject,  ibid^ 
Remarks  on  that  section,  ibid. 
Effect  of  statute  in  the  cases  of  heir-at4aw,  403. 
Devisee,  ibid. 

Executor  or  Admnittrator,  ibid. 
Remainderman  and  Reversioner,  40d-4*5. 

Tenant  in  tail  and  Reversioner  or  Remainderman  on  Estate  tail,  405. 
Landlord  and  Tenant,  406,  407. 
Mortgagor  and  Mortgagee,  408,  409. 
Trustee  and  Cestuy  que  Trust,  410. 
Exceptions  from  the  operation  of  the  act,  in  case  of  acknowledgment  in 

writing,  412. 
Of  disability,  413. 
In  cases  of  discontinuance,  ibid. 
Effect  of  act  in  extinguishing  right,  41 6. 

AFFIRMATION 

Of  contract  by  form  of  action,  87. 

AGENT. 

See  Principal  and  Agent. 

ASSIGNEES 

Of  bankrupt.     See  Bankruptctf. 
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ASSUMPSIT. 

See  IndebUalut  Assumpsit. 
AUCTIONEER 

May  sue  in  his  own  name,  226. 

Consequence  of  hb  doing  so,  iHd. 

BANKRUPTCY, 

Set  offin,^-' 

Doctrine  o(  when  introduced,  179. 

Enactment  of  6  G.  4,  c.  16,  sec.  50,  concerning,  Und, 

Its  operation  on  mutual  debts,  ibid. ; 

on  mutual  credits,  ibid. 

Hbtory  of  decisions  concerning,  180-1-2. 
Assignees  in, — 

Their  right  to  fixtures,  see  Fixtures ; 

to  goods  in  ordering  and  disposition  of  bankrupt,  145. 

BILL  OF  EXCHANGE. 

Notice  of  dishonour,  when  excused,  28. 
Not  usually  so,  ibid. 

CERTAINTY 

In  pleading,  37. 

CHANCERY, 

Decree  of^  estops,  445. 

CONCURRENT  ACTS, 
What,  10  et  seq. 

CONDITION  PRECEDENT, 
What  constitutes,  9  et  seq. 
Sergeant  Williams'  rule  for  distinguishing  it,  ibid. 

CONTRACT, 

Special,  while  unperformed,  indebitatus  assumpsit  will  not  lie  on,  9. 

CofUra  after  performance,  ibid. 
Illegal,  money  paid  under  cannot  be  recovered  back,  299 ; 

except  in  cases  of  oppression,  ib,  ; 

or  where  the  contract  is  prohibited  for  the  protection  of  tlie  party  pay- 
ing it,  ibid. 

May  be  recovered  while  in  the  hands  of  stake-holder,  298. 

CONTRIBUTION, 

Generally  speaking  not  allowed  between  wrong-doers,  298. 

CREDITS, 

Mutual,  when  ground  of  set-off.    See  Bankruptcy. 

DAMAGE, 

When  too  remote  to  ground  action  upon,  302  et  seq. 

DEBTS, 

Mutual,  when  set-oiF  in  bankruptcy.    See  Bankrupteif. 

DECLARATION 

Of  deceased  person  against  interest,  its  effect  in  evidence,  193. 
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DECREE, 

When  an  estoppel.    See  Estoppel. 
DEED, 

Rules  for  construction  of,  294. 

Omissions  in  supplied,  how,  ib. 

Ancient,  may  be  construed  bj  contemporaneous  usage,  iW. 

Must  be  pleaded  according  to  its  legal  effect,  296. 

Effect  of  deed  as  an  estoppel.    See  EttoppeL 

DEVISEE, 

His  title  accrues,  when,  403. 
DISCONTINUANCE 

Abolished,  414. 
DISHONOUR. 

Notice  of,  when  requisite,  28. 

DISSEISIN, 

Meaning  of,  383,  note, 
DRAWER 

Of  Bill  of  Exchange,  when  entitled  to  noUce,  28. 
ENTRY. 

See  Declaration. 

Right  of,  when  taken  awaj.     See  AdverMe  Potseuhn. 

EQUITY, 

Rules  of,  how  far  taken  notice  of  in  a  Court  of  Law,  236. 
Decree  of,  when  estoppel.    See  EttoppeL 

ESTOPPEL, 

Definition  of  by  Lord  Coke,  437. 
Principle  on  which  allowed,  ibid. 
Division  of  into  three  classes,  ibid, 

Ettoppel  by  matter  of  record, — 

Nature  of,  437. 

General  rules  limiting  the  conclusive  effect  of  records,  438. 

Judgment  of  a  Court  of  Record  m  rem,  its  effect  in  estopping,  439. 

Judgment  of  a  Court  of  Record  inter  partes,  440. 

Effect  in  estopping  parties,  ibid. 

And  privies,  ibid. 

But  not  strangers,  ibid. 
Privies,  (Uvided  into, — 

Privies  by  blood,  442. 

Privies  by  estate,  ibid. 

Privies  in  law,  ibid. 
A  verdict  no  ettoppel  on  a  point  which  might  not  have  been  in  issue,  443. 

In  what  way  to  be  used,  ^Ad. 

When  to  be  pleaded,  ibid. 

Whether  conclusive  in  evidence,  443-4-5. 
Estoppels  quasi  of  Record. 

Decrees  in  equity,  445. 

Sentences  of  Ecclesiastical  Court,  ibid. 
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ESTOPPEL— coTi/mtterf. 
In  rem,  446. 
Inter  partes^  ibid. 

Sentences  of  Admiralty  Court,  447. 
Of  college  Tisitors,  ibid. 
Of  court-martial,  iUd^ 
Dismissal  by  a  trustee,  448. 
Award,  ibid. 
Foreign  judgments, — 

How  far  conclusiye,  44B-P,  450. 
Effect  of  when  in  rem,  451. 
Of  foreign  Prize  Court,  451-2. 
In  matrimonial  causes,  454. 
In  local  matters,  456. 

Estoppel  by  Deed, — 

General  rule  regarding,  456. 

Particular  recital  concludes,  457. 

But  not  general  one,  ibid. 

Estoppel  .by  deed,  how  used,  ibid. 

When  to  be  pleaded,  ibid. 

When  given  in  evidence,  ibid. 

No  estoppel  where  interest  passes,  ibid. 
Estoppel  in  Pais, — 

Instances  of,  458. 

Of  tenant  to  dispute  title  of  landlord  under  whom  he  entered^  ibid. 
By  payment  of  rent,  ibid. 
In  other  cases,  459,  460. 

EVIDENCE 

Of  interested  witness  rejected,  50. 

Test  of  competency,  ibid. 

Effect  of  3  &  4  W.  4,  c.  42,  in  restoring  competency  of  witness,  59. 

Of  entries  and  declarations  by  deceased  parties.     See  Declaration. 

EXECUTOR, 

His  title,  when  it  accrues.     See  Adverse  Possession. 

FACTOR. 

See  Principal  and  Anient, 

FALSE  REPRESENTATION, 
When  actionable,  70. 

FINE 

With  proclamations,  when  a  bar,  400. 

Its  effect  by  way  of  estoppel.     See  Estopj^el. 

FIXTURES. 

What,  115. 

Constructive,  ibid. 

When  removable  between  landlord  and  tenant,  ibid. 

When  between  personal  representative   and  remainderman  or  rever- 
sioner, 119. 
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FlXTVRES-^ontinued. 

When  aA  lietween  heir  and  executor,  ilnd. 

Between  vendor  and  vendee,  120. 

Between  mortgagor  and  mortgagee,  ibid. 

Between  assignees  of  bankrupts  and  other  parties,  121. 

Between  heir  and  devisee,  ibid. 

Not  goods  and  chaUels  witiiin  the  meaning  of  6  6.  4,  c.  16,  s.  72,  ibid, 

FOREIGN  COURT, 

Judgment  of,  when  an  estoppel.    See  Eiloppel. 

FRAUDS. 

Statute  o',  its  effect  on  parol  leases,  75  ; 
on  guaranties,  see  Guaranty. 

GUARANTY, 

Signature  of,  when  sufficient  to  satisfy  Statute  of  Frauds,  165. 

HEIR, 

His  title  accrues,  when,  403. 

HIGHWAY, 

What,  94. 

How  it  originates,  96. 
How  lost,  96. 
How  repaired,  97. 

HUSBAND  AND  WIFE. 

Husband  answerable  for  wife's  contracts,  how  far,  283  et  teq. 
Where  contract  made  during  cohabitation,  283. 
Where  contract  made  during  a  separation,  284. 
Effect  of  separate  maintenance  upon  his  liability,  285. 
Effect  of  wife's  misconduct,  ibid. 
Necessaries  for  wife,  what  considered,  287. 

INCOMPETENCY 

Of  witness.    See  Evidence. 

INDEBITATUS  ASSUMPSIT, 

Lies  on  special  contract  after  performance,  when,  9  et  seq. 

INDORSEE  OF  BILL, 

Notice  to  when  excused,  28. 

INSURANCE. 

A  contract  of  indemnity,  165. 

Wager  policies,  how  far  allowed  at  common  law,  ibid. 

Effects  of  statutes  on,  ibid. 

What  wagers  affected  by  these  acts,  165,  166. 

Insured  cannot  recover  on  policy  where  he  has  been  indemnified  a&imde, 

170. 
But  may  recover  against  third  parties  liable  as  a  trustee  for  the  insurers, 

ibid. 

INTEREST, 

Necessary  to  an  insurance.     See  Insurance. 
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JUDGMENT, 

Estoppel  by.     See  Ettoppel. 

JUSTIFICATION 
In  libel.    See  Libel. 

LAND, 

Title  to  by  lapse  of  time.     See  Adverse  Possession. 

LANDLORD  AND  TENANT. 

Lease  void  by  Statute  of  Frauds  may  enure  as  tenancy  from  year  to  year, 

when,  75. 
Strict  tenancy  at  will,  how  constituted,  76. 
Estoppel  of  tenant  to  dispute  landlord's  title.    See  Estoppel, 

LEGAL  PROCESS, 

Money  paid  under  compulsion  of,  not  generally  recoverable,  238. 
Except  in  case  of  extortion,  240. 

LIBEL, 

Justification  in,  rules  concerning,  37. 

LIMITATIONS, 

Statute  of.    See  Adverse  Possession  and  Statute. 

MARRIAGE, 

Whether  dissoluble  abroad,  454-5. 

MONEY, 

Paid  under  mistake  of  fact,  recoverable,  2.38  et  seq. 
Contra,  if  paid  under  mistake  of  law,  U)id, 

Pud  in  pursuance  of  illegal  contract,  generally  not  recoverable,  298. 
Exceptions,  ibid. 
MORTGAGEE, 

When  barred,  408-9. 

MUTUAL  CREDIT. 

See  Bankruptcy, 
NECESSARIES 

For  married  woman,  what  considered,  287. 

NONCLAIM. 
Seei^W. 

NOTICE 

Of  dishonour.     See  Diskonour,  BUI  of  Exchange, 

PLEADING, 

Certainty  in,  rules  concerning,  37. 

POLICY 

Of  insurance.    See  Insurance, 

PRINCIPAL  AND  AGENT. 

Debt  due  from  agent,  set-off'  against  principal,  when,  79. 

Principal  may  sue  in  name  of  agent,  ibid. 

Rights  of  defendant  in  such  action,  ibid. 

Agent  dealing  for  undisclosed  principal,  rules  concerning,  222  et  seq. 
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PRIVIES 

In  blood,  what,  44-2. 
In  estate,  Mi, 
In  law,  ibid. 

RECITAL 

In  deed  estops,  when,  457. 

Difference  between  general  and  particular  recital,  iM. 

RECORD, 

Estoppel  by.     See  Estoppel, 

REMAINDERMAN, 

His  title  accrues,  when,  403. 
On  estate  tail,  405. 

REVERSIONER, 

His  title  accrues,  when,  403. 

On  estate  tail,  405. 
SEPARATE  MAINTENANCE. 

See  Husband  and  Wife. 

SERVANT 

Wrongfully  dismissed,  his  remedy,  1 9. 

SET-OFF 

Of  agent's  debt  against  principal.     See  Prindfiml  and  Agent, 
In  case  of  muttud  credit.    See  Bankrupicj/. 
When  let  in  by  form  of  action,  87. 

SIGNATURE 

Of  party  to  be  charged,  what  sufficient,  1 55. 

STATUTE 

3  &  4  W.  4,  c.  27,— 

Its  effect  on  the  law  of  adverse  possesxion,  400. 

Sec.2,  effect  of,  401,  415. 

3,  ibid, 

15,  402. 

38,  ibid. 

4,404. 

5,  ibid. 

6,  403. 
7,407. 
tt,  ibid, 
9,  403. 

12,  403. 

13,  ibid, 
15,  412. 
}6.ibid. 
17,  ibid. 
IB,  ibid. 

19,  ibid. 

20,  405. 
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ST  A  TU  TE^cantmued. 
3  &  4  W.  4,  c.  «7,-. 
Sect.  21,  405. 
ies,  ibid. 
S3,  ibid. 
98,  409. 
34,  416. 

38,  414. 

39,  ibid. 

Of  Fraudg.     See  Frauds. 

Affecting  Insurances.    See  Insurance, 

6  G.  4,  c.  16.    See  Bankruptcy. 

TAIL, 

Issue  in,  their  title,  when  it  accrues,  405. 
Remainderman  and  reversioner  after  estate  tail,  ibid. 
Tenant  in  tail,  effect  of  innocent  conveyance  by,  406. 
Of  tortious  do.,  ibid. 

TENANCY. 

See  Landlord  and  Tenant. 

TITLE, 

By  Adverse  Possession.    See  Adverse  Possession. 

TRUSTEES, 

Not  recognised  as  such  by  courts  of  law,  generally  speaking,  235. 

To  what  extent  noticed,  836. 

Effect  of  lapse  of  time  on  their  title  to  land,  411. 

USAGE, 

Deed  when  construed  by.     See  Deed. 

VERDICT, 

Estops,  when.    See  Estoppel. 

VISITOR 

Of  college,  effect  of  his  sentence,  447. 

WAGERS, 

How  far  affected  by  the  acts  regulating  insurance,  165, 166. 

WIFE. 

See  Husband  and  Wife. 

WITNESa 

See  Evidence. 

WRONG-DOER, 

No  contribution  to.    See  Contribution, 

THE    END. 
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